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16  Dee.  1819. 
Er/Hirte  WILBBAN  in  re  WILBRAN.  17  Jan.  i8ao. 

> — _v . 

VaCHILL,  Mure  6^  Co.  had  considerable  Dealings      y  &  Co  C 

with  Wilbran,  Unell,  Jackson  4r  Co.  who  were  largely  ^^^^  ^\j^  ^ 

indebted  to  Vachill  if  Co.  Being  displeased  with  the  Co.  beU^g  dif- 

conduct  of  Wilbran,  and  convinced  that  if  he  con-  pleased  wUh  the 

tinned  in  the  Concern,  he  would  ruin  it,  Vachill  *  Co.  c««*«^*  of  Wil- 

anested  UrseU,  Jaehon  *  Co.  All  the  Partners,  except  ^"^'  •^  ?^/f^ 
•nr*>*  •    "n  '%  «      %  .      »  •    -r*  -  •»  jfttrtners  tn  r4^ 

inioran,  put  m  Bail,  but  he  remained  m  Prison  until  two  jj,^  ^^^  ^  ^^ 

months  expired,  and  then  he  was  made  a  Bankrupt  by  fkey  arrested 

VachiU  Sf  Co.  they  continuing  at  the  same  time  their  U.  k  Co.   All 

Dealings  with  I7«wa,  Jocfaon^r  Co.— »Ft»f  ail  petitioned  the  Partners, 

except  Wilbrao, 
put  in  Baily  but  he  continued  in  Prison  two  Months,  and  a  Commission  was 
issued  against  him  ^  U.  &  Co. 

Wilbran  petitioned  to  supersede  the  Commission,  on  the  ground  that  it  xoas 
taken  out  for  the  purpose  of  d&ssolving  the  Partnership  as  to  him. 

Held,  that  a  Commission  is,  in  a  sense,  a  legal  right,  and  is  not  affected 
by  ariy  bye  object  in  the  Party  suing  it  out,  unless  there  be  Fraud;  and 
Petition  disndssed. 
Vol.  V.  B 


iSso. 
Ex  parte 

WiLBRAN, 

in  re 

WiLBBAN. 


CASES   IN    CHANCERY. 

to  supersede  the  Commission,  on  the  ground,  that  an 
unfair  use  had  been  made  of  the  same,  it  being  issued 
for  the  purpose  of  dissolving  the  Partnership,  so  far  as 
respected  him;  and  Ex  parte  Browne  (a),  Ex  parte 
GaUimore(b),  and  Ex  parte  Har court  (c),  were  cited. 

It  was  not  proved  that  there  was  any  contrivance 
between  Ursell  ^  Jackson  and  Vachill  Sf  Co.  and  the 
latter  insisted  on  their  right  to  sue  out  a  Conmiission  if 
they  thought  fit;  and  although  the  effect  of  it  was  to 
dissolve  the  Partnership,  that  that  was  not  a  ground  of 
interference,  either  on  general  equity,  or  as  an  abuse  of 
the  Commission ;  and  to  that  opinion  the  Vice-Chancellor 
inclined,  but  said  he  would  take  an  opportunity  of  con- 
ferring with  the  Lord  Chancellor  on  the  subject. 

Mr.  Hart,  and  Mr.  Montague,  for  the  Petition. 

Mr.  Cullen,  and  Mr.  Rose,  contra. 


1 7th  January.  On  this  day,  the  Vice-chancellor  said  he  had  conferred 
with  the  Lord  Chancellor,  and  that  bis  Lordship  was 
pleased  to  concur  with  him  in  thinking,  that  this  was  not 
a  Case  for  a  Supersedeas^  A  Commission,  he  continued, 
was,,  in  a  qualified  sense,  a  legal  rights  like  an  Action, 
and  that  Courts  of  Justice  had  no  concern  with  the 
motives  of  Parties  who  asserted  a  legal  right.  In  Es 
parte  Harcaurt,  the  Bankrupt  himself,  with  a  view  to 
dissolve  the  Partnership,  procured  a  Commission  to  be 
issued  against  him.  Being  the  Bankrupt's  Commission, 
it  could  not  stand.  In  Ex  parte  Gallimore,  the  Com- 
mission was  used  for  a  fraudulent  purpose.    That,  he 


(a)  1  Rose,  151. 

(b)  3  Rose,  424.    S.  C.  on 
another  point,  ante,  vol.  i.  p«67. 


(c)  2  Rose,  203. 


CASES   IN  CHANCERY. 


folly  adopted  the  principles  of  those  Cases.  Here,  it 
appeared  that,  the  petitioning  Creditors,  having  no  con- 
cert with  the  other  Partners,  desired  to  operate  a  Disso- 
lution, considering  it  an  advantageous  measure  for  them 
that  the  Bankrupt  should  not  continue  in  a  Firm  with 
which  they  had  large  Dealings.  There  was,  in  this,  no 
Fraud,  and  it  is  not  enough  that  there  be  a  bye  motive, 
unless  there  be  Fraud. 

Petition  dismissed. 


1830. 

Ex  parte 

in  re 
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ANTROBUS  V.  EAST  INDIA  COMPANY. 

In  this  Case,  an  Issue  being  directed,  the  Plaintiffs 
in  the  Issue,  who,  according  to  a  Rule  acted  upon  by 
the  Vice-Chancelhr,  have  the  choice  of  the  Court  in 
which  it  shall  be  tried,  were  desirous  to  have  it  tried  in 
the  Court  of  Exchequer,  and  Mr.  Wetherell  said,  that,  in 
the  Corporation  of  Colchester  v.  Lowten,  an  Issue  had 
been  directed  into  the  Exchequer.  The  Vice-chancellor 
having  some  doubt  as  to  sending  the  Issue  to  be  tried 
there,  the  matter  stood  over. 

On  this  day,  the  Vice-chancellor  said,  that  upon  in- 
quiry, he  found  Issues  had,  in  ve^  few  instances,  been 
directed  to  be  tried  in  the  Court  of  Exchequer,  and  only 
where  there  was  some  special  inconvenience  in  trying 
them  in  the  other  Courts.  The  general  rule,  he  said, 
was^  that  the  Plaintiff  in  the  Issue  must  elect  to  have  it 
tried,  either  in  the  Court  of  King's  Bench  or  Common 
Pleas,  and  that  if  there  was  any  special  reason  for  having 
it  tried  in  the  Court  of  Exchequer,  a  special  Motion 
should'be  made  for  that  purpose. 
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1820.  LANCHESTER  v.  THOMPSON,  TRICKER 

and  others. 


18th  Janaaiy. 

Court  wiUnot  ON  the  13th  of  April  1811,  the  Plaintiff  and  the  De- 
decree  a  Rate  to  fendant  William  Tricker  were  chosen  Churchwardens  of 
be  made  to  re-       ^he  Parish   of  St.  James,  in  the  Borough  of  Bury 
t    urse  ajormer  g^^  Edmunds,  in  the  County  of  Suffolk,  and  continued 
Monies  laid  out    '^  *^*^  ofece  until  the  15th  April  181 2.     Previous  to 
whilst  in  qffice,      their  appointment,  the  Tower  of  the  Parish  Church  had 
in  fntrsuanse  of    been  presented  by  the  then  Churchwardens  to  the  Arch- 
a  Vestry  Order,    deaconry  of  Nonoich,  as  in  need  of  Repair,  and  some  of 
the  Church  Bells,  and  the  Lead-work  and  other  parts 
of  the  Tower  had  been  removed.     The  Plaintiff  and 
Tricker  summoned  a  Meeting  of  the  Inhabitants  of  the 
Parish,  which  was  held  at  a  Vestry  on  the  8th  July  181 1, 
when  it  was  ordered,  that  the  Plaintiff  and  Tricker,  as 
such  Churchwardens,  should  be  authorized  to  put  anew 
Roof  on  the  Tower  of  the  Church,  which  Order  was 
signed  by  the  Plaintiff  and  Tricker,  and  also  by  several 
other  Parishioners,  some  of  whom  were  since  dead. 
The  Plaintiff  and  Tricker  applied  to  James  Thompson,  a 
Builder,  for  a  Plan  for  the  Repair  of  the  Tower,  which 
he  gave  them ;  and  at  a  Meeting  of  the  Parish,  sum- 
moned by  the  Plaintiff  and  Tricker,  and  held  in  Vestry 
on  the  1st  August  1811,  the  Model  was  approved  of  by 
the  Plaintiff  and  IVicker,  and  a  majority  of  the  other 
Parishioners  there  present,  who  resolved,  that  the  said 
Jfames  Thompson  should  put  a  new  Roof  .on  the  Tower 
according  to  the  Model,  to  be  xalued  by  the  Builders  on 
its  completion ;  and  that  the  Plaintiff  and  Tricker,  as^ 
such  Churchwardens,  should  be  requested  to  employ 
such  persons  as  they  might  think  competent  to  estimate 
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the  Injury  done  to  the  Tower  and  the  Bells,  and  to  em- 
ploy such  other  Assistants  as  they  should  thmk  proper 
to  repair  the  Tower.  At  a  subsequent  Meeting  of  the 
Parish,  summoned  by  the  Plaintiff,  on  the  5th  August 
1811,  at  which  Trieker  was  present,  it  was  ordered^ 
that  the  Plaintiff  and  Trieker  should  proceed  for  the 
recovery  of  the  Chui:ch  Bells,  and  all  the  Materials 
of  the  Roof  taken  off  the  Tower,  as  by  their  Attorney 
they  should  be. directed.  The  Plaintiff  and  Trieker, 
under  the  sanction  of  the  foregoing  Orders  and  Resolu- 
tions, employed  the  Defendants,  and  James  Thompson 
and  George  Kitson,  to  make  the  Repairs ;  and  after  the 
same  were  completed,  and  the  Expenses  incurred  by 
the  Repairs  and  in  proceeding  to  recover  the  Value  of 
t|ie  Bells  and  Materials  removed  from  the  Tower,  were 
ascertained,  a  Meeting  of  the  Parish  in  Vestry  was 
summoned  on  the  11th  January  1813,  at  which  Meeting 
it  was.  ordered,  that  a  Rate  or  Assessment  should  be 
made  at  lour  shillings  in  the  pound,  amounting  in  the 
whqle  to  807/.  14s.  upon  all  the  Inhabitants  and  Occu- 
piers of  Lands,  Houses,  Tenements  and  Hereditaments 
.within  the  Parish,  to  reimburse  the  Plaintiff  and  Trieker 
the  Money  so  expended  in  repairing  the  Church,  and 
other  Charges  and  Expenses  incident  to  their  office  of 
Churchwardens,  which  Order  was  signed  by  the  Plamtiff, 
and  by  the  Defendants  Wiliiam  Frewer,  John  Kitson, 
and  Edward  Thompson,  and  several  other  persons,  most 
of  whom  were  since  deceased.  The  Meeting  was  ad- 
journed to  the  14th  February  18,1 3,.  and  at  sach  Meet^ 
ing,  the  Rate  or  Assessment  which  had  been  ordered  at 
the  former  Meeting,  was  made  by  the  Plaintiff  and  the 
Defendants  George  Kitson  and  John  Kitson,  and  others 
of  the  Parishioners  present,  most  of  whom  were  since 
dead.  Trieker,  the  Co-Churchwarden  vrith  the  Plain- 
tiff oa  the  15th  December  1812,  the  Defendants,  and 
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other  Parishioners^  entered  into  an  Agreementi  to  join 
in  the  Expense  of  resisting  the  Rate.  An  Appeal  was 
accordingly  entered  against  the  said  Rate  in  the  Court 
of  the  Archdeacon  of  the  Diocese  of  Norwich,  and  such 
Appeal  was  allowed,  and  the  Rate  quashed,  upon  the 
ground  that  the  Rate  was  made  at  an  adjourned  Meet- 
ing, and  not  at  a  Meeting  expressly  summoned  by  due 
Notice  in  the  Church  for  making  the  said  Rate,  pursuant 
to  the  Order  c^  the  11th  February  1812  : — ^The  Appeal 
from  the  Rate,  as  the  Bill  stated,  was  made  by  certain 
Persons  in  the  Parish,  and  amongst  others  by  the  De« 
fendants  Rkhard  Ihmuu  MUh  and  Thomas  Cocksedge, 
who  were  desirous  that  the  Tower  should  be  repaired 
by  a  Mr.  Patiike,  and  formed  themselves  into  a  Party  to 
oppose  the  Plaintiff  and  Tricker  in  the  repair  of  the 
Tower,  and  contrived,  after  the  Appeal  was  decided,  and 
before  the  usual  time  allowed  to  the  Churchwardens 
going  out  of  office  to  settle  their  Accounts  and  raise 
the  Money  due  to  them  from  the  Parish,  to  have  new 
Churchwardens  appointed,  so  as  to  prevent  the  Plaintiff 
having  a  Rate  made  and  levied  to  reimburse  the  said 
Expenses. 


Shortly  afterwards,  James  Thompson  commenced  an 
Action  against  the  Plaintiff  and  Tricker,  in  respect  of  his 
Bill  for  Repairs,  and  in  July  1812,  he  obtained  a  Ver- 
dict against  them  jointly,  for  the  Sum  of  1642.  and 
against  the  Plaintiff  solely  for  the  Snm  of  loL  and 
issued  an  Execution  against  the  Plaintiff,  and  levied 
thereon  the  Damages  and  Costs,  amounting  to  234/.  4s. 
of  which  Sum  Tricker  refused  to  pay  the  Plaialiff  hia 
proportion: — TTiompson  also  brought  another  Action 
against  the  Plaintiff,  in  respect  of  his  Bill  for  the  c^air 
of  the  Tower,  for  the  Sum  of  38/.  195.  and  recovered 
Judgment  thereon,  and  took  out  Execution  againal  the 


CASES  IN  CHANCERY. 


Plaintiff  f<»r  the  Damages  and  Costs,  amounting  together 
to  the  Sum  of  72/. :  and  llie  Defendants  John  Kitson  and 
George  Kitson  brought  an  Action  against  the  Plaintifi, 
.  for  their  Bill  in  repairing  the  Tower,  and  obtained  Judg- 
ment, and  took  out  Execution  against  the  Plaintiff  for 
the  Sum  of  70/.  iSs.  ^d.  and  Costs,  amounting  together 
to  the  Sum  of  96/.  and  took  out  Execution  for  llie 
same,  and  opposed  the  making  of  any  Rate  to  reimburse 
the  Plaintiff  the  Expenses  incurred  by  him  as  such 
Churchwarden.  The  Sum  of  450/.  still  remained  due 
to  several  other  Tradesmen  in  respect  of  the  Repair  of 
the  Tower,  to  which  the  Plaintiff,  as  such  Church- 
warden, rendered  himself  Uable,  besides  Law  Charges, 
to  which  the  Plaintiff  had  been  subjected  in  his  office, 
principaUy  by  the  refusal  of  the  Defendants  to  levy  the 
Sums  necessary  for  defraying  the  Expenses  of  the 
Repairs,  and  the  Balance  due  to  the  Plaintiff  in  respect 
of  the  Monieisi  paid  by  him  under  the  sanction  of  the 
before-mentioned  Vestiy  Orders,  amounting  to  the  Sum 
of  600  ^-^The  Bill  prayed,  that  an  Accouiit  might  be 
taken  of  all  Sums  paid  by  the  Plaintiff,  to  which  he  had 
become  liable  for  the  Repair  of  the  Tower,  and  of  the 
Coits  of  the  Plaintiff  in  the  aforesaid  Actions,  and  ako 
of  the  Law  Charges  incurred  by  the  Plaintiff  in  the 
recovery  of  the  Church  Bells,  and  the  Value  of  the  Lead 
and  Materials  which  had  been  taken  from  the  said 
Tower  before  the  Plaintiff  was  appointed  Churchwarden, 
and  otherwise  in  respect  of  the  aforesaid  matters;  and 
that  die  Defendants  might  be  ordered  to  call,  or  concur 
in  calfing,  or  procure  to  be  called,  a  Vestry  Meeting  of 
the  Parishioners,  to  make  a  Rate  for  the  payment 
thereof,  and  that  the  Pldntiff  might  by  means  thereof  be 
reimbursed  aU  Monies  which  he  had  paid  iu  respect  of 
the  Matters  aforesaid,  and  that  the  Moines  still  i^e- 
maining  unpaid,  and  to  which  the  Plaintiff  was  liable, 
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might  be  also  in  like  manner  paid,  or  the  Platntiflf  in- 
demnified therefrom ;  and  that  the  Defendants  respec- 
tively,  or  such  of  them  as  the  Court  should  think 
proper^  might  be  ordered  to  repay  to  the  Plaintiff,  or  to 
contribute  to  pay  to  the  Plaintiff,  such  Monies  as  afore- 
said, and  in  such  proportions  as  the  Court  should 
direct 


The  Defendants,  by  their  AntwerSf  admitted  they  had 
resisted  the  Rate,  as  the  Tower  of  the  Churdi  might, 
according  to  the  Estimate  of  another  Person,  have 
been  repaired  at  infinitely  less  Expense;  and  that 
Trieker,  the  Co-Churchwarden  with  the  Plaintiff,  was 
averse  to  the  plan  of  Repair  adopted  by  the  Plaintiff. 

The  only  point  aigued  was  as  to  the  Jurisdiction  of 
the  Court  to  make  an  effectual  Decree  as  prayed,  sup- 
posing the  Facts,  as  stated,  were  taken  to  be  true. 

Mr.  FmManquef  Mr.  Hartley  Mr.  RoupeUf^  and 
Mr.  Parkir,  for  the  Plantifis:— 
This  is  a  Bill  for  the  purpose  of  calling  upon  the 
Defendants  to  take  steps  for  procuring  a  Parish  Rate 
to  be  made  to  reimburse  the  Plaintiff,  who,  during  the 
tune  he  was  Churchwarden,  incurred  considerable  Ex- 
pense by  repairing  the  Tower  of  the  Parish,  in  pursu- 
ance of  Orders  of  Vestry  for  diat  purpose.  The 
Plaintiff  being  no  longer  Churchwarden,  cannot  call  a 
Meeting  of  the  Vestxy,  to  procure  an  Order  for  a  Rate ; 
but  this  Court  can  order  the  Defendants  to  call  a  Vestry 
for  the  purpose  of  making  a  Rate.  In  Nkhobon  r. 
Masters  (a),  a  Bill  was  filed  against  ninety  Parishioners, 

(a)  1  Bohi'i  Eccl.  Law,  38s ;  Vtn.  Abr.  tat.  Churchwar- 
dens  (C). 
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by  the  Executrix  of  one  of  the  Churchwardens  of  Wood- 
ford, to  be  reimbursed  Money  laid  out  by  the  Testator, 
as  Churchwarden,  for  rebuilding  the  Steeple  of  the 
Church :  it  was  objected,  that  this  matter  was  proper  for 
the  Ecclesiastical  Court,  and  not  for  this  Court;  **  but 
by  Harconrt,  Chancellor,  the  Plaintiff  is  proper  for  relief 
in  this  Court ;  and  there  are  many  Precedents  of  the 
like  nature :  and  it  was  decreed,  that  the  Parishioners 
should  reimburse  the  Plaintiff  the  Money  laid  out  by 
the  Testator,  with  Costs  of  this  Suit,  and  that  the  Money 
should  be  raised  by  a  Parish  Rate'\  That  Case  is  in 
point:  it  was  a  Church  Rate  to  reimburse  a  Church- 
warden's Estate  in  respect  of  rebuilding  a  Steeple;  and 
Lord  Hareourt,  it  must  be  observed,  says,  ''  nere  are 
maty  Precedents  of  the  like  nature/*  A  Churchwarden  is 
bound  by  the  Common  Law  to  repair  tiie  Church,  but 
it  is  only  by  Statute  that  he  is  compelled  to  relieve  the 
Poor.  Tlie  Court,  in  Blackboum  ▼.  Webgter(b),  has  even 
gone  so  fietr  as  to  decree  a  Rate  to  be  made  to  repay  a 
Churchwarden  gone  out  of  office^  Expenses  which  had 
been  incurred  in  building  a  Poor  House.  If  the  Court 
will  thus  compel  a  Poor  Rate  to  be  made,  ifortiarij  it 
will,  if  necessary,  compel  a  Church  Rate.  In  Erench  t. 
Dear  (c).  Lord  Rotdyn  questioned  die  Jurisdiction  of 
this  Court  to  direct  a  Poor  Rate  to  reimburse  a  former 
Churchwarden ;  but  the  Counsel  in  the  Argument,  and 
his  Lordship  in  his  Judgment,  considered  a  Church 
Rate,  for  the  repair  of  the  Church,  as  capable  of  being 
decreed.  A  gross  Fraud  was  conmiitted  in  resisting  the 
Rate,  and  the  Parties  to  the  Agreement  of  the  15th  of 
December  1812,  are  individually  liable  to  remunerate 
the  Plaintiff.  The  preisent  Churchwardens  are  not 
Parties,  nor  was  it  necessary  they  should ;  being  flue- 
(6)  s  P.  Wma.  63a.  (c)  5  Vet.  547- 
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tuating  persons^  it  would  have  been  inconvenietit  to  have 
made  them  Parties ;  and  in  Bradley  v.  Cooke  {d),  a  Cage 
of  this  kind,  they  were  not  made  Parties,  and  no  objec- 
tion was  taken  on  that  ground.  If  the  Court  decrees  a 
Rate,  the  Churchwardens  might,  by  a  Supplemental 
Bill|  be  made  Parties.  The  object  of  the  Suit  is  either 
that  a  Rate  may  be  decreed,  or  that  the  Defendants 
may  individually  pay  what  is  due.  If  there  be  any  ob» 
jection  to  the  Amount  claimed  to  be  due,  that  wiU.be  a 
proper  subject  of  consideration  for  the  Master. 


Mr.  Heald,  Mr.  TTray,  and  Mr.  IMfe,  for  the 
Defendants : — 
By  the  41  Geo.  3,  c.  23,  s.g.  Overseers  are  empowered 
to  make  Rates  to  reimburse  preceding  Overseers ;  but 
the  Law  as  to  Churchwardens  r^nains  untouched. 
Churchwardens  may  make  Rates  for  the  reparation  of 
the  Church ;  but  if  they  choose  to  lay  out  Money  before 
a  Rate  has  been  made,  and  go  out  of  office,  they  must 
suffer  for  their  folly,  for  they  have  no  means  of  rqmying 
themselves.  In  Blackboum  v.  Webtter,  the  Court  does 
not  appear  very  confident  of  the  effect  of  its  Decree  for 
a  Rate,  for  it  decrees  a  Rate,  or,  a  Sale  of  the  Land  on 
which  the  Workhouse  was  built.  In  Dawson  v.  WiU 
Umon  (e),  a  Sentence  having  been  given  in  the  Eccle- 
siastical Court  to  compel  the  then  Churchwardens  to 
make  a  Rate  to  reimburse  the  preceding  Churchwardens 
in  respect  of  Monies  expended  for  the  Parish,  the  Court 
of  King's  Bench  granted  a  Prohibition,  and  in  doing 
so,  fdlowed  several  previous  Decisions  cited  in  that 
Case,  and  in  particular,  Taum^B  Case  (/) ;  the  reason 


{d)  PrecChaa.  4s. 
(e)Andr.  Rep.  11;  &S.C. 
2  Lord  Raym.  1009,  and  Gas. 


temp.  Hardwicke,  38 1 , 2d  edit, 
by  Mr.  Lee. 
(/)  2  Salk.  556.    • 
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beings  that  ChurchwardienB  are  not  obliged  to  expend 
any  Money  out  of  their  own  pockets.  In  that  Case, 
Chief  Justice  Hqlt  says,  ''  We  cannot  order  the  Parish 
or  Overseers  by  a  Mand4xnim  to  make  a  Rate  to  rais^ 
Money  to  reimburse  an  Overseer."  In  the  Note  to 
Dawson  ▼.  Wilkmumj  several  Cases  are  cited :  The  King 
V.  The  Chapelwardens  of  Bradford  (g),  is  there  referred 
to;  in  which  Case,  Lord  Ellmborofugh  says,  *^  The  regular 
way  is  for  the  Churchwardens  to  raise  the  Money  before* 
handy  by  a  Rate  made  in  the  regular  form,  for  the  Repairs 
of  the  Church,  in  order  that  the  Money  may  be  paid  by 
the  exUting  Inhabitants  at  the  time,  on  whom  the  burthen 
ought  properly  to  fall."  The  Plaintiff  is  without  remedy. 
Having  chosen  to  make  himself  responsible  before  a  Rate 
had  been  levied,  this  Court  cannot  relieve  him ;  it  has  not 
the  means  of  doing  so.  If  any  of  the  Parishioners  dis- 
approved of  the  Rate  as  informal  or  unnecessary,  they 
had  a  right  to  object  to  it ;  they  had  reason  to  object, 
and  were  successful  in  their  objections;  they  incurred 
no  responsibflity  on  that  account.  Where  Church- 
wardens have  properly  laid  out  Money,  they  ought  to 
be  repaid,  though  they  could  not  enforce  such  re- 
payment ;  but  if  this  Case  were  entered  into,  the  conduct 
of  the  Plaintiff  would  be  found  very  exceptionable,  and 
such  as  creates  no  moral  obligation  to  repay  him  the 
unnecessary  Expenses  he  hto  occasioned. 
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The  Vic]94IlHANCELLeR : — 
A  Plaintiff  who  comes  into  this  Court  to  haveaChurch 
Rate  qiade  for  his  benefit  necessarily  admits  that  Ug 
Caie  is  snob  that  bet  1^  w  Remedy  ia  the  Courts  of 
ordinary  jurisdM^n>  and  he  is  bound  to  make  out  a 
Special  Case,  entitling  hka  to  equitable  Relief.  In  the 
C^  before  Lord  SHe^dkntntgh,  it  was  established  that 
{g)  is  East,  566. 


19th  January. 
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1830. 
' * -» 

Lahcbbster 

Thompson 
and  othen. 


no  Church  Rate  can  be  legally  made  for  the  reimburse- 
ment of  a  Churchwarden,  because  that  would  be  to 
shift  the  burden' from  the  Parishioners  at  the  time,  to 
future  Parishioners.  The  Law  was  the  same  with  respect 
to  the  Poor  Rate,  until  a  late  Statute.  And  although 
the  Spiritual  Court  may  compel  a -Church  Rate  for  the 
purpose  of  Repair,  it  must  follow  the  Law,  and  cannot 
compel  a  Rate  for  reimbursement.  A  Court  of  Equity 
must  equaUy  follow  the  Law,  and  it  can  be  no  ground 
of  Relief  here,  diat  a  Party  has  failed  to  use  legal 
diligence.  The  only  way  in  which  it  seems  possible 
for  the  Plaintiff  to  shape  a  Special  Case  for  equitable 
Relief,  is  to  say,  that  a  Vestry  haying  authorized  him  to 
proceed  in  the  Repair,  without  a  previous  Rate,  it  is 
against  conscience  that  the  Parish  should  now  object 
to  him  the  illegality  of  that  Proceeding.  The  Vestry 
can  be  said  to  represent  the  Parish  only  when  they  act 
legally ;  and  if  the  true  construction  of  the  Vestry  Order 
in  question,  is,  that  the  Plaintiff  might  proceed  without 
first  obtaining  a  Rate,  such  Order  was  illegal,  and 
could  create  no  Equity  against  the  Parish,  and  the 
utmost  effect  of  that  Order  upon  such  a  construction, 
would  be  to  raise  an  Equity  against  the  Individuals 
concurring  in  it,  upon  the  ground  that  they  ought  not 
to  be  excused  from  the  payment  of  their  proportion  of 
a  fair  Rate,  because  the  Plaintiff,  relying  upon  their 
Authority,  had  neglected  to  obtain  a  previous  Rate. 
If,  however,  such  an  Equity  could  be  maintained,  the 
Bill  is  not  framed  for  such  a  purpose,  nor  are  the  Per- 
sons concurring  in  that  Vestry  Order  made  Parties  to 
it.  Upon  these  principles,  the  Parishioners,  who  opposed 
the  making  of  a  new  Rate  for  the  Plaintiff,  were  well 
justified  both  at  Law  and  in  Equity ;  but  if  it  were  pos- 
sible to  raise  an  Equity  against  the  Parishioners  who 
opposed  the  satisfkction  of  the  Plaintiffs  demand,  all 
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the  Parishioners  who  were  Parties  to  the  written  Agree- 
ment mnst  be  brought  before  the  Court,  and  not  two  or 
three  Individuals  only.  Where  it  is  attempted  to  pro- 
ceed against  two  or  three  Individuals,  as  representing 
a  numerous  Class,  it  must  be  alleged  that  the  Suit  is 
brought  against  them  in  that  character,  which  is  not 
the  case  here. 

Bill  dismissed,  with  Costs. 


13 

i8ao. 
* ^^— ' 

LaH  CHESTER 

V. 

Thompson 
and  others. 


KING  V.  NOEL. 

A  MOTION  had  been  made  in  this  Case,  in  the  last 
Term,  to  dismiss  the  Bill  for  want  of  Prosecution.  The 
Clerk  in  Court,  upon  being  applied  to,  some  days  after 
the  Motion,  for  his  Certificate  as  to  no  Proceedings, 
certified  the  last  Proceeding  before  the  Motion,  which 
took  place  more  than  three  Terms  previous,  and  then 
stated  a  further  Proceeding  two  days  subsequent  to  the 
Motion.  The  Registrar  objected  to  draw  up  the  Order 
on  this  Certificate;  and  upon  the  matter  being  men- 
tioned in  Court,  the  Vice-Chancelior,  after  consultation 
with  the  Registrar,  stated,  that  the  Cler]L  in  Court  was 
bound  to  certify  explicitly  that  there  had  been  no  Pro- 
ceedings for  three  Terms  prior  to  the  day  of  Motion, 
but  that  this  Certificate  need  not  be  made  prior  to  the 
Motion  (a) ;  and  that  he  ought  not  in  his  Certificate  to 
refer  to  any  Proceeding  subsequent  to  the  Motion. 


soth  January. 

OnaMcOon 
to  dismiss  for 
wofUof  Prose- 
cvtion,  the  Clerk 
in  Courts  im  Us 
Certi/ieate  as 
to  Proceedings 
in  the  Cause^ 
(wUcktik^  bt 
obtained  after 
the  Motion  is 
made;)  must  not 
state  any  Pro- 
ceedings subsc" 
quent  to  the 
Motion. 


(a)  WiUsY.Pugh,  10  Yes. 
40s.  JtfMoAofiv.  Sissony  is 


Yes.  465 ;  and  see  1  Yes.  & 
Bea.  368. 
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1820. 

' ^ '  COUPLAND  and  othere  v.  BRADOCK. 

2 1st  January. 

After  an  Order  A  MOTION  was  made  to  discharge  an  Order  in  this 
to  elect  whether    Cause  for  leave  to  file  Exceptions  nunc  pro  tuncy  as  being 
the  Plaintif       irregularly  obtained. 
wiU  proceed 

r^uaycr  a         ^^^  Defendant  put  inUs  Answer  on  the  1 8th  September 
LaWythePlam-       _  ,    ^      ,  ^.11       .    m».  f     , 

tWcannot  on  a    *o  19,  and  afterthe  expiration  of  eight  days  m  Michaelmas 

Motiont^course   I'^nn,  viz.  on  the  ninth  day  of  the  Term,  15th  November 

mavejor  leave  to  i8ig,  obtained  an  Order  ''  That  the  Plaintiffs,  their  Clerk 

^  Exceptions^     in  Court,  and  Attorney  at  Law,  having  Notice  thereof, 

niiae  pro  tunc,     ^^^^  ^^^^  eSgl^^  jj^yg  ^f^^  ^^^i^  Notice,  make  iheir 

^j4k  ^^^^^^^  ^  which  Court  they  would  proceed ;  and  if 
cation  for  that  ^  Plaintiflfe  should  elect  to  proceed  in  this  Court,  then 
purpose^  and  for  ^^^  Proceedings  at  Law  were  thereby  stayed  by  In<» 
an  Order  to  tut'  junction,  but  if  the  Plaintifis  should  elect  to  proceed  at 
pendtheEUetion  Law,  or  in  default  of  such  election  by  the  time  afore- 
unHttheBxcep-  ^^^  ^^^  the  Plaintiflfe  Bill  was  firom  thenceforth  to 
^^  '  stand  dismissed  out  of  this  Court,  with  Costs,  to  be 

taxed  by  the  Master.^'  This  Order  was  left  with  the 
Regittrar  to  be  drawn  up,  but  owing  to  the  press  of 
business  could  not  be  obtained  until  the  22d  December, 
and  was  not  passed  and  entered  until  the  24th,  oh  which 
day  it  was  served  on  the  Clerk  in  Court  of  the  Plaintiff, 
and  on  his  Attorney  at  Law.  The  Jiegts/rar's  Office 
closed  on  the  24th  December,  and  did  not  open  until  the 
7th  of  January  1820.  On  the  3d  of  that  same  January, 
the  Defendant's  Attorney  was  served  with  a  Notice 
dated  1st  January  1820,  signed  by  the  Plaintiffs  Attor- 
ney, stating  that  Exceptions  had  been  taken  to  the 
Answer,  and  that  the  Order  for  liberty  to  file  them 
would  be  served  as  soon  as  the  Offices  opened;  to 
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which  the  Defendant's  Solicitor  replied  that  he  consi- 
dered the  Plaintiffs  Bill  as  dismissed,  with  Costs,  to  be 
taxed,  under  the  Order  of  the  15th  NoTember  i8ig. 

On  the  10th  January  1820,  the  Order  for  liberty  to 
file  Exceptions  munc  pro  turn  was  served. 

Mr.  Agar,  and  Mr.  Duckworth,  in  support  of  the 
Motion : — 
The  Order  was,  that  in  d^ult  of  an  election  within 
eight  days,  the  Bill  should  be  dismissed,  with  Costs,  to 
be  taxed.  No  election  was  made  within  the  eight  days» 
The  Bill  therefore  stands  dismissed.  The  Order  refer- 
ring the  Exceptions  nunc  pro  tunc,  was  not  served  until 
some  days  after  the  expiration  of  the  eight  days,  within 
which  the  Party  was  to  elect. 

Mr.  Bell,  contra: —  * 

A  Plaintiff  cannot  be  put  to  an  election,  until  the 
time  for  excepting  to  the  Answer  has  expired  (a).  The 
question  then  is,  if  Exceptions  to  the  Answer  mmcpro 
tunc  are  filpd  before  the  expiration  of  eight  days,  with- 
in which  the  election  is  ordered  to  be  made,  that  is  a 
8i]dScient  ground  to  stay  the  election,  until  the  Excep- 
tions are  answered  ?  In  the  Case  of  Injunctions,  Ex* 
ceptions  to  the  Answer  are  a  sufficient  Answer  to  a 
Motion  to  dissolve  the  Injunction.  In  fact,  we  could 
not  elect  within  the  eight  days,  because*  the  Office  was 
not  open.  If  Exceptions  are  taken  before  an  applica- 
tion  for  an  Order  to  elect,  the  Order  cannot  be  obtained 
until  the  Exceptions  are  answspred;  and  if  after  an  Order 
to  dect,  Exceptions  are  taken,  it  seems  upon  principle, 
ihat  the  taking  Exceptions  suspends  the  Order  to  elect 
untQ  the  Exceptions  are  answered. 

(a)  See  Browne  v.  Poyntz^  ante^  vol.  iii.  p.  24. 
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i8so. 

CovpLAvn 

and  others 

V. 

Bra  DOCK. 
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i8so. 

COUPLAND 

and  others 
Bradock. 


The  Vice-Chancbllob  : — 
A' Party  is  certainly  eptitled.to  a  full  Answer  before 
he  can  be  compelled  to  elect;  but  if  no  Etceptious 
are  taken  to  the  Answer  within  eight  days  after  it  is  put 
in,  it  is  to  be  assumed,  that  tbe  Plaintiff  is  satisfied 
with  the  Answer ;  the  Defendant  may  then  move,  that 
the  Plaintiff  may  be  put  to  his  election,  and  the  Plain, 
tiff  cannot  afterwards  suspend  the  Order  of  election, 
by  moving  as  of  course,  within  the  eight  days,  for  leave  to 
file  Exceptions  nunc  pro  tunc.  In  such  case,  he  should 
make  a  special  application  to  suspend  the  Order  for  an 
election.  The  Order  for  leave  to  file  Exceptions  ftuitc 
pro  tunc,  must  be  discharged,  with  Costs;  but  let  the 
Order  to  elect  be  suspended,  until  the  first  day  of 
Motions  in  Term,  with  hberty  for  the  Plaintiff  to  make 
such  appUcation  on  that  day,  for  leave  to  file  Excep- 
tions, as  he  may  be  advised. 


Same  day. 

Production  of  a 
Deedy  which 
destnys  the 
Drfendanfs 
Titicj  refused. 


SAMPSON  V.  SWETTENHAM. 

Mr.  PARKER  moved  for  the  production  of  a  Deed 
referred  to  in  the  Defendant's  Answer,  upon  which  he 
founded  his  Title. 

Mr.  BeU,  contra. 

The  Vicb-Chancbllob: — 
The  Plaintiff  is  entitled  to  the  production  of  a  Deed 
which  sustains  his  Title,  but  he  has  no  right  to  the  pro- 
duction of  a  I)eed  which  is  not  connected  with  his  Title, 
and  which  gives  Title  to  the  Defendant. 

Motion  refused. 
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HAWKES  V.  BARRETT  and  another:             ^        ,830. 
WILLIAMS  V.  BARRETT  and  anothcn  *" "^ 


d4th  Januaiy. 

A  MOTION  was  made>  that  the  Proceedings  in  the  There  being  two 
second  Cause  might  be  stayed,  or  that  Hawkes,  the  ^*^*  *^  ^^ 
Plamtiff  in  the  first  Cause,  might  be  let  in  to  {Nrosecute  J^jpectrfaw  Ac 

the  second  Cause  on  behalf  of  herself  and  the  other  ^^  J.^    j^^V^ 
-,_.  -_  «■««,  ^>^f      secuttuntfthe 

GreditoTB  and  Legatees  of  <  E.  B.  deceased.    On  the  j^^^  g^^  ^^^ 

15th  November  1819,  Mrs.  Hawkes  filed  her  Bill  against  wuler  the  cir- 
Barren  9Lnd  Cannon,  as  Executors  of  Hawkes,  deceased,  cumstances^ 
.for  the  usual  Accounts:  she  was  both  Creditor  and  stayed,  and  the 
Legatee.    On  th^  30th  November,  the  Defendant  ap-  Z^^-^ww^ 
peared  to  that  Suit,  and  took  an  Order  for  time;  and  ^i^  ^gcoad Smi 
on  the  15th  December,  Williams  filed  her  Bill,  as  a  Cre-  ^^  ^^^^  f^  ^ 
ditor,  against  the  same  Defendants.    To  this  Bill,   an  pimU^in  the 
amicable  one,  the  Defendants  immediately  put  in  their  Jirst  Suit. 
Answer.  On  the  22d  December  the  Cause  was  set  down^ 
and  a  Decree  taken.    One  of  the  Executors,  Barrett, 
was  also  Residuary  Legatee,  aiid  the  Decree  directed 
an  Account  of  the  Legacies,  and  to  ascertain  the  resi- 
due, and  was  so  taken  at  his  instance.    The  other  Exe- 
cutor, Cannofi,  was  the  Solicitor  both  for  the  Plaintiff 
and  Defendants  in  the  second  Cause.  Mr.  Lovat,  on  the 
Motion,  urged  the  ijnpropriety  of  the  same  Solicitor 
acting  both  for  Plaintiff  and  Defendant,  more  especially 
as  such  Solicitor  was  one  of  the  Executors,  and  there* 
fore  an  accounting  Party.    He  submitted,  the  second 
Cause  ought  not  to  be  allowed  to  proceed ;  or  that  if 
the  second  Cause  proceeded,  the  Plaintiff  in  the  first, 
ought  to  have  the  managenient  of  it. 
V0L.V.  C 


i8 


1890. 


Hawkes 

Baeaett 
and  anothtr. 
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Mr.  'Roseycontra,  contended,  diat  the  Court  looked 
'Tavoorably  to  the  Executor  in  these  kind  of  Suits,  in 
order  to  giye  him  a  protectiye  Decree,  as  early  as 
possible;  that  if  there  were  any  impropriety,  the  Court 
w^uld  fasten  upon  that,  but  not  upon  the  mere  circum* 
stance  of  the  same  person  being  Solicitor  in  both 
Causes. 


The  Vtce-Chmcellor  madls  an  Order  to  stay  the  Pro- 
ceedings in  the  first  Cause,  and  to  give  to  the  Pkdntiff 
in  fhat  Cause,  the  prosecution  of  the  Decree  in  the 
second ;  and  directed  the  Costs  in  the  first  Cause  to 
be  paid  out  of  the  Estate. 


smmm^afmi^B^ 


i8do. 


ditt  Jaimaiy. 

Demurrer  Ues 
io  a  Bill  of  DU- 
caoery  merekf^ 
unless  f  in  aid  of 
proceeding  ^either 
fending  or  in- 
tended^  alleged 
in  ike  Bill 


CARDAIJ5  V.  WATKINS. 

A  BILL  was  filed  merely  for  a  Discorery,  but  stated 
no  purpose  for  which  the  Discorery  was  sought.  A 
Demurrer  was  put  in,  and  allowed ;  the  Vice-chancellor 
obserring,  that  a  Court  of  Equity  does  not  compel  Dis- 
covery for  the  mere  gratification  of  curiosity,  but  in  aid 
ofsomeoiher  Proceeding  either  pending  or  intended, 
and  that  there  must  be  Allegations  to  that  efilsct 

Mr.  KoCf  for  the  Demurrer. 


Mr.  Home,  contra. 
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HOW  v.  BEST  and  BASE. 

26ih  January. 

IN  this  Case,  an  Officer  of  the  Bank  of  England  was      Denmrrer  6v 
made  a  Party  for  the  puipose  of  discoTery  as  t6  the  ^n  Officer  rf  the 
times  when  Stock  in  question  in  the  Cause  had  been  Bank  alhwedf 
transferred.  vpon  the  grmmd, 

that  a»to  the 

He  demurred  to  the  BiU,  and  the  Vice'Chmcellor  ^'^^^^^'^ 
<  froM' nun  ne.'WOi 

allowed  the  Demurrer,  stating^  that  the  Officer  was  in  ^erfivafFiraeir 

this  case  merely  a  Witness. 


i8ao. 

ATKINS  V.  PALMER.  ' ' 

4th  February. 
In  tins  Case  a  BtB  had  been  filed  for  a  Commission  to      jfi^  ^  (j^,^ 
oamine  Witnesses  abroad,  in  aid  of  a  Tiial  at  Law,  misdon  sent 
aid  a  Commissioii  hadbeen  sent  out  accordingly,  but  the  abroodfor  the 
WitoBss  had  returned  to  En^tid  before  the  Commis-  Exammatianof 
fflon  had  reached  its  destination,  and  the  present  appli-  ^^**"»  « 
cation  was  to  examine  the  Witness  debene  esse,  in  aid  of  ^.   ^^    '  .-v^ 
the  TrmI  at  Law,  upon  die  ground,  that  he  was  about  to  j|^  reached  iu 
leave  the  Countiy  again  before  the  Trial  could  be  had.      destination,  re- 
turned to  Eng- 
The  Vice^Chanceibr  olMerred,  that  this  was  a  dif-  land^  and  a 

fcrent  idief,  and  Aat  the  Bill  mast  be  amended.  Motion  xoas  made 

to  examine  4wi,> 
Motion  refused.      de  bene  esse, 

butreftned;  and 
hektf  that  the  Bill  must  be  amended. 

G  s 
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i8to. 

' , ^ 

4th  February. 

Items  in  a^So- 
lieitor^sBillivere 
charged  to  the 
PhntUiff  in  re- 
spect of  the  De- 
fence of  a  third 
Person^  at  the 
Pkintifsre^ 
quest. 

The  Solicitor 
did  not  show  that 
he  was  employed 
in  such  Defence 
Inf  the  Plaintiff, 
and  the  Items 
were  struck  out ; 
and  heldy  that 
such  Items  were 
to  ite  computed 
among  the  De- 
ductions,  for  the 
purpose  ofde- 
termintng  upon 
whom  the  Costs 
of  the  Taxation 
were  to  fall. 


ItlOBY  V.  EDWARDS. 

IN  this  Case,  an  Order  had  been  obtained  by  the 
Plaintiff,  for  the  Taxation  of  his  Solicitor's  Bill,  which, 
amongst  other  things,  contained  a  set  of  Items  which 
were  charged  to  the  Plaintiff,  upon  the  ground,  that 
though  they  respected  the  Defence  of  a  third  Person  in 
an  Action  to  which  the  Plaintiff  was  no  Party,  yet 
the  Solicitor  was  employed  in  such  Defence  by  the 
Plaintiff,  and  not  by  the  Defendant  himself.  The  Mas- 
ter being  of  opinion,  that  the  Solicitor  had  not  estab- 
lished the  fact  that  he  was  employed  in  such  Defence  by 
the  Plaintifi^  struck  out  thoM  Itenw ;  and  the  question 
was.  Whether  the  amount  of  the  Items  so  struck  out, 
was  to  be  computed  among  the  Deductions,  for  the 
purpose  of  determining  upon  whom  the  Costs  of  Taxa- 
tion were  to  fall? — For  the  Solicitor,  was  cited,  the 
Case  of  White  v.  Milner(a),  where  it  was  held,  that 
a  Sum  deducted  in  respect  of  the  Attorney  not  proving 
the  undertaking  of  the  Plaintiff  to  pay  a  Bill  of  Costs 
due  to  him  from  a  third  Person,  was  not  to  be  com- 
puted as  a  Deduction  for  the  purpose  of  the  Costs 
of  Taxation. — ^The  Case  stood  over,  in  order  that  the 
Practice  might  be  inquired  into,  and  on  this  day,  the 
Vice-chancellor  stated,  that  he  had  received  a  Certifi- 
cate from  the  most  experienced  Clerks  in  Court,  and 
that  they  were  of  opiniojD,  that  Sums  deducted  in  re- 
spect of  business  done  for  a  Aird  Person  at  the  alleged 
retainer  of  the  Client,  but  the  Authority  notproved,  were 
always  computed  as  Deductions  in  the  question  of  Costs 


(a)  2  Hen.  Bl.  357.* 
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of  Taxation.  The  Vice-ChnnceUor  fiirther  stated,  that 
the  principle  appeared  to,  be,  that  whenever  Items  in  a 
Bill  of  Costs  would  be  properly  taxable  if  die  facts 
alleged  by  the  Solicitor  were  true,  and  the  Items  were 
deducted  because  he  had  not  established  those  facts* 
the  amount  would  reckon  as  a  Deduction  in  the  question 
of  Costs  of  Taxation.  That  in  the  Case  in  Blachtone, 
the  Items  would  not  have  been  taxable  between  the 
Solicitor  and  Client,  assuming  the  statement  of  the 
Solicitor  to  be  true,  because  there  the  Client  was  only 
alleged  to  be  a  Surety  for  the  payment  of  the  Bill, 
which  could  not  be  taxed  behind  the  back  of  the  Prin- 
cipal. 


31 


1820.'^ 


RlGBT 


Edwards. 


ELLIS  V.  KING. 


X  HE  Defendant  set  down  the  Cause,  and  the  Solici- 
tor for  the  Plaintiff  undertook  to  appear,  without  having 
3.S^ulpfam,tohe2ii  Judgment.  When  the  Cause  came  on, 
the  Plaintiff  did  not  appear.  The  Vice-Chancellor  held, 
the  Bill  could  not  be  dismissed  for  want  of  an  Affidavit 
that  a  StApcena  to  hear  Judgment  had  been  served  on 
the  Plaintiff,  and  that  the  Cause  could  only  be  struck 
out  of  the  Paper ;  but  said,  that  on  an  application  for 
that  purpose,  the  Solicitor  for  the  Plaintiff  /muld  be 
made  to  pay  the  Costs  occasioned  by  his  default  of 
appearance. 


5th  JFebruary. 


C3 
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1820. 


5th  February. 

Testator  be- 
queathed 400  L 
to  Trustees,  to 
pay  the  Interest 


JAMES  BELL,  JOHN  BBLL,  and  SARAH  BELL, 

Spinster Plaintiffii; 

and 
THOMAS  COLEMAN Defendant 


Thomas  coleman  hj  us  wai,  aoth  June  1783, 

gave  to  his  two  Sons,  Humuu  Coleman,  the  Defendant, 

and  Henry  Coleman,  and  to  Joseph  Cook,  400  /.  in  Trust 

to  his  Daughter,  that  they  or  the  Survivor,  his  Executors  or  Adpnini- 

amarriedwoman,  strators,  should  place  the  same  out  at  Interest,  on  Go- 

for  her  sole  use     ye„jnaent  or  Real  Securities,  and  pay  the  annual  Interest 

onT^to  ^^^  Proceeds  unto   his   Daughter,  Sarah  Bell,  (since 

the  same  to^     deceased),  then  the  Wife  of  the  Plaintiff,  John  BeU,  for 

Husband  for  his   her  life,  for  her  separate  use,  and  after  her  death,  upon 

life,  and  after      further  Trust,  to  apply  such  Interest  and  Proceeds  unto 

his  death  topay    the  Plaintiff,  James  BeU,  for  his  life,  and  after  his  de- 

^^r^^J^^*^    cease,  to  apply  the  400/.  and  the  Interest  thereof  an4 
their  Children  on    .  *^*^/     «  ,      ,      ,      «    .      -«  .  .,«. 

attaining  21.        thereon  to  anse  from  the  death  of  the  Flainttff,  unto 

It  appeared  by  vid  amongst  all  and  every  the  Children  of  Sarah  BeU, 

Etidencejthatthe  that  should  be  living  at  her  death,  e<]iua]Iy  to  be  di- 

Testator  after-    vided  between  them,  to  be  paid  as  they  should  attain 

twenty-one ;  and  if  only  one  Child,  the  whole  to  such 

Child  at  twenty-one. 


wards  advanced 

100/.  to  the 

Husband  of  Ids 

Daughter,  and 

that  he  gave  a 

Receipt  for  the 

same,  expressing 

it  to  be  as  part  of  the  portion  of  his  Wife ;  and  the  Testator  inclosed  the 

together  with  his  Will,  in  an  Envelope ;    and  that  since  the  Wife^s  death  the 

Husband  had  received  only  Interest  on  300  (.  for  nuu^  years*    Held,  that 

the  Gift  of  the  lool.  teas  not  an  ademption^  pro  tanto,  of  the  Legacy  by 

the  Will. 


The  Testator  died  in  June  1789^  leaving  him  surviv- 
ing SartA  BeU,   his  Daughter,   and  also  her  three 
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CkildjMD,  yh^Jamm  Seli,  tht  y.ounger,  (since  ddceBsed,) 
ud  tiie  PiaintitfB,  Jokn  SeU,  and  Sarah  Bell,  Spinster. 

Tbe  Testator's  Assets  were  more  than  snffioient  for 
the  paymentof  his  Debts,  Funeral  Ezpensesi  and  Lega- 
.oies.  Sarah  Bdl,  the  Mother,  died  igth  December 
1794,  leaving  her  snrviraig  her  Hosband  the  Plaintifl^ 
Jame$  BM,  and  also  her  Children,  Jamiz  Bell,  the 
youi^ger  (mee  deceased),  and  the  Plaintiffs,  JithfiBdl 
and  Sarah  BeU,  her  only  Children. 

Jamee  Bell,  the  Father,  adnunistered'  to  his  Son 
Jame$  Bell.  A  Bill  was  filed  by  the  Plaintifi  against 
the  Defendant  as  surviving  Executor  and  Trustee,  stat^ 
ing  the  foregoing  facts,  and  insisting  that  the  Sum  of 
400/.  ought  to  be  invested  for  their  benefit,  and  the  In- 
terest paid  to  the  Plaintiff,  James  BeU,  during  his  ^fe ; 
and  the  Prayer  of  the  Bill  was  accordingly,  and  for  the 
usual  Accounts. 

The  Defendant,  by  his  Answer,  stated,  that  after  the 
exectxtion  of  Ae  Wffl,  the  Testator  paid  to  the  PhintiflT, 
James  Sett,  the  Sum  of  100/.  in  part  satisfaction  of  the 
Legacy  of  400^.  and  subttiitted  Aat  the  same  was  ah 
ademption,pro  tanto,  of  the  Legacy,  and  that  be  was  not 
bound  to  pay  more  tiian  30O  /.  the  Interest  whereof,  at 
five  per  cent,  had  been  pidd  to  the  Plaintiff,  Jame^ 
Bell,  since  the  decease  of  his  "^fe,  until  October  1817 ; 
and  that  he  had  invested  300/.  in  the  purchase  at 
Three  per  cent.  Consols,  and  had  offered  to  make  a 
declaration  of  the  Trusts  of  Ae  same.  The  Defend- 
ant went  into  Evidence,  and  proved  a  Receipt  given  l^ 
the  Plaintiff,  James  Bell,  to  tbe  Testator,  bearing  dfitia 
the  3d  AogQst  i  786,  whereby  he  ncknowledged  to  hftta. 

c  4 
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received  lOoL  part  of  the  Portioii  of  his  Wife: .  Hie 
Receipts  by  Jam^  Befl,  the  Plaintiffy  in  respect  of  In- 
terest at  five  per  cent,  on  300/.  since  his  Wife's  death, 
irere  proved.  There  vnm  sllso  Evidence  in  the  Ca:asey  that 
itttry  BdtUf  a  Servant  of  the  Testator,  ^ho  had  since 
beboale  incapable  of  giving  Evidence,  being  imbecile  of 
mind,  informed  the  Witness,  that  the  Receipt  for  100/. 
given  by  the  Plaidtiff,  James  BeH}  to  the  Testator,  was 
fomoA  in  .an  envelope,  under  seal,  together  with  the 
Will. 


Mr.  Htald,  and  Mr.- for  the  Plaintiffs. 

Mir.  JBe//,  and  Mr.  Tmss,  for  the  Defendant. 


The  V1CE-C0ANCELLOR : — 
Primd  facie  this  advance  to  the  Husband  is  not  a 
satisfaction,  pro  tanto,  of  the  Legacy  given  by  the  Will 
to  the  Testator's  Daughter,  because  the  nature  of  the 
Gift  is  different  from  the  Legacy,  which  is  to  the  Wife  for 
life,  then  to  her  Husband  for  life,  and  afterwards  to  the 
Children..  Evidence,  however,  is  admissible,  to  .prove 
that  it  was  meant  to  be  a  satisfaction,  pro  tanto ;  but 
the  Evidence  in  this  Case  does  not  satisfactorily 
establish  that  intention.  The  Receipt,  it  is  true,  is  for 
100/.  part  of  the  Portion  of  his  Wife,  but.  it  does  not 
appear  that  the  Husband  had  at  that  time  any  know- 
ledge of  the  Legacy ;  and  any  advance  which  a  Father 
makes  to  his  Daughter,  may  well  be  called  a  part  of 
her  Portion,  and  be  consistent  with  an  intention  that 
the  Legacy  given  by  the  Will  should  not  be  disturbed. 
The  circumstance  of  the  Receipt  being  inclosed  with 
fli^Will  affords  no  certain  conclusion  .    In  ITulluion'S 
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Case  (a),  there  was  decialTe  Evidence  that  the  Testator 
intended  that  the  India  Stock  given  in  his  life-time 
diould  be  considered  as  part  satisfiiction  of  the  Legacy 
which  he  had  bequeathed  to  his  Daughter  and  her 
Children  by  his  Will. — Let  the  Defendant  transfer  into 
Court  the  300/.  invested  in  3  per  cent.  Consols,  to* 
gether  with  100/.  in  addition,  and  account  for  the 
Interest  at  4  per  cent,  due  from  the  death  of  the  Plain- 
tiff's Wife,  (during  whose  life  the  Interest  was  regulariy 
paid),  taking  Credit  for  the  Sums  paid  already  by  way 
of  Interest,  together  with  Costs; 

(a)  Antfy  vol.  iv.  p.  480. 
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FITZGERALD  v.  JERVOISE  and  others. 

•w  ii&si  Feb. 

Jane  JOYE    bequeathed  to  Sir  J.  Pocock,   and      Dense  of  m 
George  Burhy,  the  sum  of  3,000/.  upon  Trust,  to  in-  Etiaieto  Tnu- 
vest  the  same  in  the  Funds,  or  at  Interest  upon  Govern-  tea,  to  sell  the 
ment  or  Real  Securities,    and  to  pay  the  Interest,  *""^»  vnikoiu 
Dividends   or  annual  Produce,   to  her  Niece   Afaiy-^*^**^'*"'* 
Rtzgerald  diuring  her  life,  for  her  sole  and  ^epw^te  "^  ^^  ^^P^' 
use ;  and  after  her  decease,  to  pay  the  same  to  Frances  Jnterest  on  the 
Purceli  during  her  life,  for  her  sole  and  separate  use;  Momei  to  arue 
and  after  her  decease,  to  pay  and  assign  the  Trust-  hf  the  Saie  to 
Monies,  Stock  and  Securities,  and  the  Interest,  Divi-  theme  of  th€ 

dends  and  annual  Produce,  unto  and  among  all  and    ^^^f^  V*» 

ondtkeHooer* 
The  Estates  emUitiMid  unsold^  and  the  FUmt^i  as  the  Heir  at  Lam, 
claimed  the  Rents  and  Pr^ts  of  the  Estate  for  the  first  year  sfter  the 
death  of  the  Testatrix,  as  being  undisposed  of;  and  held,  that  he  voas  eniitied 
to  the  same* 
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every  the  Child  aad  ChQdien  of  JFWmcei  Purceil,  equaDy" 
to  be  divided  amongst  them,  at  the  ages,  and  with  such 
benefit  of  suiviTorship  as  therein  mentioned.  The 
Testatrix  gave  also  the  further  sum  of  i,ooo  /.  to  invest 
the  same  on  Government  or  Real  Securities,  in  Trust,  to 
pay  the  Dividends,  &c.  to  the  said  Frances  Purcell 
daring  her  life,  for  her  sole  and  separate  use ;  and  after 
her  decease,  to  stand  possessed  of  the  1,000  /.  and  the 
Stocks,  &c.  in  which  the  same  were  invested,  and  the 
Interest,  Dividends,  8cc.  in  Trust,  for  the  Child  or 
Children  of  the  said  Jhmcei  Purcellf  in  the  same  manner 
as  directed  as  to  the  3,000/.  Legacy*  The  Testatrix 
also  gave  and  devised  unto  G.  P.  Jervoise,  Gilbert 
Knowler,  Charles  Berkl^,  and  G.  Burley,  their  Heirs 
and  Assigns,  all  that  her  Castle  and  Manor  of  Benne' 
field,  in  the  County  of  Ncrthamptcn,  and  all  the  Rectory 
and  Advowson  of  Benn^di,  and  other  Estates^  parti- 
cularized in  the  WiU,  to  hold  the  same,  subject  to  the 
life  Estate  of  Dame  Anm  Pocock  therein,  to  the  use  of 
the  said  Trustees,  their  Heirs  and  Assigns,  upon  Trusty 
with  all  convenient  speed  after  the  death  of  the  said 
Dame  Anne  Pocock^  to  sell  the  same  either  entirely,  or  in 
parcels,  and  out  of  the  Monies  arising  firom  such  Sale,  to 
pay  unto  Sir  J.  Pocock  and  G.  Burley,  the  sum  of 
15,000/.  with  Interest  for  the  same  after  the  rate  of 
5  per  cent,  from  the  decease  of  Dame  Asme  Pocockf, 
and  that  the  same  should  be  laid  out  in  the  Public 
Stock  or  Funds,  or  on  Real  Securities,  and  the  Interest 
&c.  paid  to  the  said  Fratices  Purcell  for  her  sole  and 
separate  use  in  the  manner  therein  mentioned,  and  after 
her  death  to  stand  possessed  of  the  said  15,000  /.  and 
the.  Stocks^  Funds  and  Securities  on  which  the  same 
should  be  invested,  and  the  Interest,  Sec.  upon  such 
Trusts,  for  the  benefit  of  the  Child  and  Children  of  said 
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i? 


Rmwes  Pnredl  as  were  expiBBted  asio  tke  ¥efofe-aien- 
tiMed  Legacy  of  i^ooo /.;  aad  if  no  ChiUl  of  Fra$ie» 
PurcM  ehoidd  become  eatided,  in  Tniat  fof  the  Plain- 
tiff; his  Bxecntorft  and  Adminifttraton ;  and  after 
directuig  the  Trustees  to  pay,  out  of  the  Monies  arising 
from  sadi  Sale  as  aforesaid,  some  other  Legacies,  widi 
Interest  at  5  per  cent.' from  the  decease  of  Dame  Awne 
Pocodc,  the  Testatrix  gave  all  the  residue  and  surphis 
wbkh  shonM  remain  of  the  Money  to  be  produced  by 
the  said  Sale  or  Sales,  upon  Trust,  to  lay  out  and  invest 
the  same  in  their  names,  in  the  purchase  of  Public 
Stods  or  Funds,  or  Oorerament  or  Real  Securities, 
and  pay  the  Interest,  8ic.  to  Plaintiff  and  his  Assigns 
for  his  life,  and  after  his  decease,  to  pay,  transfer  and 
assign  the  Trust-Monies,  &c.  unto  and  among  all  and 
every  the  Children  and  Child  of  the  Haintiff,  be- 
gotten or  to  be  begotten,  equally  to  be  divided  amongst 
them,  in  the  manner  mentioned  in  the  Will ;  and  in  case 
Plaintiff  Aould  have  no  Child,  upon  Trust,  during 
Ae  life  of  the  said  Mary  FitzgeraUy  to  pay  the  In- 
terest and  annual  Produce  of  the  said  Trust-Monies,  8cc. 
for  the  separate  use  of  the  said  Ihmces  PureeU,  in  man- 
ner therein  mentioQed ;  and  after  her  decease,  to  stend 
possessed  of  the  surplus  or  residue  of  the  Money  to 
arise  by  ^  Sale  of  the  said  real  Estates,  and  the 
Stocks,  8cc.  in  Trust  for  the  Children  or  Child  of  said 
Fronds  Purcell,  in  the  same  manner  as  before  expressed 
as  to  the  Legaoies  of  1,000  £  and  15,000/.;  and  if  no 
Child  should  become  entitled,  in  TVust  for  such  Per- 
son or  PersoDB  te  would  be  entitled  under  the  Statutes 
made  for  ihe  distribution  of  Intestates  Effects,  at  the 
decease  of  the  said  Frances  PurceU,  to  her  personal 
Estate,  if  she  had.  died  intei^tate,  and  without  having 
been  married. 
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Hie  Bill  then  stated,  that  the  Testatrix  died  30th  No- 
vember 1810,  and  that  Dame  Amu  Pocock  died  on  the 
6th  July  i8l8y  and  thereupon  the  Trustees  entered  into 
possession  of  the  Estate  devised  to  them,  and  retained 
the  Rents  and  Pitofits  which  accrued  in  the  first  year 
after  the  death  of  Dame  Anne  Pocock,  ending  on  the 
6th  July  1819,  which  amounted  to  3,152 /.  15s-  6d. 
and  that  the  Trustees  had  not  yet  sold  any  part  of  the 
said  Estates  and  Premises :— lliat  the  Plaintiff  had  at 
present  no  Child,  and  that  Frances  Purcett  had  ^ht 
Children,  all  Infants.  The  Prayer  of  the  Bill  was  for  an 
Account  of  the  Rents  and  Profits  of  the  Estate  devised 
to  the  Trustees,  and  which  had  accrued  in  and  for  the 
first  year  since  the  decease  of  the  said  Dame  Amie 
Pocockj  and  of  the  outgoings  ;  and  that  the  clear  Rents 
and  Profits  of  the  said  Estates  which  had  accrued  in  and 
for  the  first  year,  since  the  decease  of  the  said  Dame  Anne 
Pocock,  might  be  decreed  to  be  paid  to  the  Plaintifil 


The  question  was,  Whether,  according  to  the  true 
construction  of  the  Will,  the  clear  Rents  and  Profits 
of  the  Estates  which  accrued  in  Ae  first  year  after  the 
decease  of  Dame  Anne  Pocock,  after  paying  the  Interest 
of  the  15,000/.  were  to  be  considered  as  part  of  the 
Capital  of  the  said  Trust  Estate,  or  belonged  to  the 
PlaintiflT? 

Mr.  Heald,  and  Mr.  TVeslove,  for  the  PlaintiflT,  con. 
tended,  that  he  was  entitled  under  the  Will  to  the  clear 
Rents  of  the  Estates  yAndk  accrued  in  the  first  year 
after  the  death  of  tfie  Testatrix ;  and  they  cited  Sihoell 
V.  Barnard  (fl).  » 


(a)  6  Ves.  5S0. 
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Mr,  Hatty  and  Mr.  Barber,  for  the  Defendants,  in- 
aisted,  that  the  Rents  and  Profits  of  the  Estate  fonned 
part  of  the  Capital  of  the  Trust  Estate,  to  be  invested 
together  with  the  clear  residue  or  surplus  of  the 
Monies  to  arise  from  the  sale  of  the  Estates,  and  that  the 
Plaintiff  was  entitled  only  to  the  Dividends  or  Interest 
of  the  Money;  and  they  cited  Stewart  v.  Bruyere(b). 

The  Vice-Chancellor  : — 
This  Testatrix  has  directed  her  Trustees  to  sell  the 
Estate  in  question,  with  all  convenient  speed  after  the 
death  of  Lady  Pocock,  and  out  of  the  Monies  to  arise 
from  the  Sale,  she  gives  certain  Legacies,  with  Interest 
from  Lady  PococX:'s  death,  and  the  residue  of  the  Monies 
she  directs  to  be  invested  for  the  benefit  of  the  Plaintiff 
for  his  life,  with  Remainder  to  his  Children.  The  Sale 
having  been  delayed  by  the  Trustees,  the  question  is. 
At  what  time  is  the  Life  Interest  of  the  Plaintiff  to  com- 
mence? PrirndfacUf  a  Court  of  Equity  considers  that 
to  have  been  done  which  ought  to  have  been  done ;  and 
a  direction  to  sell  a  real  Estate  with  all  convenient  speed 
after  Lady  Pocock^s  death,  is  primd  facie  a  direction  for 
an  immediate  Sale.  Here  the  circumstances  are  evi- 
dence that  such  was  the  actual  intention.  This  Testatrix 
had  not  in  her  contemplation  that  intermediate  Rents 
could  arise.  She  has  directed  Interest,  from  Lady 
PqcocVs  death,  on  the  Legacies,  to  be  paid,  not  out  of 
the  Rents,  but  out  of  the  Trust-Monies;  and  it  ip  a 
reasonable  inference,  that  as  those  who  take  interests 
for  life  in  part  of  the  produce  of  the  Sale,  take  ex- 
pressly from  the  death  of  Lady  Pocock^  so  the  TestMrix, 
intended  that  the  Plaintiff,  who  takes  for  life  the  residue 
of  the  produce  of  the  Sale,  should  take  equally  from 
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Lady  PqcocI^b  death«  My  Opinion,  therefore,  is,  tkat 
the  Defeodant  is  entitkd  to  the  Sufplitp  Rents  atid 
Profits  from  the  death  of  Lady  Paeockj  after  keeping 
dowD  thd  Interest  of  the  Legacies. 

If  it  could  have  been  considered  in  this  Case,  that, 
the  Testatrix  died  intestate  as  to  the  interim  Rents  and 
Profits  before  Sale,  then  the  Plaintifi"  would  have  equally 
taken  them  as  Heir  at  Law. 


The  Decree  was  for  an  Account  of  the  Rents  and 
Profits  of  the  real  Estate  of  Jane  Joye,  the  Testatrix, 
accrued  since  the  death  of  Dame  Anne  Pocock^by  die 
Defendants  Jervoise,  Berkley  and  Burley^  and  erf*  the 
Sums  psdd  by  them  out  of  the  same  for  Interest  of  the 
several  Sums  diifeeted  by  the  Witt  lo  be  paid  out  of  the 
Monies  to  arise  by  Sale  of  the  Estates,,  and  to  '^  pay 
to  the  Plaintiff  the  dear  Surplus  of  the  saidi  Rents  and 
Profits,  after  such  deduction  as  aforesaid;  and  it  is 
ordered,  that  all  Parties  be  paid  their  CobIb  of  Ais  Suit, 
to  be  taxed  by  the  Matter,  out  of  tl^  Testatrix's  Estate; 
and  any  pf  the  Pasties  are  to  be  at  liberty  to  apply  to 
this  Court,  as  there  shall  be  occakrion.'' 


Febraaiy.  PRATT  v.  HOLEBROOK. 

Where,  after    XhE  pr^s^t  Motion  was  to  dismiss^fbr  want  of  Prose- 
Isnte  joined,        cution,  uponthe  ground  of  hnproper  dthj.  The  Pteintiff a 
.   »£ff  >^  Counsel  objected,  that  a  Bilt  was  never  dismissed  for 

necessarvyon       ^^'^'^^  ^^  Prosecution  after  Issue  joined,  because  the 
Order  was  made,  Defeudluit  could  proceed, 
.on  a  Motkm  h/ 

the  Defendant,  that  the  Plaintiff  should  amend  mthm  a  fortnight,  or  that 
his  BUI  should  be  dismissed. 


CASES   ISr  CHANCERY. 

The  VteeXhoHeellar  observed,  that  the  Defendant 
conld  not  proceed  here,  for  that  the  only  proceeding  was 
by  amendment  of  the  Bill,  which  must  be  the  act  of 
the  Plaintiff;  and  made  an  Order,  that  he  should 
amend  within  a  fortnight,  or  that  his  Bill  should  be 
dismissed,  stating,  that  the  indulgence  afforded  to  the 
Plaintiff  by  the  opportunity  of  amending  his  Bill,  was 
not  to  lead  to  indefinite  delay. 
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EDMUNDS  V.  ACLAND. 

The  Plaintiff  filed  His  Bill  to  carry  into  effect  the 
Trusts  of  a  Deed,  and  obtained  a  Decree.  The  first 
Trust  of  the  Deed,  was  to  indemnify  a  Surety  against 
the  Debts  of  the  Grantor,  and  the-  Plaintiff  claimed 
an  Interest  in  the  Surplus.  The  Decree  directed  an  Ac* 
count  of  die  Debts  for  which  the  Surety  was  liable,  and 
certain  Persons  clliiiiied  before  the  Master,  and  were 
found  by  him  to  be  such  Creditors.  One  of  those 
Persons  now  moved  the  Court,  to  be  at  liberty  to  pro- 
secute the  Suit,  on  the  ground  of  delay  in  the  Plaintiff. 
The  Plaintiff's  Counsel  objected,  that  the  Party  making 
tile  apptidation,  was  interested  only  in  the  first  part  of 
Ae  Diecree. 


istbFsliniary. 

A  Creditor 
earning  in  umkr 
a  Decree,  per* 
ntifted  to  prose- 
cute the  same  on 
account  o/delatfj^ 
though  only  tfi- 
terested  in  tht 
first  part  of  the 
Decree,  and  not^ 
iftthe  whole  of 
ityOsthePlam' 
tiftoas. 


The  Vl4EB-CHANCELlkOR  : — 

This  Cvsditor  having  come  in  under. this  Decree,  is 
not  now  St  liberty  to  institute  a  new  Suit,  and  he*  will 
be  without  remedy,  unless  Ais  application  be  granted. 
When  this  Creditor  has  so  far  proceeded  in  the  Suit, 
that  the  Creditors  are  paid^  any  Person  interested  in 
tke  {avflier  prosecation  of  the  Suit  may  apply. 
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iSso. 


"  RANKING  and  another  v.  BARNARD  and  othew. 

11  &  21  Feb. 

Leg(^  of  OARAH  GRACE,  who  died  in  August  1815,  be^ 
1,000/.  toWifi  q^eathed  to  her  Daughter  K.  F.  Anskjf,  the  Wife  of 
t\t'kMt^  JoAn-dnsfey,  1,000/.  Barnard  and  Eam$haw,  tho  Ex- 
tothe  Testatrix.  ^^^^^  of  Sarah  Grace  (two  of  the  Defendants)  proved 
J.  A.  becomes  ^^^  Will.  On  the  2d  March  1816,  before  the  Legacy 
Bankrupt y  and  was  paid,  John  Ansley  became  a  Bankrupt,  and  the 
his  Wife  after-  Plaintiffs  were  chosen  Assignees.  On  the  isth  Sep- 
wardsdies,  xxnth-  tember  1817,  before  the  Legacy  was  paid,  K.  F.  Anshy 
.  '^  died,  leaving  several  Children  (four  of  the  Defendants), 

claim  in  respect  ^^^  having,  in  pursuance  of  a  Power  for  that  purpose 
of  this  Legacy,  over  other  Money  given  to  her  by  the  Will  of  her  Mother, 
The  Assignees  of  made  her  Will,  appointed  Bergamin  Amley  and  E.  R. 
J.  A.  claim  the  Comyn  (two  other  of  the  Defendants),  her  Executors, 
k^^hv  ^  whom  she  bequeathed  6,000  /.  given  tp  her  by  her 

fthTt  trix    ^^^^^  Sarah  Grace,  upon  certain  Trusts,  in  favour  of 
are  entitled  to      her  Husband  and  Children.    The  Plaintiffs,  under  these 
retain  the  Legacy  circumstances,  filed  their  Bill  for  the  payment  to  them, 
m  part  discharge  as  Assignees  of  John  Amley,  of  this  Legacy. 
of  the  Debt  dme 

to  the  Testatrix.  j^^^^^  ^^  Earmhaw,  by  their  Answer,  stated,  that 
previously  to  and  at  the  time  of  issuing  the  Commission 
against  John  Amley,  he  was  indebted  to  the  Testatrix, 
Sarah  Grace,  in  the  Sum  of  27,000  /.  and  that  as  John 
Amley  was  entitled,  in  right  of  his  Wife,  to  the  Leigacy 
of  1,000/.  they  were  authorized  to  set-off  the  same, 
so  far  as  it  would  extend,  or  to  retain  the  Legacy 
of  1,000/. 

Benjamn  Amley  and  £•  R.  Comyn,  and  the  Infants 


CA&Ear  IN  CHANCERY. 

also,  by  their  Answer  submitted^  that  under  the  cir- 
cumstances, the  Eitecutors  of  Sarah  Grace  ought  to 
retain  the  Legacy  of  i^ooo  /.  claimed  by  the  Bill  in  part 
discharge  of  the  Debt  due  to  them,  as  such  Executors, 
from  the  Estate  of  John  Ansley. 

Mr.  Pepys,  and  Mr.  Barber,  for  the  PlaintiiFs,  con- 
tended, that  as  the  Husband  was  entitled  to  this  Legacy 
in  right  of  his  Wife,  his  Assignees  were  invested 
with  his  rights,  and  that  it  was  not  a  Case  in  which 
the  Exeoutors  were  authorized  to  retain.  They  cited 
WMtaker  v.  Rush  (a). 

Mr.  Hart,  Mr.  Bell,  and  Mr.  Glyn,  for  the  Defend- 
ants, relied  principally  on  Jeffs  v.  Wood  (6)  ;  in  which, 
Assignees  of  a  Bankrupt,  to  whom  a  Legacy  had  been 
left,  filed  a  Bill  for  the  same,  and  the  Bankrupt  being 
indebted  to  the  Testator,  and  also  to  the  Executor  on 
his  individual  account,  it  was  held,  that  the  Assignees 
were  only  entitled  to  so  much  of  the  Legacy  as  re- 
mained after  deducting  what  was  due  to  the  Testator, 
and  to  the  Executor.  They  cited  abo  Ex  parte  Rsh  (c), 
and  Ex  parte  Blagdan  (d),  from  which  Cases  they  con- 
cluded, that  the  Executors  might  retain  this  Legacy  in 
part  discharge  of  ^e  Debt  due  from  the  Bankrupt  to 
the  Testatrix. 

The  Vice-Chancbllor: — 
My  present  impression  is,  that  this  .Legacy  might  have 
been  retained  by  the  Executors,  if  there  had  been  no 
Bankruptcy,  and  that  the  Assignees  can  only  stand  in 
the  situation  of  the  Bankrupt ;  but  I  will  look  into 
the  Cases. 
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(a)  Ambl.  407. 
(*)  2  P.  Wmi,  128. 
Vol.  V. 


(c)  MS. 

(d)  2  Rose,  249. 


34 


l820. 


Rankiko 

and  another 

V. 

Barnard 
and  others. 


CASES   IN  CHANCERY. 

On  the  2 1st  February,  the  Vtce-ChafieeUor  gate 
Judgment. — 

The  view  I  took  of  thia  point,  is  confirmed  on  look- 
ing into  the  Cases.  In  Jeffs  y.  Wood  (e),  the  Judgment 
of  Sir  J.  Jeh/ll,  is  in  strict  cotiformity  with  the  Opinion 
I  before  expressed.  A  Legacy  to  the  Wife  i^  at  Law 
a  Legacy  to  the  Husband ;  but  in  Equity,  it  is  subject  to 
a  claim  of  the  Wife  for  a  provision  out  of  it>  for  herself 
and  Children.  This  Lady  has  died  without  asserting 
such  a  Claim;  and  the  Legacy  being  discharged  of  her 
equity,  would  have  become  the  absolute  Property  of 
the  Husband,  if  there  had  been  no  Bankruptcy.  It  is 
clear,  that  as  i^ainst  the  Husband,  the  Executors  of 
the  Testatrix  would  have  had  a  right  to  8a;tisfy  the 
Legacy,  by  writing  c^  so  much  of  the  Debt  due  from 
the  Husband  to  the  Estate  of  the  Testatrix,  and  they 
must  have  the  same  right  against  the  Assignees  of  the 
Husband. 


The  Bill,  therefore,  must  be  dismissed,  but  without 
Costs.  The  Plaintiffs  will  retain  their  Costs  out  of  the 
Bankrupt's  Estate. 

(c)  «  P.Wms.  laS. 


MEADOWS  V.  TANNER. 

1  HIS  was  a  BiU  for  a  specific  Performance,  t^ainst  a 
Vendee  of  a  Flreehold  and  a  Copyhold  Estate,  for  the 
Sum  of  1,590  2.  which  Estates  were  put  up  to  Sale  by 

it  VMS  stated,  tkey  toere  to  be  Sold  "  joithout  Reseroe." 

The  Vendors  employed  a  Pufer,  who  actualfy  bid  at  the  Sale.    Heldj  that 

a  BUI  for  a  specific  Performance  would  not  lie  against  the  Purchaser  at  such 

Sale. 


sist  February. 

Estates  were 
put  up  to  Sale, 
and  tn  the  Par- 
ticulars of  Sale 
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Audidn,  the  PatticuliM  of  Sale  statiog^  among  other 
things^  ''  lilat  the  Estates  w^e  to  be  sold  wttiioot 


The  Defendant,  by  his  Answer,  amongst  other  objec- 
tions to  the  Purchase,  stated,  that-  the  Estates  did  not 
correspond  with  the  description  in  the  Particulars  of 
Sale;  and  further^  that  he  had  been  informed  and 
beheved,  that  at  the  Sale,  several  Persons  were  em- 
ployed by  the  Plai^ti^,  or  the  Auctioneer  on  their 
behalf,  to  bid  for  die  said  Premises,  for  the  purpose  of 
prerenting  the  same  bein^  sold  without  reserve,  and 
enhancing  the  Price  thereof;  and  that*  such  Persons, 
or  some  of  them,  actually  bid  for  the  same,  without  any 
intention  of  buying  for  themselves,  but  merely  with  a 
view  to  raise  the  Biddings  of  Defendant,  who,  as  he 
believed,  was  the  only  real  Bidder  at  the  Sale. 

The  Defendant  ako  entered  into  Evidence,  to  show, 
that  the  Estates  did  not  in  many  essential  particulars 
correspond  with  the  Particulars  of  Sale ;  aod  the  Auc- 
tioneer in  his  Deposition  stated,  '^  that  he  did  not  em- 
ploy any  Person  to  bid  for  the  said  Messuage  and 
Premises  at  the  Sale  thereof;  but  that  the  Plaintifis 
employed  a  Person  of  the  name  of  Heaver  to  bid  for 
the  said  Messuage  and  Tenement  at  the  said  Sale,  and 
that  at  such  Sale  Heaver  and  several  other  Persons 
bid,  and  that  Heaver  bid  on  behalf  of  the  Plaintiffs, 
without  any  intention  of  becoming  a  Purchaser,  unlesa 
for  the  Person  by  whom  he  was  employed ;  but  whether 
such  Bidding  by  Heaver  advanced  the  Price  of  the 
Estates  upon  the  last  actual  Bidding  for  the  same,  before 
any  subsequent  Bidding  had  been  made,  or  whether  he 
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j^,^^  did  or  not  in  the  coarse  of  the  Sale  declare  a  Bidding  for 

'» '  the  said  Messuage  and  Premises  when  no  Biddii^  was 

Mkj.dows  made,  the  Deponent  could  not  at  that  distance  of  time 

^-  recollect.*' 


Taitnar. 


Mr.  Bell,  and  Mr.  Brewer,  for  the  Plaintiffs  r — 
If  there  was  any  difference  between  the  actual  state 
of  the  Premises  and  the  description  of  them  in  the  Par- 
ticulars of  Sale,  such  difference  was  obvious  and  visible, 
and  such  as  the  Purchaser  was  enabled  to  judge  of 
himself,  and  of  which  he  was  or  might  haVe  been  fully 
acquainted  before  he  determined  to  purchase : — ^there 
was  no  latent  defect  The  objection  as  to  emjJoying  a 
Bidder  at  the  Sale,  will  not  hold.  The  words  ''  without 
reserve,"  in  the  Particulars  of  Sale,  meant  only,  that  it 
would  be  peremptorily  sold,  and  not  that  the  usual  pre- 
caution^ used  at  all  Sales  should  not  be  employed* 
Only  one  Person  was  employed  to  bid  for  the  Premises ; 
he  did  bid ;  but  whether  he  enhanced  the  Price  to  the 
last  Bidder,  is  not  proved.  Suppose  the  Defendant  bid 
1,000/.  and  Heaver  bid  1,100 /•  and  real  Bidders  ad« 
vanced  the  Bidding  to  1,500  /•  and  then  the  Defendant 
bid  1,590  /.  at  which  it  was  knocked  down  to  him,  could 
it  be  said  the  Bidding  of  Heaver  advanced  the  Price  to 
the  Defendant? 

Mr.  Heald,  and  Mr.  5t0aiM^(m,  for  the  Defendant:— 
There  are  many  objections  to  the  completion  of  this 
Purchase ;  but  we  rely  on  the  conclusive  objection,  that 
this  Estate  was  stated  in  the  Particulars  of  Sale,  to  be 
set  up  to  Sale  "  without  reserve,"  and  that  notwith- 
standing that  representation,  the  Plaintiffs  employed  a 
Puffer.    The  meaning  of  those  words  is  not  merely 


Tamnsk. 
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that  it  shall  be  peremptorily  sold,  but  that  Puffers  will         ^^o. 

not  be  employed  at  the  Sale^  In  Bromley  v.  Alt  (a),  the     ^ "* ' 

Lard  Chancellor  says,  "  I  have  no  doubt  that  if  there  Meadqws 
were  none  but  Puffers,  and  a  Person  was  induced  by 
that  method  to  give  more  than  the  Value,  neither  Courts 
of  Law,  nor  Equity,  would  support  it/'  In  ConnoUy  v. 
Parwns,  cited  in  a  note  to  Braml^  v.  Alt  (i),  the  Par- 
ticulars of  Sale  did  not  contain  the  words  '^  without 
reserve;''  nor  was  that  the  case  in  Smith  v.  Clarke  {c). 
In  the  present  Case  it  is  proved,  that  Heaver  bid  at  the 
Sale  at  the  instance  of  the  Plaintifis,  and  that  he  did 
not  bid  for  himself.  He  was  a  resident  near  the  Estate, 
and  a  Purchaser  knowing  that,  might  be  induced  to 
offer  more.  It  was  a  contrivance  to  enhance  the 
Biddings.  The  Defendant,  in  his  Answer,  states  his 
belief,  that  there  were  no  real  Bidders  at  the  Sale 
except  himself. 

The  Vic£4I!hancellor  : — 
The  plain  meaning  of  the  words  "  without  reserve/*  in 
a  Particular  of  Sale,  is,  that  no  Person  will  be  employed 
to  bid  on  behalf  of  the  Vendor,  for  the  purpose  of  keep- 
ing up  the  Price.  Here  a  Person  has  been  employed 
on  behalf  of  the  Vendor  to  keep  up  the  Price,  and  the 
Vendor  can  have  no  claim  to  the  aid  of  a  Court  of 
Equity  to  enforce  a  Contract  against  the  Defendant 
into  which  he  may  have  been  drawn  by  the  Vendor's 
want  of  faith. 

BQl  dismissed,  with  Costs, 
(a)  3  Vefc  364.         (^)  3  Ves.  625.  (0  19  Ves.  477- 
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1820. 

A ^ f 

3  2d  February. 

The  nomination 
bjfa  WiUofthe 
Testator's  Wife 
as  Executrix 
"  thereby  be- 
queathing  to  her 
all  the  Property 
of  xohatever 
description  or 
sort  that  I  may 
die  possessed  of, 
^r  held  to  pass 
a  Copyhold  Es- 
tate belonging  to 
the  Testator^ 
which  he  had 
surrendered  to 
the  use  of  his 
WiU. 


NOEL  w.  HOY. 

On  a  Bill  for  a  specific  Perforaiaiice,  the  question 
was,  Whether  a  Copyhold  Estate  belonging  to  Nathaniel 
Middlet^f  which  had  been  surrendered  to  llie  ode  of 
his  Will,  passed  by  the  same,  or  descended  to  his  ovsr  • 
tomary  Heir  ?  The  Bequest  was  as  follows :  **  In  respect 
of  worldly  afiairs,  I  cannot  better  manifest  my  love  and 
attachment  to  my  Family,  than  in  nominating  (which  I 
hereby  do)  my  dearly  beloved  and  most  amiable  Wifia, 
Anne  Frances  Middktanj  the  sole  Executrix  of  this  my 
WiU,  thereby  bequeathing  to  her  aU  the  Property  of 
whatever  description  or  sort  that  I  may  die  possessed 
of,  to  be  by  her  appropriated  in  any  manner  she  may 
think  proper,  for  the  maintenance  of  herself  and  such  of 
my  Children^  whether  natural  or  legitimate,  as  may  be 
left  without  provision ;  for  such  of  my  Family  as  have 
happily  settled  in  life,  and  are  placed,  if  not  in  affluence 
at  least  above  want,  I  know  will  pardon  my  excluding 
them  from  a  participation  in  those  scanty  means, 
which  it  is  my  misfortune  to  leave  for  the  subsistence 
of  those  who  are  left  without  any  provision  for  subsist- 
ence.'* 

The  Will  was  without  Date,  Signature  or  Witnesses, 
but  had  been  duly  proved  in  the  Ecclesiastical  Court. 


IM^r.  Wetherellj  Mr.  Wingfield,^  and  Mr^  P^^,  con- 
tended, the  Copyhold  Estate  did  not  pass  by  the  Will, 
and  that  the  words  of  the  Will  applied  only  to  the  Tes- 
tator's personal  Estate— to  such  FVoperty  as  ordinarily 


Hot. 
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passes   to  an  Executrix.    The  words  '^  thereby  be-         is^o. 
queathing/'  &c.  do  not  apply  to  the  antecedent  word     '^        ^^""^ 
'«  Wffl/'  but  to  the  nomination  of  the  Plaintiff's  Wife         NoiL 
as  Executrix,  and  to  the  Property  which,  as  Executrix,  ^' 

she  would  take.  If  any  thing  more  had  been  intended, 
the  Testator  would  have  used  the  word  '^  hereby  be- 
queathing," &c.  instead  of  *'  thereby,"  See.  The  Pro- 
perty bequeathed  is  directed  to  be  appropriated,  8cc.  by 
the  Executrix, — ^words  not  usually  applied  to  Copyhold 
Properly,  which  it  would  be  necessary  to  sell  before 
the  Produce  could  be  appropriated.  The  Testator  uses 
the  words  ''  Property  of  whatsoever  description  I  may 
die  possessed  of."  Possessed,  applies  only  to  personal 
Property.  If  there  be  any  doubt  upon  the  Will,  the 
Heir  must  have  the  benefit  of  that  doubt.  He  is  en- 
titled to  whatever  is  not  clearly  given  from  him. 

Mr.  Bell,  and  Mr.  Sugde^,  contra,  were  stopped 

The  Vicb-Chancellob: — 
If  this  Testator  considered  that  the  appointment  of 
his  Wife  as  Executrix,  would  amount  to  a  gift  of  all 
his  Property  of  every  description^  he  was  certainly 
mistaken.  But  his  intention,  that  by  virtue  of  that 
Instrument  she  should  take  all  his  Property  of  what- 
ever description^  is  beyond  all  doubt,  and  the  Wife  will 
therefore  take,  by  force,  of  the  intention,  the  Copyhold 
Estate  in  question,  whicli  will  pass  by  an  Instrument 
unattested.  The  criticism  upon  die  words  ''  possessed'' 
and  *'  appropriated/'  is  too  nic« ;  a  Testator  is  not  to 
be  confitied  to  the  technical  sense  of  the  words  which 
he  uses. 
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1830. 


BUTLER  and  another  v.  BORTON  and  others. 


«6th  February.  WiLLIAM  MARSHALL  devised  certain  Estates 
. .  ^^  a^to  ®^  which  he  was  seised  in  Fee,  to  the  Plaintiffs,  their 
Trustees  certain  H^irs  and  Assigns,  upon  Trust,  out  of  the  Rents,  Issues 
Real  Estates,  in  stnd  Profits,  to  pay  certain  Annuities,  and  subject  there- 
trustjtoM.forkis  to,  in  Trust  for  the  Testator's  Son,  Thomas  Marshall,  for 
Hfe^witkRemain'  yfg^  with  Remainder  to  his  Children  as  Tenants  in  com- 
ders  over,  and  his  ^^^  j^^  j^jj^  ^j^  q^^^^  Remainders  in  Tail,  &c.  and 
in  default  of  Issue,  Remainder  over  to  the  Testator^s 
Brother,  Thomas  Marshall,  for  life,  with  Remainder  to 
his  youngest  Son  for  life,  with  Remainder  to  his  Chil- 
dren as  Tenants  in  common  in  Tail,  with  Cross  Re^ 
mainders,  with  Remainder  to  the  Testator's  Sister, 
Mary  Borton,  for  life,  with  Remainder  to  her  Children 
as  Tenants  in  common  in  Tail,  with  Cross  Remainders, 
with  Remainder  to  the  Testator's  right  Heirs;  and 
after  giving  several  pecuniary  and  specific  Legacies, 
from  time  tottme,  he  bequeathed  all  his  personal  Estate  to  the  Plaintiffs, 
be  used  for  the  upon  Trust,  to  lay  out  the  same  in  the  Funds,  8cc. 
and  pay  the  Dividends  to  the  Testator's  Son,  Thomas 
Marshall,  for  life,  and  after  his  death  to  stand  possessed 
the  Funds  for  his  Children  at  twenty-one ;  but  if  he 
should  have  no  Children,  in  Trust  for  the  Testator's 
Sister,  Mary  Borton,  for  life,  and  after  her  decease  to 


personal  Estate, 
intrust,  toB, 
for  Life,  and  to 
her  Children 
after  her  death  ; 
and  directed 
''that the  Tim- 
ber or  Wood 
which  should  be 
upon  his  real 
Estates  should, 


repairing  the 
Houses  there- 
upon, or  other- 
xoise  for  the 
benefit  and  ad^ 
'  "cantage  of  his 


Estate;  or  that 

the  same  should  be  sold,  and  the  Money  arising  from  the  Sale  thereof  should 
be  applied  in  the  same  «uiy  as  his  Personal  Estate  was  directed  to  be 
appUed."  Held,  that  the  Devise  to  M.  carried  the  Underwood;  and  that  the 
Trustees,  leadng  sufficient  Timber  on  the  Estate  for  Repairs,  might  cut 
down  such  Timber  as  was  ft  to  be  felled,  or  in  a  decaying  condition,  but  not 
the  Underwood. 
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vtand  possessed  of  the  Stocks,  Funds,  &c.  for  her 
CbiUren,  with  a  Gift  over  if  she  had  no  Children ;  and 
the  Testator  directed  that  the  Timber  or  Wood  which 
should  be  upon  his  real  Estates,  or  any  of  them,  should 
from  time  to  time  be  made  use  of  for  repairing  the 
Houses  thereupon,  or  otherwise  for  the  benefit  and  ad- 
vantage of  his  Estate,  or  that  the  same  should  be  sold, 
and  the  Money  arising  from  the  Sale  thereof,  should  be 
i^pUed  in  the  same  way  as  his  personal  Estate  was 
directed  to  be  applied. 


4» 

1830. 

' ^    ■■■» 

BVTLEa 

and  another 

BORTOK 

and  otheiB. 


Thomas  Marshall,  the  Son  of  the  Testator,  died  in  his 
life-time  without  issue ;  Mary  Bortan,  the  Testator's 
Sister,  and  her  Husband,  Jonas  Barton,  died  also  in  his 
life-time,  leaving  nine  Children,  who  survived  the  Tes- 
tator and  attained  twenty-one ;  Thomas  Marshall,  the 
Testator's  Brother,  and  Heir  at  Law,  and  his  Son, 
Thomas  Marshall  the  younger,  survived  the  Testator. 

Thomas  Marshall  the  elder  was  let  into  Possession  of 
the  Estates;  he  died  leaving  his  Son,  William  Marshall^ 
his  Heir  at  Law,  and  also  the  said  Thomas  Marshall, 
who  entered  into  Possession  of  the  Estates,  and  has 
Issue  eight  Children. 


The  Plaintiils,  shortly  after  the  death  of  the  Testator, 
caused  the  Timber  then  growing  upon  the  Ei^tates, 
.which  was  fit  to  be  felled,  to  be  out  down  and  sold, 
and  distributed  the  Monies  arising  by  the  Sale  amongst 
the  Children  of  illaiy  Barton,  the  Testator's  Sister,  and 
they  claimed  to  be  entitled  to  all  the  Timber  and  Un- 
derwood upon  the  Estates  of  the  Testator,  which  had 
become  fit  to  be  felled  since  his  death,  and  that  the 
same  ought  to  be  sold  for  their  benefit.    On  the  other 
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hand,  Thomas  Mafnhall  the  younger,  and  hi9  Children, 
inuBted  that  the  Children  of  Mary  ^Barton  were  only 
entided  to  BOoh  Timber  as  the  Plaintiffii  had  cot  down, 
and  to  the  Monies  arising  by  the  Sale  of  the  same. — 
Under  these  circumstances,  the  Plaintifis  filed  the  pre- 
sent Bill,  to  ascertain  the  Rights  of  the  Parties. 

One  of  the  Defendants,  a  Child  oiMary  BortM,inM 
out  of  the  Jurisdiction,  but  that  was  not  proTed.  The 
Vke'Chancelhr  said,  that  as  he  was  interested  with  ihh 
other  Defendants  in  the  Account,  an  Account  might  be 
directed  during  his  absence,  and  that  the  deficiency  of 
proof  that  he  was  out  of  the  Jurisdiction,  might  be  sup- 
plied by  allowing  an  Interrogatory  to  be  exhibited  for 
that  purpose ;  and  as  the  Parties  were  desirous  of  having 
the  points  in  the  Cause  now  discussed,  the  point  might 
now  be  argued. 

Mr.  Blake,  and  Mr.  Lynch,  for  the  Plaintiffs,  the 
Trusteesi  submitted  the  question  to  the  Court. 


Mr.  Bell,  and  Mr.  Sugden,  for  the  Children  of  Mrs. 
Barton:-^ 
The  Debts  and  Legacies  are  paid,  and  the  only  ques* 
tion  is,  as  to  the  Timber  and  Wood  directed  to  be  sold. 
In  the  direction  as  to  the  Timber  and  Wood,  the 
Testator  does  not  consider  merely  the  Repairs  of  the 
Houses  on  the  Estates,  but  other  purposes  also,  Ae 
Produce  being  to  be  applied  in  the  same  way  as  his  pef- 
setfal  Estates,  tiz.  for  tibe  benefit  of  Mn.  B<nion  and  her 
Children.  ThewordSr  "Timber  and  Wood,"  are  srf- 
ficienUy  large  to  pass  the  Underwood.  The.Uoder^ 
wood  is  so  mixed  with  the  iWber  which  is  proper  to 
be  cut,   that  the  Timber  cannot  be  cut  wifliout  tlK 
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Underwood ;  and  the  Testator  must  have  intended  it  to 
be  cat  together,  and  the  Produce  applied  for  the  purposes 
of  the  Will.  If  the  TVostees  are  held  not  entitled  to 
cut  the  Underwood/  it  would  lead  to  ^eat  dispute^  as 
the  Timber  cannot  be  cut  without  cutting  the  Under- 
wood. They  mentioned  Knight  v.  Dupleuis  (a),  and 
Burgess  y.  Lamb  (6). 

Mr.  Heald,  and  Mr.  Boteler,  for  Thosnas  Marshall 
the  youngOT,  and  his  Children,  were  stopped  by 

The  Vice-Chancellok: — 
The  Devise  of  this  Estate  to  Thomas  Marshall  for  life, 
carried  with  it  an  immediate  right  to  the  Underwood, 
though  not  to  other  Wood.  When  the  Devisor  after- 
wards directs  the  Timber  or  Wood  upon  his  Estates, 
to  be  used  for  repairing  Houses,  or  otherwise  for  the 
benefit  of  his  Estate,  or  that  the  same  should  be  sold, 
he  must  be  understood  to  mean  the  Timber  or  Wood 
to  which  the  Tenant  for  life  would  not  be  entitled, 
and  not  the  Underwood  which  was  not  capable  of 
being  applied  to  the  repcdr  of  Houses.-«Declare,  there- 
fore, that  the  Trustees  are  not  entitled  to  cut  Un- 
derwood, '  but  that  leaving  sufEcient  Timber  upon 
the  Estate  for  Repairs,  they  are  entitled  to  cut  other 
Timber  of  proper  growth,  and  not  standing  for  shelter 

or  ornament. 

^      ^       » 

Note. — ^The  Opinion  of  Lord  Chancellor  Manners, 
and  of  Lord  Chief  Blsuron  Bkhards,  when  at  the  Bar, 
and  also  of  die  Ikte  %  Samud  Itomdfy,  were  talen 
before  the  Case  came  into  Court;  and  llteir  Opinions 
were  to  the  same  effect  as  that  expressed  by  the  Vke- 
Chancellor. 

(a)  a  Yes.  363.  (fi)  16  Ves.  179. 
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i8flo. 


39th  Februaiy, 

Tnuieebecommg 
a  Batikrupt^  a 
^  KoDetoerafpokU- 
edj  thougktke 

aft€rhthad 


LANGLEY  v.  HAWK. 

Mr.  HEALD  moved  for  a  Receiver^  and  that  the 
Defendant,  an  Executor  and  l^rastee,  who  had  become 
Bankrupt,  might  pay  into  Coiyrt  a  Sum  of  Money 
acknowledged  to  be  in  his  hands. 

Mn  Rose,  centra^  stated;  that  Proceedings  had  been 
taken  to  supersede  the  Commission,  which  would  pro- 
bably be  superseded,  and  that  the  Defendant  had  more 
than  sufficient  for  the  payment  of  his  Debts ;  and  that 
the  Testator  knew  a  Commission  was  issued  against  the 
Defendant. 


Mr.  Heald,  in  reply : — 
The  Will  was  made  before  the  Cominission  issued. 


The  Vick-Chancellor  : — 
The  question  simply  is.  Whether  it  is  fit  the  Court 
ishould  now  interfere  for  tiie  protection  of  this  Property  ? 
Its  interference  can  prejudice  no  right.  I  must  consider 
Bankruptcy,  notwithstanding  the  Petition  to  supersede, 
as  Eiidence  of  Insolvency ;  and  froiti  the  Will  being  made 
long  before  die  Commission,  though  not  altered  after-- 
waids,  I  cannot  satisfactorily  infer,  that  this  Testator 
had  a  deliberate  intention  to  entrust  the  management 
of  his' Estate  to  an  insolvent  Executor.  I  think  it  fit 
that  a  Receiver  should  be  appointed. 
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NICKOLSON  V.  KNOWLES  and  others.  ^  >»»» 


The  Plaintiff  was  employed  as  Broker  to  make  ik-     OmuBia^fln^ 
snranee  of  a  Slup  for  one  Gilpin.    Gilpin  became  a  terjdeader^  hOd^ 
Bankrapt,  and  his  Assignees  employed  the  Plaindff  to  thai  an  JgaU  to 
reoeive,  as  their  Agent,  a  Smn  due  from  tbe.Underwriters  ^^^  particu^ 
for  Salvage.    Afterwards,  the  Defendant,  Kmwle$y  gave  ^^^^'^^ 
Notice  to  the  Plaintiff  that  he  was  a  secret  Partner  with  ^^^^  ^^^  ^^  ^ 
aipiny  and  required  him  not  to  pay  the  Safarage  to  PritK^»l^  nctf. 
Gt^m's  Assignees.    Hie  Plaintiff  filed  the  present  KU,  vfU&ttaiidifig  tic. 
as  a  Bill  of  Interpleader,  against  the  Assignees  of  Claim  of  tUrd 
Gilpin  and  Knawks.  Persons. 

Upon  a  Motion  for  an  Injunction,  the  Viee^Chancellar 
held,  tiiat  this  was  not  a  proper  Bill  of  Interpleader. 
That  the  Plaintiff  was  an  Agent  authorized  by  liie 
Assignees  to  demand  and  receive  the  Money  for  them ; 
and  having  in  that  character  demanded  and  received  if, 
was  bound  to  pay  it  to  them,  notwithstanding  the  Claims  •  . 

of  a  third  person,  lliat  a  mere  Agent  to  receive  for  the 
use  of  another  could  not,  by  Notice,  be  converted  into 
an  implied  Trustee.  That  his  Possessioa,  was  the  Pos- 
session of  his  Principal* 
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i8dO. 


BAILEY  V.  VINCENT  and  others. 


sdMarcb. 

BiUJUed 
agairut  Bank" 
rwpts  and  their 
Asiigneeiy  ques* 
turning  the  valP' 
dOyoftheCkm- 
sn»«to»,  and 
praying  an  Ac- 
county  or  if  the  » 
Cwnmsnm'OHu 
l^alf  for  leave  . 
to  prove  what 
should  appear  to 
be  due  under  the 
Bankrvptcy. 

On  a  general 
Demurrer  by  the 
Bankrv^for 
want  of  Equity^ 
the  same  was  al- 
lowed i  the  pro- 
per mode  of. 
questioning  the 
validity  of  aCom- 
mission  being  by 
Petition. 


1  HIS  was  a  Bill  filed  against  Vincent,  Fofmer,  Barnes 
and  Hancock,  Bankers,  and  against  dieir  Assignees,  and 
one  George  Vincent,  for  an  Account,  stating,  that  the 
Commission  had  been  improperly  issued,  there  being  no 
act  of  Bankruptcy  or  petitioning  Creditors  Debt,  and 
that  the  Coounission  and  act  of  Bankruptcy  were  con- 
certed ;  and  also  stating  the  particulars  of  such  concert, 
and  that  the  Assignees  had  filed  a  Bill  against  the  Plain- 
tifi*,  charging  him  to  be  a  Debtor  to  the  Bankrupts 
Estate,  whereas  he  was  a  Creditor. 

The  Prayer  of  the  BiU  was,  for  an  Account  against 
the  Firm  of  Vincent,  Faftner  Sf  Co. ;  or  if  it  should  appear 
there  was  a  valid  Commission  against  them,  that  the 
Plaintiff  might  be  ait  liberty  to  prove  what  should  be 
found  due  to  him. 

The  Defendants,  Vincent,  Fanner  t^  Co.  who  had  been 
declared  Bankrupts,  demurred  generally  to  the  Bill,  for 
want  of  Equity. 

Mr.  Hart,  Mr.  Bell,  Mr.  Heald,  and  Mr.  Fepys,  in 
support  of  the  Bill: — 
The  Bankrupts  are  bound  to  answer  this  Bill.  After 
the  Bankruptcy,  a  Bankrupt  may  be  examined  as  a  Wit- 
ness, because  he  has  no  Interest.  If  an  Action  is  brought 
against  a  Bankrupt,  and  he  pleads  his  Bankruptcy,  the 
Plaintiff  may  reply  that  he  is  not  a  Bankrupt ;  if  he 
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pleads  his  Bankruptcy'  and  Certificate,  the  Plaintiff 
may  reply,  that  the  Certificate  is  Toid. 

If  a  Banknipt  has  not  obtained  his  Certificate,  a 
Creditor  may  proceed  against  him  here»  or  at  Law.  A 
BiB  of  Discovery  may  certainly  be  Aed  i^nst  a  Bank- 
mpt  In  Bai$on  w.  Lowndes  (a),  it  was  held,  that  Bank- 
rupts sued  at  Law  might  file  a  Bill  for  a  Discoyery,  and 
Rdief.    On  appeal^  tfiat  Decision  was  confirmed. 

Mr.  Home,  and  Mr.  Beames,  in  support  of  the 
Demurrer,  were  stopped  by 

The  Vics-Chancbllok  : — 
This  is  a  Bill  filed  by  the  Executor  of  a  deceased 
Partner^  against  his  three  surviving  Partners,  for  an 
Account  and  payment  of  the  Balance  due  to  the  Estate 
of  the  deceased  Partner;  and  a  Commission  of  Bank^ 
rupt  having  issued  against  the  three  surviving  Part* 
ners,  the  Assignees  under  that  Commisaion,  are  joiaed 
as  Parties  Defendants ;  and  it  is  alleged,  thatth^  Comr 
mission  is  concerted  and  void ;  but  bA  alternative  Prayer 
is  introduced^  that  if  the  Coounission  is  supported*  then 
that  the  Plaintiff  may  prove  under  it  for  the  Balance 
due  to  him.  r 

To  this  Bill  the  Bankrupts  have  demurred  generally; 
and  the  question  is.  Whether  a  BiU  is  the  proper  course 
for  the  Plaintiff  to  tiy  the  validity  of  the  Commission? 

This  Plaintiff,  like  any  other  Creditor,  may,  if  he 

pleases,  present  a  Petition  in*  Bankruptoy  to  super- 

sedie  this  Commission,  and  if  he  there'eeftabUshes  his 

case,  the  Con^ssion  will  be  removed,  not  only  Out 

(a)  AntCf  vol.  i.  p.  423. 

Vol.  V.  E 
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V. 
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of  hi^  way,bu^  out  pf  the  way  of  aU  oiker  peraoot  whv 
have  an  interest  in  tb?  Banknipta  Eatate-  I€  iaatead 
of  raising  the  question  by  such  a  Petition,  he  ia  to  be 
permitted  to  proceed  in  this  Bitt,  not  ofily  will  the 
validity  of  the  Cmmiaaion  be  tiied»  at  great  iooceaaedi 
delay  a^d  e^q^eoae,  but  the  de€iaio«»  whatemr  it  n»y  htp 
wiU  affect  oi^y  the  Paitiae  to  tte  SuH-  I  beliere  snob 
aBiUasthisisquiteqewi»Pmrt»e^apAeiMrypiin^^ 
of  conyeni^BC^  beiiig  agaiMt  tt»  I  Wisfc  aUow.  the 
Demurrer. 


7th  March. 

Infant  Tentmt 
in  Tailf  taking 
the  benefit  of  tie 
Jmoheni  Act 
(49  Geo.  III. 
c.  115),  kisEt^ 
taieTaU  does  not 
'  fOit  to  kii  Assign 
neay  because  he 
coMnatbe 
iegaUyincustodjf 
for  Debt. 


QVRTOir  V.  HAWQBTH. 

General  burton m»  Tenant  for  life  in  Equity^ 
with  Remaindertathe  Plaialiff  in  Tail,  wiA  Remaindeiv 
OTen  1^  Pkintiff  dhmng  htsinftincy  took  the  benefit  of 
the  Insolvent  Act,  passed  i»  ite^^a);  afterwards,  when 
of  age^r  be  suffered  a  Recovery,  with  the  concurrence  of 
Ae  Tenant  for  Mfe,  to  the  use  of  General  Aer^on  fbr 
hfe^  with  Remaiadev,  to  the  Plaintiff  in  Fee.  The  De- 
fendant purchased  the  Estate  of  the  Tenant  for  Ufe,  and 
then  contracted  with  the  Plaintiff  foic  his  Remainder  iit 
l*ee« 

A  Bill  was  filed  by  the  Plaintiff  for  a  specie  pevr 
formance  of  the  Contract,  and  the  Title  was  referred  to 
ifa$fer  CangfbeU,  ^o  report^,  a  good/SUe  could  be 
laada.  The  Defendant  excepted  tp  bia  Report,^  acMLthe 
£^ccy^<ma  came  on  now  to  be  heai?^ 


(«)  49  Geo.  lit.  c.  115.  S^.  lections  14&  49- 
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Mr.  SkaimeU,  m  aap|mt  of  the  ExoepCiett^ 

Mr.  Coote,  contra,  cited  Smith  ▼.  Cooke  (a). 

The '  Vic&^ihMeethr  was  sCrofigly  ihelmed  ta  Ofe 
OpimoA,  lluil  SB  Ittftuit  was  Mt  witititt  the  4g«li  SeetiM 
6f  the  Aoly  beea«0e  be  cooM  not  defeat  Irs  Estate  by 
Flue  or  Reeovery/  b«t  decided  m  laTcmr  ef  Ae  Tille, 
mpett  the  gRMsd^  tint  atf  Infait  eould  not  be^  lasel- 
"^eBt  Debtofy  witfaift  the  pve^risiotts  of  the  Aet^  blMnMe 
he  Goold  aot  legally  be  m  custody  knf  Debt. 

ExceptiQiis  overraled. 
(tf)  a  Atk.  d^i. 


5i 


t?>#o. 


e. 
Hawortb. 


BBAUMONT  and  ethers  v.  SEAUMONT  and  otbeis. 

7th  March. 

The  Bin  was  filed  by  *e  Legateee  for  the  pUfmeiH     In  Antwerto 

of  Lsgaeie^  becfaeatfied  to  Aett  \iy  theV^ll  ef^  em  ike  usual  Infer^ 

Beaumont,  and  itjmyetf  ao  admissiao  of  Assets,ror  tfee  rogatoriesin  a 

Qsnal  Accounts  in  the  common  form,  thus :  "  And  that  f  *^  ^^w*  on 

the  said  Defendant*  HSay  eidler  adttii  peie^nat  Assets  tkePartkulan  of 

of  the  said  Testator  in  their  hands  sufficient  for  pay-  personal  Estate, 

mentofhir the saidr Testator's fiiQecal and testaitentar^  andforwkatit 

Expenses,  jnst  Debts,  and  the  Legacies  given  by  his  said  '^f  ^  Schedule 

Win,  or  may  set  forth  afaU  true  and  partieiihr  Account  ^*^^o  the 

of  all  thepetsoMl  Estatceand  Eiiec«s»  which  the  Add  =Z!^^ 

r«  m.  --•.,•  ^    ^  every  particular 

Tsslalwr  was  a*  the  tune  of  his  death  possessedeC  article  ofper^ 

^atilledto^aiid  benefioielly  kitetested  in,  together  wiA  sonal  Estate  was 
tfce  paftieaW  naoMp.  Inndi^  qualities,,  qnastities^  Ml  '^Mtk,  and 

what  it  sold  for, 
was,  on  Exceptions f  held  impertinent ;  it  being  onfy  necessary  to  state  the 
whole  Amount  for  which  it  sold. 
s  a 
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trae  and  utmost  Talae  thereof,  and  of  every  part  there- 
of, and  of  the  fiill  true  and  utmost  value  and  amount 
thereof,  in  the  whole ;  distinguishing  what  parts  thereof, 
and  to  or  for  what  amount  or  value  in  the  whole  hkve 
been  possessed,  got  in,  and  received  by  them^  the  said 
Defendants,  or  either  and  im^cb  of  themi  or  by  their 
or  either  and  which  of  their  order,  or  for  their  or  either 
and  which  of  their  use ;  and  whetiber  any  and  what  pait 
or  parts,  of  the  said  Testator's  personal  Estate  or  Effects 
l^ave  or  or  hath  been  sold  by  them  tfie  said  Defendants' 
or  either  and  which  of  them,  or  by  or  under  their  or 
either  and  which  of  their  Order  or  Authority,  and  when, 
to  whom,  in  what  manner,  or  for  what  sum  or  sums  of 
Money,  and  for  how  much  in  the  whole.''  The  Defend- 
ants, the  Executors,  having  sold  the  Testator's  House- 
hold Furniture  by  Auction,  they  set  forth  in  the  Schedule 
to  their  Answer  a  Copy  of  the  Auctioneer's  Catalogue, 
with  the  description  and  price  of  every  article.  The 
Plctintifis  referred  the  Schedule  for  impertinence ;  but 
the  Master  reported  the  Schedule  not  to  be  imper- 
,  tinent.  The  Pluntiflb  excepted  to  his  Report,  and  the 
Exception  now  came  on  to  be  argued. 


Mr.  Barber,  for  the  Exception. 

Mr.  Cooper,  eontrag  cited  Norw^  v»  Rmoe  (a). 

The  Vicb-Chancellok  :-^ 

This  Bill  contains  only  the  common  Interrogatory, 

and  it  involves,  therefore,  a  general  question  of  some 

importance  in  point  of  Expense.    I  think  it  would  be 

highly  inconvenient,  to  hold  that,  in  answer  to  the  com- 


(«)  1  Meriv.  347. 
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mon  InterrogatorieB,  a  Defendant  is  justified  in  loading 
the  Parties  with  the  Expense  that  attends  the  setting 
forth  all  the  minute  particulars  ^d  prices  in  an  Auc- 
tioneer's Catalogue.  The  Defendant  might  hare  satis- 
fied himself  by  stating,  that  the  Household  Furniture 
was  sold  by  Auction  at  such  a  time  and  place,  and  by 
such  a  Person^  and  produced  such  a  Sum.  If  a  Plain- 
tijffreaUy  desires  to  be  furnished  with  these  minuter  de- 
tails, he  wiH  have  no  difficulty  in  explaining  his  purpose 
by  a  special  Interrogatory. 
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and  others 
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and  others. 


BROWN  V.  BELLARIS. 

A  FATHER,  who  was  a  Trader,  laid  out  a  sum  of 
5,000/.  in  the  purchase  of  Stock,  in  the  names  of  his 
Son,  a  minor,  and  of  a  Trustee  for  him.  The  Father 
afterwards  became  a  Bankrupt;  and  the  question  was. 
Whether  this  Stock  was  within  the  provisions  of  the 
1  Jac.  I,  c.  15.S.5? 

The  Vice-Chanc|Bllob  : — 
Goods  and  Chattels  comprise  Stock.  In  their  legal 
signification,  they  embrace  all  personal  Estate,  although 
the  context  of  a  particular  Instrument  may  give  them 
a  qualified  sense.  The  Case  is  plainly  within  the  mis- 
chief. 


8th  March. 

Stock  pur*    * 
chased  by  a  Fa" 
ther^  aficrtoardi 
a  Bankmptf  in 
ike  Names  of  kis 
SoHf  a  MinoTf 
and  a  Trustee,  is 
wiikin  the  pro- 
visions  of  the 
1  Jac.  L  c.  15 
s.  5. 
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WHATTON  V.  ,TOONE. 

WHATTON  V.  WHATTON. 

1820. 

' ^  WHATTON  V.  BOND. 

10th  March. 

Am  Executor  ^J^Hg  plaintiff  wui  Tenant  in  Tail  in  Remainder  after 
M^^t^hl  **»d«^*  ^  ^^  Defendant,  hit  MoAer,  of  Lands  to 
EtMeof  hii  ^  purchased  with  the  residue  of  his  Graudfitthei^ 
Testator,  wUk  Estate^  His  Father  and  Mother  had,  a  few  years  after 
tkc  assent  of  the  tfie  Grandfather's  death,  instituted  a  Suit,  to  which  the 
Parties  then  m-  Plaintiff,  then  an  Infant,  was  a  Party  Defendant, 
ierestedyXnUnot,  against  the  Executors,  for  an  Account  Of  the  Orand- 
^  aUngth  of  g^j^^^,g  j^^^  r^^  ^^  Executor,  Mr.  Towie,  the 
ableJbrtkaPr^  Testator  of  the  Defendant  Toone,  upon  his  Examina- 
he  has  made;  but  tion  in  that  Suit,  represented,  that  wanting  a  Sum  of 
he  wiUy  when  he  Money  to  pay  a  particular  Debt  of  the  Grandfather's,  he 
^  ^^"^^^  ^^'  ^^  ^  particular  time  stated,  sold  certain  Canal 
intha  frwdm^  Shares,  part  of  the  GlBndfather^l  Assets,  at  Sums  there 
ietU  nrffuroWt 

mentioned,  with  which  he  debited  himsetfl    It  appeared 

in  Evidence  in  this  Cause,  that  the  Debt  in  question 
had  not  been  paid  for  a  year  after  die  Sale  of  the 
Canal  Shares,  and  that  the  Canal  Shares  had  been 
transferred  by  the  Executor,  Mr.  Toone,  to  two  Per- 
sons, who,  at  the  end  of  a  year,  had  declared  Uiem- 
selres  to  be  Trustees  fbr  him;  that  Mr.  Ibcme,  ll» 
Executor,  was  the  Clerk  and  TVeasurer  of  the  <!>anal 
Companies,  and  that  the  Canal  Shares  were,  at  the 
time  of  the  alleged  Sale,  increasing  in  value.  The 
Plaintiff  came  of  age  in  1803,  ^^^  ^'^  ^^  Bill  in  1806. 
The  alleged  Sale  took  place  about  1790,  and  the 
Examination  of  the  Executor,  Mr.  Toone,  was  in  1796 : 
he  died  in  1805.    There  was  Evidence,  that  the  Father 
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cf  the '  Plaintiffy  who  was  dead,  was  at  the  time  ac- 
quainted with  the  real  transaction,  and  it  was  there- 
fore insisted  for  the  Defendant,  Toane,  that  there  was 
no  intention  of  Frand^  and  that  the  Court,  under  such 
circumstances,  would  not  relieve  against  a  Purchase 
by  the  Executor,  after  such  a  length  of  time. 

Tha  ViCll-CBANCBLtOR  :— 

If  ktk  Hxecutor,  ignorant  of  the  Rules  ot  this  Court, 
openly  purchase  A&sets  of  his  iTestator,  with  the  iull 
approbation  of  th^  Parties  then  presently  interested, 
ttk^  Court  Would  not  in  that  cane  press  Uie  equitable 
Rule  (d)  against  him  after  such  a  lengtJi  of  lime.  But  in 
this  Ca6e,  the  transaction  was  concealed  and  disguised 
jn  a  mannet  which  imported  frauduleni  intention ;  and 
adxnitting  the  Pather  to  be  acquainted  with  the  red 
Transaction,  his  conduct 'Cannot  conclude  either  the 
Mother  o^  the  Son.  Tlie  Shares,  which  contained  part 
of  Mr.  Toane'i  Estate,  must  be  sold,  and  the  l!>iTidends, 
ftota  tho'  ifeath  of  the  Pather,  musi  be  accountec(  for, 
giving  dre£t  for  the  thrice  paid,  and  interest 


Si 

1820 

* ^ * 

Whatton 

V, 
TOOHB 

and  others. 


(a)  See  this  rule  aft  fo  Ptor> 
cfaasss  by  Tnistees  and  ethan 
in  fidugary  siluaticMis^  of  Trust 


Pid^ertf,aiMltbftCAM,  iMti* 
Priti.  aadPAftct  tio&c.  eL  t. 
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■     ^yo-   .  GLADDING  ».  YAPP. 

15th  March. 

A  direction  U  JoHN  MONK,  by  his  Will,  16th  March  1815,  gave 
a  JVm  "  to  keep  to  his  Kinmiian  l^omat  Harrit,  all  his  Messuage  and 
Jccountt,"  held  Tenement,  Garden  and  Orchards  thereunto  adjoining, 
to  afford  a  pre-  ^jj^  ^g  Possession  of  the  Lands  he  then  rented;  and 
miqituni  that  the  ^^  ^  j^j^  Household  Furniture,  Stock,  and  Implements 
not  meant  to  take  ^^  Husbandry,  "  except  one  Mare,  which  \  except  for 
henefidaUff ;  but  the  use  of  Sister  Catherine  Yapp ;  and  the  said  JlwmM 
parol  Evidence  Harris  is  truly  to  enjoy  the  same  after  my  decease, 
Toas  admitted  on  without  interruption:  the  Messuage,  Tenement  and  Iwids 

^i^rift^s^  '  ^^®  *^  ^™  •"^  ^^®  ^^^^  *^'  ®^^''  ^^^  ^^  ^"^^ 

that  she  was  in-  ^^*^"*  ^VP  i*  ^  ^^^  *^*11  ^"^^  ^^r  free  living  in 

tended  to  take  the  the  House,  or  any  part  for  her  use,  as  long  as  she  lives> 

residue  for  her    with  the  use  of  any  Household  Furniture  she  likes,  with- 

own  benefit ;  and  out  any  interruption :"  and  after  various  other  Bequest8> 

such  Evidence  be-  ^jj^  Testator  concluded  his  Will  thus :  "Now  I  ccmstitute 

<£  *mb!^iS'*  "**  "appoint  my  Sister  Catherine  Yapp  to  be  my  sole 

next  of  kin  was   Bxecutrix,  and  Jamu  FarUmr  ahal)  have  power  jointly 

dismissed.  to  call  up  any  Monies  due  upon  Bonds,  Notes  or  any 

other  Securities,  to  discharge  my  Funeral  Expences 

and  Debts  and  Legacies,  as  soon  as  they  shall  think 

meet  aftier  my  decease,  keeping  a  proper  account  of  the 

same  :  and  I  give  unto  James  Parlour,  my  Trustee,  the 

sum  of  50  /•  for  his  trouble,  to  be  paid  out  of  my  Monies 

that  are  due  to  me  at  my  decease." 

The  Will  was  proved  by  Catheritie  Yapp.  The  per- 
sonal Estate,  after  payment  of  all  the  Debts,  Legacies 
and  Funeral  Expenses,  was  very  considerable;  and  the 
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PhdntifBi,  as  the  next  of  kin^  claimed  the  same  as  bemg 
imdi8posed>  of  by  the  Will. 

The  Defendant,  Catherine  Yapp,  on  the  isth  June 
1817,  demuned  to  the  Bill  for  want  of  Equity;  but 
the  Demurrer  was  ovemiled  by  the  Vice-Chahcelhr,  on 
the  16th  January  1818,  upon  the  ground  that  the 
direction  to  keep  Accounts  primd  facie  imported  a 
Trust.    . 

Afterwards,  Catherine  Yapp  died,  and  a  Bill  of  Re- 
vivor and  Supplement  was  filed  against  her  Executor, 
Richard  Yapp,  who  submitted,  by  his  Answer^that 
Catherine  Ytqi^p  was  entitled  to  the  clear  residue  of 
the  Testator's  personal  Estate,  Cnr'her  own  benefit,  and 
that  he  was  entitled  to  the  same  as  her  Executor,  and 
that  the  Suit  and  Proceedings  ought  not  to  be  revived 
against  him ;  and  that  he  should  be  aUe  to  prove  that 
the  Testator  intended  to  give,  and  thought  he  had 
given,  the  clear  residue  of  his  personal  Estate  to 
Catherine  Yafp. 

Evidence  was  entered  into  by  the  Defendant;  and 
Jaime$  Parkmr  (mentioned  in  the  Testator's  Will,  and 
who  drew  the  same)  deposed,  **  that  four  days  before 
he  made  his  Will,  the  Testator  informed  him  of  the 
disposition  he  meant  to  make  by  his  Will,''  and  Aat 
he  should  give  the  remainder  or  overplus  of  his  Pro- 
perty, after  payment  of  the  Legacies,  to  his  Sister 
Catherine  Yapp^  and  that  he  would  make  or  appoint 
her  his  Executor  (g)/'  He  also  swore,  that  **  some  days 
after  he  wrote  out  the  Testator's  WiU,  md  by  his  direc- 
tions, made  some  alterations;  and  upon  being  asked 

(a)  The  word  Executor  was  used  in  the  Deposition. 


Gladdino 
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i8ao.  what  he  meimt  to  git«  the  Yapps,  (metltiiiig  Catherint 
Yapp,  the  Executrix's  two  Sonsy)  he  stud,  '^  he  AcnM 
or  woidd  not  leave  them  any  thing,  as  he  should  ap- 

YaW.  P^"^^  ^^^»  (meatung  their  Mother,)  his  tlstecutor,  tod 
she  might  do  what  she  would  with  it*'  He  swore, 
abo,  that  the  Testator  said,  '^  that  the  Deponent 
would  have  a  igood  deal  of  trouble,  as  his,  the  Testa- 
tor^ Sister,  was  no  Scholar,  and  only  a  Woman,  and 
that  the  Deponent  was  to  keep  the  Account  of  the 
Property  for  her. 

Mr.  Ba,  and  Mr  Pepys,  for  diePfadhtifis  :--^ 
It  was  held,  on  ttte  Demurrer,  Ihat  Ckah&ine  tapp 
was  not  entitled  on  Ae  Ikce  of  the  MfiS ;  the  CoutI 
itiflmitig,  from  die  dtirectionin  the^HD,  ''to  keep  k 
proper  hc&mad/'  that  she  weis  not  meattt  to  fake  betie- 
ilcifllly.  the  DeflMant,  tibe  Bxeduior  of  CdtlieH^ 
Yapp  who  ded  after  the  Demurrer  Wai  oteittded, 
iiMnow,  on  the  Bii  of  Remor  and  t^plemetft,  ett- 
teied  ifltO'  pttrol  EWdeMe  with  a  ricfw  of  ithowing'  that 
the  Testator  intended  Catherine  Yapp  td  take  thcr 
residue  beneficially,  and  the  Evidence  is  fitrourable 
to  Ki9  Claim,  if  such  Elvidelice,  be  admissible.  Here 
it  is  dear,  Ott  the  face  of  tlie  Will,  that  a  Trust  was 
ifitefided ;  and  in  tangkim  t.  San^otd{b),  lord  Eidon 
says,  fhet  wheti  €btete  is  a  clear  intent  ooi  the  face  of 
tiNf  tVte,  tbat  the  Ejcecutor  #as  meant  to  take  only  as 
a  TVustee,  parol  Evidence  is  madb&sibfe  On  the  part  of 
theEtectttor. 

The  V»ox^3tiANCBLMm  [stx>pj^  the  Defendant's 
Gouiiifel}^--' 
Firol  Bvideiice  is^  not  admnnble  to*  cottftndiot  a 

(6>  s  Msriv;  15. 
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Wfll;aiidif  the  Will oonlaiti  expftMi  decteMthmittsMI  iHo. 
the  Bkeotttor  k  to  be  «  Tt&shtt^  Bndence  caimot  be 
feeeirefl  ajgunsl  the  efiect  of  that  dedamtkm;  bmt  it 
there  be  no  expreee  declaratioti  of  Trust  in  the  Will^  Yib»r 
imd  only  oircttnstences  which  nSotd  inference  or  pre- 
sumption ofTmat  in  the  Bxeculory  diere  parol  Evidence 
is  ftdmissible  to  answer  that  inference  or  presump- 
tion (e). 

Here  the  Testator  has  appointed  his  Sister,  Catherine 
Yapp,  sole  Executrix,  and  Parlour  his  Trustee,  and  he 
directs  that  she  and  Parlour  shall  have  power  jointly 
to  call  up  all  Monies  due  upon  Bonds,  Notes  or  any 
other  Securities,  to  discharge  his  Funeral  Expenses, 
Debts  and  Legades,  as  soon  as  they  shall  think  meet 
after  his  decease,  keeping  a  proper  Account  of  the 
same.  It  appeared  to  me,  on  die  Argument  of  the  De- 
murrer, that  these  words  afforded  an  inference  or 
presumption  that  she  was  not  to  take  the  Kesidue 
beneficially,  for  otherwise,  no  Account  on  her  part  was 
necessary ;  but  the  Evidence  explains  this  passage  m 
the  Witt.  It  appears  by  the  Testimony  of  Parltmr,  that 
four  days  before  tiie  WiH  was  mad^,  the  Testator  told 
hiin  that  he  meant  to  ^ve  the  overplus  of  his  Property, 
after  payment  of  the  Legacies,  to  his  Sister,  and  to 
make  her  Executor;  and  in  a  Conversation,  when  the 
Will  was  making,  he  said  he  would  not  give  Catherine 
Yapfh  sons  any  thing,  as  he  would  appoint  Kate,  (mean- 
ing Catherine  Yapp,)  as  his  Executor,  and  she  might  do 
what  she  would  with  it  The  Witness  farther  states, 
that  when  he  was  writing  the  Will,  wherein  the  Wit- 

(e1  See  the  Cases  collected,  s  Madd.  Prin.  k  Pract  105, 
106,  sd  edit 


6o 


i8so. 


Gladdiho 

V. 

Yapp. 
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ness  was  appointed  a  Trustee,  the  Tiettator  said, ''  that 
as  his  Sister  was  no  Scholar,  and  only  a  Woman,  that 
he,  Parlour^  was  to  keep  the  Accounts  of  the  Property 
for  her.''  The  inference  or  presumption,  therefore, 
from  the  direction  to  keep  Accounts  in  the  Will,  is 
explained ;  and  it  now  appears  there  was  no  reason  for 
the  Testator  naming  Parlour  as  a  Trustee  only,  and 
his  Sister  Executrix,  as  they  were  to  have  the  same 
powers,  but  because  he  meant  the  latter  to  take  the 
Residue  beneficially.    The  Bill  must  be  dismissed. 


'  i8th  March. 

Notice  was 
given  of  a  Mo- 
tion to  dundss. 
On  the  same  day 
theMoiiontodis' 
mus  wu  madCy 
a  RtpUcation 
wa$  filed.   Held 
that  the  Bill  did 
not  stand  dis" 
missed^  and  that 
the  Defendant 
was  noi  entitled 
to  the  Costs  of 
the  Motion. 


REYNOLDS  v.  NELSON. 

On  the  19th  February,  the  Defendant  moved  to  dis- 
miss the  Bill  for  want  of  Prosecution.  On  the  same 
day  a  RepUcation  was  filed.  On  applying,  on  the  and, 
for  a  Certificate  of  no  Proceedings  having  been  had  in 
the  Cause,  to  enable  the  Defendant  to  draw  up  the 
Order,  it  was  refused,  the  RepKcation  having  been 
filed  on  the  day  the  Motion  was  made* 

it  was  now  moved,  by  Mr.  Maddock,  that  the  Order 
of  the  19th  of  February  might  be  directed  to  be  drawn 
up,  upon  a  Certificate  of  die  Clerk  in  Court,  that  the 
Replication  was  filed  on  that  day.  It  did  not  appear, 
whether  it  was  filed  before  the  Motion  was  made ;  and 
it  was  urged,  there  ought  to  be  an  Affidavit  of  the  fact, 
and  that  at  least  the  Costs  of  that  Motion  should  be 
paid,  as  the  Replication  was  filed  after  Notice  of  the 
Motion  to  dismiss;  and  Spurrier  v.  Bennett  (a)  was 

(a)  Ante,  vol.  iv.  p.  39. 
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cited.  On  the  other  hand,  Mr.  Wak^ield  insiBted, 
that  as  a  Replication  was  filed  on  the  aame  day  when 
the  Motion  to  dismiss  was  madei  that  walk  sufficient ; 
and  that  the  Defendant  was  not  entitled  to  the  CoatB 
of  the  Motion  to  dismiss. 

The  Vicb-Chancbllob  : — 
It  is  sufficient  that  the  Replication  was  filed  on  the 
day  the  Motion  was  made ;  and  whether  it  was  filed  after 
the  Motion  to  dismiss,  or  before  it»  is  immaterial,  as 
there  can  be  no  firaction  of  a  day. 

In  the  Case  cited,  the  Motion  was  not  of  course,  as 
it  was  in  this  Case;  and  there  is,  therefore,  no  title  to 
the  Costs  of  the  Motion  to  dismiss. 
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18410. 


JAMES    BUTCHER,   and   SARAH,    his    Wife, 

Plaintiffi; 
and 

EDWARD  KEMP,  JAMES  BATTS,  and  EUZA; 
BETH  BUTLERy  Spinster  ...    Defendantp. 

isth  April. 
Thomas  butler,  by  Us  WiU,  Sth  February  The  Testaior 
1815,  devised  to  the  DefendantB  Edward  Kemp  and  dirtd*  Um  Trtu^ 
James  BatU,  a  Farm^  containing  about  136  Acres,  to  '^  '^  continue 
hold  to  them  and  their  Heirs,  during  the  minority  of  ^  f'^^'^'^^^Bu- 
his  Daughter,  the  Defendant,  EHxabeth  Butler.    Upon  ^^  ^  ^^ 

AcreSf  during  the  Minority  qf  kie  Daughter,  and  far  her  benefit.  The 
Widow^a  Deviseefis  put  to  her  election  in  reepect  of  her  Dower  out  of  this 
Farm^  becaute  the  Testato/s  intention  vhu^  that  the  Trustees  should  be  pos- 
sessed of  the  entire  Farm,  and  her  Title  to  Dower  would  disappoint  thai 
intention. 
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'  1810.         hit  Dunghter.  attafauiig  tmeatf-oa*,  he  deviatd  the  atU 

'        '       '     Fu»  uato  Imt  and  her  Auigas  far  life,  witiioat  im- 

^°?V!^      pMHhmatof  WmI*.  etfaw  thui  dertmothe  cr  mliciew 

K>»  contingent  RemahiderBy  fcc.  wkh  Remainder,  aA«r  tlie. 
Mrf  dien.  decease  of  his  Danghter,  to  tilie  use  of  the  first  and 
other  Sons,  8cc.  of  his  Dangtrtei^  m  tsB  male,  with 
Remainder  tO'  Ae  Oangbters  ef  hi»  said  Dainghter,  with 
Cro6|»  Remainders^  wittli  Rembkider  in  deAndt  of  bmA 
have  of  his  Ssaghten  or  in  eas^  of  heir  deafr  nnder 
twenty-one,  without  Issue,  to  the  PliuxHtifl;  Mr  Wife, 
and  her  Assigns  for  life,  with  Remainder  to  the  Trus> 
tees,  in  trust  to  seV  and  dispose  of  the  said  Farm ;  and 
the  Testator  declared,  that  his  Tmstees  should  stand 
possessed  of  the  said  Fkrm  during  the  minority  of  his 
Daughter,  upon  trust,  to  carry  on  the  Business  thereof, 
or  to  let  the  same  iq^n  Lease,  for  her  benefit,  as  to 
them  or  the  Survivor  should  seem  best,  with  a  proviso 
that  it  should  be  lawfiil  for  his  Daughter,  and  her  Issue, 
andfhe  tbtrebf  empowsffed  her  nd  tbem,  when  and 
asilittjF  should  respectively  attain  twenty-one,  and  be 
entitled  in  possession,  and  likewise  for  his  Trustees  or 
tite  Smvivor,  and  the  tteirs  of  such  Survivor,,  and  his 
Assigns,  during  the  minority  of  his  Daughter  or  her 
Issue,,  who  for  the  time  being  sboold  be  entitled;  tb 
diemise,  lease  or  grant,  or  Kmit  or  appoint  by  way  of 
demise,  tease  or  gnmt,  the  said  Faxm,  or  any  part 
thereof  in  the  manner  in  the  Wiff  mentioned ;  and  ^e 
Testator  furtlier  declared',  that  the  Trustees,  &c.  should 
stand  possessed  of  the  Money  to  arise  by  sak  of  the 
Ptenr,  i»  Aer  event  of  tbe  same  bem^  sold,,  for  such 
Ferson  as  at  the  time  of  the  death  of  the  TestatOr^s 
Daughter,  witbiMit  b«ae,  should  be  hia  next  of  kin,  as 
if  he  had  died  intestate  and  unmarried.    Hue  Testator 
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tlben  demised  oighti^en  Acces  of  Lan4»  part  wb^jceof  wv 
G<q^h<4d*  and  had  bee^  mwreod^rfd  to  tli^  nae  of  hia 
Will,  to  Ub  Wife^tbe  TflmtiS^iSaf^h  Butchn  (formei^ 
JBifl{cr)  wd  liar  Aiaigps^  for  her  Ufe»  and  after  her 
death  to  hia  eaid  X>aiii|^teri^  her  Hem  and  hawguk 
farev^ri  aii4  aluQ  gUTa  aevend  apeoifio  an^  pecmuaiy 
]H««aiea  tp  hk  eaM  Wife.  The  Taalator  died  i6ih 
iwwv  iftiiftleimc  the  Qefeiwlant.  Eiitabttk  JMer, 
%i%  Qnnelmfr  ipid  pals  ChiW  wd.  Bw  at  Wi  aivl  hie 
llifi^vitl,  Mpp  ttMi  Wilia  gC  tha  Plai^ 
ini  npw.  tM  dealih^  the  IMeqdfnta  the^  T^teea 
MiteMrd  ibIa  iioeMHifi&  of  the:  TVatatftr'ft  Fetatee 

The  plaintiff  and  his  Wife  ffled  a  Bin«  insieting  that 
th^  plaintifl;  3^raA  Butcher,  the  late  Wtft  of  the 
TeatatPti  waa  entitled  to  Dower  out  of  alf  the  real 
l^t^tes  of  which  the  Testator  dred  seised,  with  the 
ufiiual  Prayer  m,  siich  ca^es. 

Tba  <)U^UoA  w  tb^  Cawa^  was^  Wh^^  the  Widow 
was  dowable  oat  of  the  Farm  qC  ^^  AcreaT 
Mn  Garratt^  for  PlfWtlffB^ 
Mr ,  for  Defendants  (a). 

The  Vicb-Chancellob  :«-^ 
The  qaestion  is»  idielheK  the  Widow  is  entitled  to^ 
DQwar,  ,wt  oC  Ae  Faim  apd  Piaouee«  g.Ten  «oi  t|^ 
Tqfwtae«^dwi«gthetawontyoftheDaagbta^  Ifthepa 
ha  Qth^Bif  laia  Ertat^  hesidaa  ^  Farm  in  cii»;atu>% 
it^iav^  all^  that  there  iaa&f  thing  in  th^a  Will  tp 
4woTe.th«  Widjpia  of  Oo^wemsiv^Qther  leal  £aftate^ 
Xba.  Widaw  ia  entitlad  to  jQawei^  o«t  of  this  F^(»v 
i«aa^a  tbe  Hnabwd  hm  m  bin  W^ill  made  some  Qift.  of 
it^WMawp^iiiMniistaiitwithheaCSIaJm  of  Dower  hi 
thm  V^Km,  wA  which  woMld  bei  diaanpokii^  by  it 

(a)  I  was  not  i^^sent  at  the  Argument. 
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The  Testator  directs,  that  his  Trustees  shall  stan^ 
possessed  of  this  Faim,  which  he 'describes  as  coiw 
taining  about  136  Acres,  during  the  minority  of  his 
Daughter,  upon  Trust  to  carry  on  the  Business  thereof,  or 
to  let  the  same  upon  Lease>  for  her  benefit,  as  they  should 
think  best ;  and  for  that  purpose,  gives  them  all  his  Stocky 
Cattle  and  Implements  upon  the  Farm.  The  question 
is.  Whether  the  Testator  can  be  considered  as  speaking 
here  of  his  Interest  in  the  Farm  subject  to  his  Widow's 
Ghim  of  Dower  ?  His  plain'  intention,  is,  that  his  Tims- 
tees  should^  for  the  benefit  of  his  Daughter,  hare 
authority  to  continue  his  Business  in  the  entire  Fsrm 
which  he  himself  occupied,  consisting  of  about.  136 
Acres ;  and  this  intention  must  be  disappointed,  if  the 
Widow  could  have  assigned  to  her  a  third  part  of  this 
Land.  This  Case  is  within  the  principle  of  Miall  r* 
Brain  (a),  which  was  lately  before  me,  in  which  I  held 
the  Claim  of  J)ower  necessarily  excluded  by  the  Gift 
of  a  House  for  the  personal  occupation  and  enjoyment 
of  the  Testator's  Daughter. 

(a)  Jnie^  roL  iv.  p.  119. 


3d  May.  BARKER  r.  RAY. 

PUa  aoerrukd^  BiLL  filed  by  Plaintifi*,  claiming  under  a  Will  alleged 

there  being  B^Uef  iQ,\^  suppressed,  (stating  circutnstances  from  which 

^^'^'.*f**^*  ^^  *®  exbtence  of  the  Will  was  to  be  presumed,)  against 

the  Heir  at  Law  of  the  Testator,  praying  an  Account  of 

the  Rents  and  Profits,  and  a  delivery  of  the  Possession 

and  Title  Deeds ;  or  if  the  Court  should  be  of  <qpinion, 

the  Plaintiff  was  not  entitled  to  that  Relief,  then  that 

the  Defendant  might  be  decreed  to  deliver  up  the  Wffl 

and  might  be  restrained  firom  setting  up  any  oustanding 

Terms. 


Plea  did  no^ 
cover. 
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TTie  Bin  charged,  that  there  were  outstanding  Terms.     .     >B«0'     ^ 


Barkui 


The  Defendants  pleaded  there  were  no  outstanding  ^ 

Terms.  ►  IUt. 

.    Mr.  Heald,  and  Mr.  Bickersteih,  in  support  of  the 
BiU:— 

The  question  is«  Whether  the  Plea  covers  the  whole 
Bill.  If,  according  to  the  Case  made  by  the  Bill,  the 
Plaintiff  had  no  title  to  the  assistance  of  a  Court  of 
Equity,  except  for  the  purpose  of  an  Injunction  to  restrain 
the  setting  up  of  outstanding  Terms,  then  the  Plea  thai 
there  are  no  outstanding  Terms,  would  cover  the  whole 
Bill.  But  here  the  Plaintiff  alleges  that  the  Defend- 
ants  are  in  possession  of  the  Will  upon  which  his  Title 
depends,  and  prays  a  delivery  of  that  Will ;  and  he  is 
entitled  to  the  assistance  of  a  Court  of  Equity  for  the 
production  of  the  Will,  in  order  to  support  his  Case  at 
Law- 
Mr.  Trower,  Mr.  Belt,  Mr.  Weiherell,  and  Mr, 
Rose,  in  support  of  the  Plea : — 

A  Plea  to  Relief  is  a  Plea  to  Discovery.  The  deli- 
very of  the  Will  was  prayed  here  only  as  incidental  to 
the  Discovery,  and  it  is  plain  the  Plaintiff  has  so  con- 
sidered it,  as  he  has  not  annexed  the  Affidavit  usual 
in  Cases  of  a  lost  Instrument. 

The  Vice-Chancellor  : — 

In  considering    this  Plea,    I   cannot  take    notice 
whether  there  be  or  not  an  Affidavit  that  the  Plaintiff- 
has  not  the  Will  in  his  possession  ;  nor  is  it  necessary" 
to  decide  whether,  strictly  speaking,  the  production 

Vox..  V.  F 
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iSfft.  ^  «^tt  Instrument  is  relief,  qr  discovery.    The  PIdiqtifl; 

-we-_v-,    '      according  to  the  Case  made  by  the  Bill,  has  a  right  to 

ft4^WPf»       the  aid  of  a  Court  of  Equity  for  tl^e  production  of  this 

J^^  Will,  to  support  his  Title  at  Law ;  and  the  Plea  lisf  ves 

this  part  of  the  Case  untouched. 

Overrule  the  Plea. 


BOTT  and  another  v.  BIRCH. 

15th  May.      William  LUCAS,  by  hw  Affidavit,  stated,  that 

Afier  the  ex-  {^^  ^|^  examined  as  a  Witness  m  this  Cause,  on  tha 

W^^^lTMtt:    P*^  ^^  *®  PlaintiflF,  and  that  subsequent  to  his  exami- 

part  of  the  Plain-  ^^^^^f  ^^^  Clesk  of  the  Agept  to  the  Defendaat'a 

t!^,  a  written      Attorney,  called  upon  the  Witness  and  produced  % 

Papery  signed  by  Copy  of  a  Paper  Writing  which  puipoited  to  bear  the 

Urn  and  the  De-  signature  of  the  Witness,  and  of  the  Defendant  BircK, 

fendant.waiprth  witnessed  by  one  Ja$eph  Smith ;  and  such  Clerk  intin 

ducedto  him,  in-  ^^^^^  ^  intention  of  examining  WilUam  Lucas  as  to 

what  h    had       ^^  ^^^^  ^^  ^^  P^  ^^  ^^  defendant: — 'Qiat  after- 

sworn;  a  Motion  ^^^^f  ^®  ^^^^  Clerk  and  th^  Defendant  caUed  upon 

-on  the  part  of     William  Lucas,  and  produced  the  original  Paper  Wi^t* 

'4he  Plaintifto     ing : — ^That  at  the  time  the  Deponei^t  was  e^^amin^ 

re-examine  the      on  the  part  of  the  Plaintiff,  it  was  not  in  the  Dfppr. 

IIj**'^        nent's  recollection  that  he  had  ever  signed  any  suph 

ihewritt    P        ^^P®'  ^  ^**  afterwards  produced  to  the  D^ponqnt 

ofi  his  re-exami-  ^7  ^^  Defendant  Birch ;  and  he  believes  it  is  essen- 

nation^  refused,    tial  to  the  justice  of  thp  Caiue,  that  the  Depqnent 

should  be  examined  touching  the  said  Paper  Writ^, 

and  should  have  an  opportupity  of  giving  his  Testini^oyf 

'  of  what  took  place  previously  and  subsequently  tp  t)ie 

time  of  the  same  being  signed,  and  that  without  such 
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oppoHu^tyy  Deponent  is  appreUensive,  and  verSy 
bdjeves,  tliat  his  Deposition  already  made  in  this  Cause 
^n  appear  inconsisient  with  tihe  contents  of  the  said 
Paper  tVriting : — ^That  in'  conseqiienice  of  flie  intention 
intttnated  to  Deponent^  of  examining  him  on  the  part 
pf  the  Defendant^  touching  the  said  Paper  Writing, 
Deponent  held  himself  in  readiness  to  attend  the  Ex* 
aminier,  on  receiving  Notice  from  the  said  Agents  of 
thd  said  ITumuis  Birch  for  that  purpose,  till  about  the 
middle  of  April  last,  ai  or  about  which  time  this  Depo- 
Heait  Wi^te  to  tfa^e  said  Agents'  of  the  said  Thomas  Birch, 
ittfonning  theni  diat  Deponeni  had  occasion  to  leave 
Londdn  for  a  short  time  (which  was  the  truth),  and 
deriring  i^  kn6w  when  it  wsis  intended  that  Deponent 
riioiidd  be  examined;  in  answer  to  which  application, 
Deponent  received' from  the  Agents  of  the  said  Thomas 
Bitch  a  Lett^,  which  he  haA  since  lost  or  mislaid, 
informing  him  that  i^  would  not  be  necessary  to  exa- 
taiat  Deiponi^nt  for  th^  ^t^e^iil,  though  Deponent  is 
not  now  dble  tb  state  the  exact  expression  of  the  said 
tetter  .-—That  tie  is  induced  by  the  said'  Letter  to  be- 
lieve, and  does  venly  believe,  that  it  is  not  intended  to 
examine  Deponent  on  the  part  of  the  Defendant  to 
th<5  said  Agreement : — ^That  he  hatjh  been  informed  by 
the  Plaiutifis  Solicitors,  and  he  believes  it  to  be  true, 
that  Joseph  Srmth,  of,  8cc.  Farming  Servant,  has  been 
examined  in  this  Cause  afif  a  Witness  on  the  part  of 
the  Defendant,  and  he  verily  believes  the  said  Joseph 
Smithy  so  stated  to  have  been  crxamined,  is  the  same 
Penkm  wKbse  name  stands  as  tlie  attestbg  Witness  to 
tfaer  signing  of  the  Papier  Writing  hereinbefore  nieii- 
thmed* 


and  anotlier 

V. 

Bittctf. 


By  an  Atedavit  otJohn  James,  Clerk  to  the  Solicitor 
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for  the  Plaintiffs,  it  was  sworn,  that  a  Paper  Writing, 
annexed  to  his  Affidavit,  was  served  on  such  Solicitor, 
notifying  to  them  on  the  part  of  the  Defendant,  that 
Joieph  Smith  was  under  examination  on  the  part  of  the 
Defendant ;  and  the  Deponent  further  stated,  that  pub- 
lication had  not  passed  in  the  Cause. 


Mr.  Benyan,  and  Mr.  Barber^  now  moved  on  behalf  of 
the  Plaintifis,  that  they  might  be  at  liberty  to  re- 
examine the  Witness  William  Lucas,  who '  had  been 
already  examined  on  the  part  of  the  Plaintiff;  and  for 
that  purpose  to  exhibit  before  the  Examiner,  one  or 
more  further  additional  Interrogatory  or  Interrogatories, 
as  they  should  be  advised ;  and  that  the  Defendant 
might  be  ordered  to  leave  with  the  Examiner  a  certain 
Paper  Writing  or  Memorandum,  now  in  the  possession, 
custody  or  power  of  the  said  Defendant,  or  his  Solicitor, 
bearing  the  Signatures  of  the  said  William  Lucas,  and 
of  the  said  Defendant,  and  appearing  to  be  witnessed 
by  one  Joseph  Smith,  In  support  of  the  Motion,  they 
■cited  Kirk  v.  Kirk  (a),  and  observed,  that  the  Paper 
Writing  was  not  in  issue  in  the  Cause. 

Mr.  Weiherell  opposed  the  Motion,  and  cited  Lord 
Ahergavem^  v.  Powell  (ft). 

The  Vice-Chancellor  :-;- 
.  This  Witness  having  been  examined  on  the  part  of 
the  Plaintiff,  has  since  seen  a  written  Pptper,  signed 
by  himself,  which  is  in  the  possession  of  the  Defendant, 
and  which  he  admits  is  at  variance  with  his  Testimony. 
He  now  desires  to  be  re-examined,  in  order  to  correct 


(«)  13  Vei.  f88. 


(*)  1  Meriv.  130. 
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his  fonner  Evidence.   A  Re-examination  in  such  a  case  i8so. 

would  be  too  dangerous  to  Justice,  and  cannot  be  per-  ^"""     "        ' 

mitted.  Bott 

Motfon  refused.  and  another 

_-___________^^^,^,^^  3iacH. 


MICHELL  V.  MICHELL  and  others. 

-  15th  Ma/. 

JOHN  MICHELL,  by  his  WiD,  9th  January  1810,      Bequest  to  E. 

after  devising  a  Messuage  and  Premises  to  his  Daugh-  and  M.  ''  rf  all 

ters  EUzabeth  and  Mary  Michell,  two  of  the  Defendants,  ^f^  singular  kU 

and  to  their  Heirs,  kc-  as  Tenants  in  common ;  and  ^^f^*  Linen, 

also  a  Garden,  Orchard  and  Premises ;  and  all  and  sin-  .  /?^    f"*^,  * 

hold  Goods  and 
gular  his  Plate,  Linen,  China,  Household  Goods,  and.(a)  Furniture  and 

Furniture  and  Effects  that  he  should  die  possessed  Effects  that  he 

of,  devised  unto  his  two  Sons  Biehard  and  Edward  should  die  pas- 

Miehett,  ike  two  other  Deffeodants,  all  his  Estate  called  '^^^dof-;'  and 

Hoiwfw,  and  aU  other  his  Messuages  or  Tenements,  if^^/V^^ 

Luids,  Hereklitaments,  real  Estate  and  Estates  what-  and  ma  of  the* 

soever/',  upon    Trust,   that   they    or    the  Survivor^  j(foM>jr fo ar»< 

his  Heirs,  8cc.  should  sell  the  same ;  and  out  of  the  from  the  Sale 

Monies  to  arise  from  the  Sale,  to  pay  his  Funeral  Ex-  *^^f  lo  p^ 

penses,  and  the  Costs  of  proving  his  WiH;  and  in  the  ^"^^^^'^ 

next  place  to  retain  all  sum  and  sums,  of  'Money  then  jif^r/ifflFf   and 

due,  or  thereafter  to  grow  due  from  him  to.  them  re-  all  other  Dehts^ 

spectiively,  on  Mortgage,  Bond  or  Memorandum,  and  and  the  residue 

ihe  Interest  thereof  respectively. ;  and  should  also  pay  amongst  the  Tes- 

aU  such  other  Debt  and  Debts,  of  what  nature  or  kind  '^^*  Children. 

Held,  that  the . 

toord  **  Efects,"  cmspled  with  the  context,  operated  as  a  specific  Bequest 

of  the  personal  Estate,  and  thai  the  same  vmu  not  UabU  to  the  payment  of 

DeUs. 

(•)  In  the  Brief,  the  word     omitted,  but  it  appeared  intbe 
'*and,'*  u    this    place,   was     Probate  of  the  Will 

^  3 


7.P 

l820. 
MiCHELL 
MiCHELL 

and  others. 
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soever^  as  should  be  due  from  him  to  any  other  Per^oQ . 
or  Persons  at  the  time  of  his  decease,  and  divide  the 
residue  of  the  Trust  Monies  between  his  five  Children ; 
i>tz.  the  Plaintiff,  Bdchard  and  Edward  Michdl,  and 
Elizabeth  and  Mary  Mkhell,  their  Exeoutorsy  8lc.  to  be 
equally  divided  between  them,  the  same  to  be  vested 
interests  in  such  Children,  at  his  death ;  and  he  further 
directed,  until  such  Sale  as  aforesaid,  the  Rents  should 
be  paid  to  such  Persons,  and  in  the  same  proportion^ 
as  the  proceeds  of  the  Sale  were  applicable.' 

By  a  Codicil,  19th  January  1810,  the  Testator,  after 
reciting  the  Bequests  to  his  two  Daughters,  directfii 
that  if  either  of  them  should  die  in  his  lif&^time,  the 
share  of  such  Daughter  should  devolve  on  her  surviving 
Sister.  The  Testator  died  7th  December  1811,  leavifig 
the  Plaintifi^,  his  eldest  Son  and  Heir  at  Law,  and  the 
said  Richard  and  Edward  Michell,  JOizabetk  and  Mofy 
Michdl,  Survivors;  and  Richard  and  Edward, MkieU 
proved  his  Will  and  Codicil,  aiid  entered  into  posses- 
sion of  the  Testator's  real  and  personal  Estate. 


The  Bill  stating  these  {Bcts,  prayed,  as  against  Richard 
and  Edward  MicheU,  the  usual  Accounts  of  Ae  Testa- 
tor's personal  Estate  and  Effects,  not  specifically  be- 
queathed ;  and  also  an  Account  of  the  Testator's  real 
Estates  devised  to  them  in  Trust ;  and  that  the.Trusta 
might  be  performed,  and  that  the  Testator's  personal 
Estate,  not  specifically  bequeathed,  might  be  applied 
in  payment  of  I^s  Eonecal  E^j^nseg  ^^d, Debts;  and 
that  the  real  Estates  devi^i^  i^Trp^^  mgk^  ^^  ^^^  * 
and  if  the  personal  Estate,  not  specifically  bequeathed, 
should  not  be  sufficient  to  pay  the  Funeral  Expenses 
and  Debt9,  that  a  competent  part  of  the  Monies  to  be 
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(Mdnoedby  iale  of  the  Troat  Estates  might  be  afipUed 
ii^  payment  of  the  seme;  and  that  one-fifth  of  die 
lAole  of  the  Monies  to  be  produced  by  the  Sale  of  the 
Tn»t  Bstates>  in  case  the  Testator's  personal  Estate, 
net  specfficaUy  bequeathed,  should  be  sufficient  to  pay 
fafe  Fbneral  Kcpenses  and  Debtsy  might  be  paid  to  the 
Plaintiff;  but  m  case  the  same  should  not  be  suAcient, 
thte  ene-fifth  part  of  the  residue  only,  after  the  pay- 
ment of  such  Funeral  Expenses  and  Legacies;  and  for 
a  Receiver. 


7r 

18^.     ; 

« v-H'  • 

MicsiiA 

V. 
MlCHSLA 

andotbsrr. 


n^  first  quJBition  was.  Whether  tii^  word  ''  Ef- 
Ihota^"  used  in  the  Bequests  to  the  Testator's  two' 
Oanghtans,  passed  the  whole  of  his  personal  Bitate,  or 
wfcuihcr  only  such*  Property  as  was  ^rndtrngenerU  with 
the  Property  expiessed  before  the  word  *'  Effiscts;.'  vix. 
c^  Plat^  linen,  Caiina^  Household  Goods  and  Furniture?' 
Aod'  tha  second  question' was^  Whether,  if  the  word 
<f  BiEects^  passedl  the  personal  Eetateio  theBanghten^ 
they  ifid'ornot  take  it  eammptfrom  Debts? 

Mt.  HeMymi  Mr.  fittMb,  for  Plaintiff. 

Mr.  Bdl^  and  Mr.  Wray,  for  Defendants  Richard 
w3i  Edward*  Mickdl\  Mr.  Palmtr  for  the  Defendante 
Miaktih^^aA  JCary.  MicheU^  cited  CamgbtU  v.  Fm^ 

I  was  not  present  during  the  Argument. 

The  Vicb-Chancbllob  :— 
The  word  «  Effects,''  used  nmpUdter,  will  carry  the 
whole  personal  Estate,  air  a  gift  '^  of  all  my  Effects^f^ 

(6)  15  Ves.5oo. 
'4 
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without  more.    But  it  is  frequently  used  in.  a  restricted 
sense,  meaning  **  Goods  and  Moveables/'  as  in  the 
common  expression  of  ''  Furniture  and  Eflfects.''    In 
every  Qase  the  Court  has  to  collect  firom.  the  con- 
text the  particular  sense  in  which  the  Testator  has 
intended  to  use  it.  In  Cang^bdl  v.  PreicM,  there  were 
added  to  the  word ''  Effects,"  ''  of  what  nature  and  kind 
soever ;"  and  this  addition  excluded  its  restricted  sense. 
And  it  appears  to .  me,  that  the  words  which  follow 
''  Effects/'  in  the  present  case,  "  that  he  shall  die  pos- 
sessed of/'  lead  to  the  same  conclusion.    It  is  further 
to  be  observed,  that  the  words  here  are  not  ''House- 
hold Gbods,  Furniture  and  Effects/'  but  ''  Household 
Gk>ods  and  Furniture,  and  Effects/'  which  imports:  a 
distinct  sense  in  the  word  ''  Effects,"  particularly  with 
the  addition  of  the  words  **  that  he  shall  die  possessed 
of;"  and  further,  unless  this  Testator  intended  to  describe 
his  general  personal  Estate  by  the  word  "  Effects,"  he 
has  omitted  aU  notice  of  it  in  his  Will.    I  think,  there- 
fore, the  best  construction  here  is,  that  this  Testator 
meant  to  give  to  his  Daughters  all  the  Effects  ^vhich  he 
should  die  possessed  of,  or  in  other  words,  all  his  per- 
sonal Estate. 


With  respect  to  the  second  question,  the  Case  of 
Greene  v.  Crreene{e\  is  precisely  in  point.  I  had  occasion 
there  to  consider  all  the  Cases  upon  the  subject  fully, 
and  I  must  say  here,  as  I  said  there,  that  this  Testator , 
meant  his  real  Estate  should  be  the  primary,  and  not 
the  auxiliary,  Fund,  for  the  payment  of  his  Funeral 
Expenses  and  Debts. 


(e)  Ant€f  vol.  iv.  p,  148. 
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FAIRCLOTH  v.  WEBB  and  others. 
(By  Original  and  Supplemental  Bill.)  ^^^ 

In  the  Original  Bill,  the  Defendant  Segrave  Fairehthi  ^^  ||^« 
the  Infant,  put  in  his  Answer,  by  Guardian,  and  in  such 
Answer,  and  also  in  the  Original  BiO,  his  Christian 
Name  was  correctly  spelt  "  Segrave"  In*  the  Supple- 
mental Bill,  and  in  the  Order  made  in  the  Supplemental 
Suit  to  take  his  Answer  by  Guardian,  without  Oath, 
bis  Christian  Name  was  spelt  in  the  same  manner ;  but 
in  his  Answer  to  the  Supplemental  Bill,  and  in  the 
Assigxmiexxt  of  Ibis  Guardian  for  thie  purpose  of  an 
Answer  thereto,  the  Christian  Name,  was  spelt  ''  Ses^ 
grave/^  and  on  account  of  this  yariance  in  the  speUing 
of  the  Name,  the  Six  Clerk  refused  to  file  the  Inifant's 
Answer 

Mr.  Barber  moved, .  that  the  Six  Clerk  might  be 
directed  to  file  the  Answer  of  the  Defendant,  Segrane 
Fairckth  the '  InfiEmt^  to  the  Supplemental  Bill,  not- 
withatanding  the^variance  in  the  mode  of  fipell^  the 
Christian  Name;  and  flu  Hmot  made  such  Order. 


H  CASJSS   m  CffANCBttY. 

w ^ » 

i8th  and  30th  SMITH  v.  SYMES. 

May. 

J  Submiisim  Mr.  PEPYS  moved  to  make  a  Submission  to  an 

iZ^IT^lS  ^^'^^  *  ****  ^  ^^*^  obeerving^thitt  ke  believed 
iffComitffhrtke  **  ^*®  *  Motion  of  course^  but  that  Notice  had  been 

Mr.  Wakejji/eldi  contra^  oligected,  that  as  the  Award, 
ha4  b^^n  made^  it  was  too  late  to  move  to  make  it  % 
Ru&  of  Court,  dnd  that  the  Motion  should  have  been 
iQftd^vprevlaus  to  the  Award ;  he  cited  Sfetiig^e  v.  Car- 
j(enter(a).  In  addition,,  het  observed  there  was  another 
pt^ection,,  vtjzu  tbat  a  Bill  had  been  filed  to  impeac}i 
the  Award,,  to  whiiqh  a  Plea  had  been  put  in  and  over- 
nil^^  with  leave  to  amend  it;  and  observed,  that  in 
Col€9  V.  Brookin,  in  the  Exchequer,  about  three,  year^ 
ag^o,^  where  a  Bill  was  filed  to  impeach  an  Award^  ai^d 
to  restrain  the  Defendant  from  making  the  Submission 
a  Rule  of  Court,  the  Court  enjoined  the  Defendant  from 
Q]|tkii|g;  it  a*  Rule  of  Coi\rt. 

Blr.  P^s^  ixt  reply : — 
Hiete  is  a  genera}  un^ntttD^g',  diat'theSubiidsrioii 
to  an:  Award  may-bemade  a  Rol^  oCCourt  Bt^mf^tiasm 
previottS'to,  or-aftef>  the  Award  is  made,  hx  eomuioii 
Practice,  the  application  is  usually  after  the  Award,  and 
by  the  Person  in  whose  favour  it  is  made.  In  Pwowdl  v. 
King  (ft),  the  objection  was  overruled,  though  Speitigue 
V.  Carpenter  was  insisted  on.  AhrdesT.  Caimpbd{c\  and 
Odeote  v.  Lequesne  (d),  were  cited  by  the  Lord  Chan-. 
eeUor  as  Authorities  in  support  of  his  Opinion. 

(«)  3  p.  Wms.  361*  (c)  1  Barn.  158. 

Xb)  6  Vs».  xo.  (d)  2  Vfs.  315. 
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The  Vic^Chancbllob  : —  i8ao. 

The  Cases  of  Pownali  v.  Xtfig,  and  Feiherstone  y. 
Cooper  {e),  both  before  Lord  Eldon,  have  concluded  the 
pointy  that  the  Subims«ioii  uviy  be  made  a  Rt^e  elCourt  Sym ss. 
after  the  Award.  As  to  the  other  point,  the  mere  filing 
of  a  Bill  to  impeach  an  Award  can  be  no  reason  why 
the  other  P^^  should  not  make  the  SubmissioB  a  Rule 
of  Court.  When  he  seeks  the  authority  of  the  Court 
to  enforce  tht  Avani,  d^n  will  be  the  time  to  conai^tr 
tha  effttst  of  the  BiU  Qled  to  impeach  Ae  Awac^ 

%ti(fli,graftV{4? 


FRANCIS  v  CQLUEH.  ^  ^^ 

Mr.  PHILLIMORE  moved,  on  behalf  of  the  De-      Order  made 
fendanty  that  A.  B.  who  had  received  some  Monies  on  thai  A.  B.  a 
behalf  of  the  Plaintiff,  before  the  institutipn  of  th^  strtmgertoike 
Suit,  but  who  was  not  a  Party  to  the  same,  mighty  be  f^'}^    ^  ^ 
at  liberty  to  pay  the  Money  into  Court,  in  Trust  in  the  Mohcw  wJ^ 
Cause.  A  Receiver  had  been  appointed  but  he  refused  Cowf . 
to  receive  the  Money,  as  he  had  no  authority  for  that 
puqpose. 

The  Vicb-Chanceli»9b  :^- 
I  have  no  authority  to  make  a  compulsory  Ord^ 
upon  any  person  not  a  Party  to  the  Suit ;  but  I  see  no 
ohfection  to  an  Order  that  this  Person  may  be  at  hbeity. 
to  pay  Ae  Money  into  Conrf . 

(0  9VSS.67. 
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Ex  parte  ENDERBY  in  re  PASMORE. 

'^^^^    .     This  was  a  Petition  to  stay  a  Bankrapt's  Certificate^ 
lit  Jane.       ^^  *  Creditor  who  had  not  proved,  allegii^y  .ttpon- 
iikfonnation  and  belief,  that  the  Bankrupt  had  been 
engaged  in  Stock-jobbing  Tranaactions,  and  had  ao- 
'  Juiowledged  to  a  Person  named^   that  he  had  lost 

a  particular  Sum.  The  Petition  was  supported  by  an 
Affidavit.  The  Bankrupt,  by  his  Affidavit  in  answer, 
denied  the  Loss  charged,  but  did  not  deny  that  he  had 
made  the  acknowledgment  stated.  The  Vice'ChanceUor 
observed,  that  the  objection  to  the  Certificate  being 
one  which  the  Petitioner  might  try  at  Law,  the 
Court  would  not  stay  the  Certificate  where  the  Facts 
were  left  in  doubt ;  and  that  such  was  the  case  here ; 
but  as  the  Bankrupt  had  not  denied  the  acknowledg- 
ment of  Loss,  he  refused  to  dismiss  the  Petition  with 
Costs,  stating  that  such  an  acknowledgment  justified 
the  Petition. 

Petition  dismissed,  but  without  Costs. 


ANON. 

ad  June.  ThE  Vtee^ChmceUor  held,  that  where  an  Assignee  is 
removed  for  the  convenience , of  the  Estate,  as  in  case 
of  infirmity,  he  does  not. pay  the  Costs,^  as  he  does, 
where  he  retires  for  his  own  convenience. 
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1890. 

WRIGHT  and  another  1;.  NAYLOR  and  another.        ' '— ' 

istJune. 

The  Father  of  the  Infant  Plaintiff  left  to  the  Defend*      When  a  Suit 

ants  some  small  Property,  about  500/.  in  Trust  for  «»  uutitutedfar 

the  Mamtenaneeof  the  In&ht  until  twenty-one,  and  tiien  ^^  odrnkustror 

to  pay  him  the  Principal :  and  the  Defendants  were  also  !!^^^^  *?. 

appointed  Guardians  of  the  Infant.    The  Plaintiff  and  q^^^  j^  -^ 

the  Infiint  (the  Mother  acting  as  prochdn  any  of  the  dictum  aver  the 

lo&nty)  filed  a  Bill  against  the  Defendants  for  the  per-  If^ani ;  and  on 

formanceofthe  Trusts  of  the  Will.    The  Mother  clan-  ^*«  Petition  of 

destinely  took  the  Infant  away  from  the  Guardians,  and        ^««rA«M, . 
,      ,  ,  «wy  order  kim  to 

was  now  secreting  hun.  j^  delivered  to 


The  Defendants^  as  such  Guardians,  now  applied  by 
Petition  to  have  the  Infant  delivered  up  to  them,  that 
they  might  have  the  management  of  him.  By  the  Affi- 
davits^ >  filed  in^  support  of  the  Petition,  the  Mother 
appeared  to  be  of  a  very  objectionable  character. 

.  Mr.ilgiir,and  Mr.  Duckworthy  for  the  Petition,  con- 
tended, the  Court  had  authority  to  make  the  Order ; 
and  cited  Eyre  v.  Countess  of  Shafiesbury  (a). 

Mr.  Fonblanquey  contra,  submitted,  that  the  Guar- 
'  dians  ought  to  proceed  by  Habeas  Corpus. 

Mr.  4g^^i  in  reply  :— 
In  Lord  and  Lady  Westmeathy  Lord  Eldon  thought 
an  Habeas  Corpus  was  not  so  proper  in  these  Cases  as 
a  Petition ;  because  on  the  former  no  Appeal  lies,  and 

(s)  «  P.  Wms,  io«. 


tkem. 


yft 


i8to. 


Wrioht 

Natlou 
anct  another. 
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on  the  latter  the  Coart  may  act  in  a  more  unfettered 
manner,  according  to  what  is  best,  and  an  Appeal  lies. 

iTie  YicB-CiiAi^cEtiLOR : — 
It  appears  to  me  there  is  no  difficulty  in  this  Case» 
nk  ril  Pe^ds^  cbncemed  stre  before  ih^  Court  m  Ah 
Suit.  In  i^spMt  of  the  administ^titsW  of  the  Pfo- 
pih^  of  the  Infkiit,  the  GOf«rt  hais  jUrtidi^tMri  o^^f  hirf 
P^i^oh.— Lftt  the  OM^  be  made,  as  ptay^  by  fh^ 


Motion  in  the 
Smt. 


^  ju^,  FORSYTH  V.  MANTON. 

TemuofCmr  1n  August  last.  Notice  was  given  to  the  Defendant, 
promise  of  a  Suit  that  an  application  would  be  made  by  the  Plaintiff  that 
and  an  Action,  ^^  Defendant  might  stand  committed  for  the  breach' 
fCourtand  ^^  ^  Injunction  which  had  been  issued  to  restraiii' 
t^tertoardsdiire'  ^^  ^^^^  making  or  vending  certain  Ghm  Locks  and 
garded,  cannot  be  Machinery. 
enforced  on  a 

Before  the  Motion^  was  made,  the  ]>efeiidant  pro- 
posed to  compromise  all  mattere  in  dispute ;  aiid  it  Weiii 
agreed  that  the  Defendant  should  haVe  liidtoce  t6' 
make  and  sell  Ghm  Locks  and  Pistol  Locks  upon  the 
piinciple  of  the  Plaintiffs  invention,  (for  which  a'Pictsnt 
had  been  granted  to  him,)  during  the  term  of  the  Patent, 
provided  they  were  not  sold  to  any  other  Gunmaker, 
or  for  the  purpose  of  re-sale ;  and- it  was  agreed  in  con- 
sideration of  such  Licence,  and  in  satisfaction  of  the 
Damages  and  Costs  claimed  by  the  Plaintiff,  the  De- 
fendant should  pay  the  sum  of  300/.  with  the  Costs  of*" 
the  Agreement,  and  of  all  Costs  sustained  in  any 
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Action  or  Suit  between  the  Plaintiff  and  Defend- 
ant^ and  the  Money  was  to  be  paid  by  certain  fixed 
Instalments,  and  a  Warrant  of  Attorney  was  to  be 
given  to  secure  the  Money. 

The  Defendant  afterwards  reloAed  to  execute  the 
WmdXkt.  of  Attoimey,  and  having  paid  the  firat  InsM^ 
mentv  re&sed  to  pay  the  second.  The  Plaintiff  thett 
proceeded  in  his  Afitktt  at  Law,  agaiiist  the  Defendaa^ 
for  the  second  lostalment,  and  giaye  Notice  of  TmV 
upou  which  the  Defendant  execHted  a  C^gyiovtt  fov 
1,000/.  and  agreed  that  a  Bill  of  Costs,  amoudtikifp  €^ 
19s '•  inpujrred  in  the  Chancety  Suit;,  shoukl  be  ttiaedl 
by  two  Gentlemen^  and  if  they  differed,  by  one  of  the 
Masters  of  the  Court  of  Chancery,  and  that  the  amount 
of  the  taxed  Costa,  together  with,  the  Sam  iMBtioned  in 
the  CogMOOJr,  should  be  considered  as  Ae  Sum  due 
firom  Ae  Defendant.  Afterwards,  &e  Defendant  ivBff* 
leeted  to  attend  die  time  appointed  for  die  ta3ia*i«ii  of 
Costs. 


tP 


18  to. 


FoasT.TH 

MjiVTOtf* 


Mr.  Romilly  now  moved  that  it  might  be  referred  to 
oner  of  the  Masters  to  tax  the  Plaintiff's^  Costa  in  this 
Smt  pursuant  to  such  Agreement,,  and  tbe;  GogaomY. 
given  by  the  Defendant  in;  the  Caaae  between  thtf 
Paities  depending  in  the  Court  of  King's  Bench,,  and 
also  the  Costs  .of  tfaia  Appbealion. 

The  Vice-Chancellob: — 
This  Court  has  no  jurisdiction  to  enforce  an  Agree, 
ment  which  is  no  part  of  the  Suit,  but  has  been 
privately  come  to  by  the  Parties  out  of  Court,  and  has 
not  been  made  an  Order  of  Court. 


Motion  refused. 
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-Ij^l-'  .  PORTER  V.  COX. 


9d5ri  6th  June. 

Pkdt^becom' .  Mr.  BEAMES  moved,  as  of  course,  on  a  preceding 

img  Bankrupt,  a  jay,  2d  June,  that  the  Assignees  of  the  Plamtifi;  who 

^P***f  ^^j^   had  become  a  Barimipt  aaer  a  Replication  to  the 

mnd  Nuke   '     Answer,  might  file  a  Supplmiental  Bill  in  the  nature  of 

teroed  on  the       ^  BiH  of  Remor,  within  a  Fortnigfati  or  that  the  Bill 

Jmgnees^  that    might  stand  dismissed;  and  upon  that  occasion  Ae 

ike  Assignees       Viee-Cktineelhr  said,  it  was  not  a  Motion  of  course, 

mmffik  a  Snp^  |^^^  ^^  ^^  Assignees  of  the  Bankrupt  Plaintiff  ought 

pUmenialBU^m  ^  ^e served  with  Notice  of  the  Motion. 
the  nature  tfa 

mtl^a  given '  T^*  Assignees  having  been  served  with  Notice  of  the 
time,  or  that  the  Motion,  the  same  was,  on  the  16th  June,  renewed,  and 
BiBnu^ stand  supported  by  an  Affidavit  of  the.  fiicts.  Randall  v. 
Murrford  (a)  was  cited.  No  Person  appeared  on  behalf 
of  the  Assignees ;  and  on  an  Affidavit  of  Service  of  the 
Notice  of  Motion  being  produced, 

The  Viee'ChanceUor  Ordered,  that  the  Assignees 
should,  within  a  Fortnight  after  Notice  of  the  Order, 
file  a  Supplemental^ Bill,  in  the  nature  of  a  Bill  of 
Revivot,  against  the  Defendant;. or  in  default  thereof,: 
the  Plaintiff^s  Bill  should  stand  dismissed.  # 

(a)  i8Ves.  424- 
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1820. 

Ex  parte  CARTER,  in  re  PORTSMOUTH  BANK.        ' * ' 

'  2d  June. 

A  MESSENGER,- to  whom  a  provisional  Assignment       The  Infant 
and  Bargain  and  Sale  had  been  made  imder  a  Bank-  ^^  9f  ^  ^^*' 

ruptcy,  died  before  Assignees  were  chosen.  senger,to  whom, 

^    J*        ^  ^     ^  in  Bankrvptcy^ 

The  question  was.  Whether  the  infant  Heir  of  the  ^j^-^j„^/  j^d 
Messenger  was  a  Trastee  of  the  real  Estate  of  the  ^^  made^  and 
Bankrupt,  within  the  Statute  of  Anne  (a)  ?     On  a  refer-  who  died  before 
ence  to  a  Master ,  he  reported  in  the  affirmative,  and  the  choice  of 
the  Vice-chancellor  confirmed  his  Report.  Assignees,  held 

to  be  within  the 

Mr.  Moniqguy  for  the  Petitioners.  .  Statute  of  Aime. 

(fl)  7  Anne,  c.  19. 


.      QUANTOCK  V.  BULLEN  and  others. 

Same  Day. 

1  HE  Plaintifis  filed  an  Original  Bill,  and  went  into      After  iVit- 

Evidence.    They   were    then  under  the  necessity  of  nesseswereexor 

amending  the  Bill  and  adding  Parties ;  and  some  of  the  "^f  *^^  .^*^ 

Parties  who  were*  added  as  Defendants  to  the  amended     "^""^         » 

an  amended  BiU 

Bill,  were  Infants.  •  was  filed  against 

new  Parties, 
Mr.  Whitmarsh  now  moved,  on  behalf  of  the  Plain-  g^^^  ^f  ^jj^^ 

iiff^  that  he  might  b^  at  liberty  to  tead  the  Evidence  xoere  Infants. 

upon  the  Original  Bill,  against  the  Defendants  to  the  The  Court  re-   . 

Amended  BiU,  on  the  hearing  of  the  Cause;  and  ob-  f^d  to  order  the 

served,  that  the  only  object  was  to' save  Expense.  ih£  O  '  '    I 

fm_     nff     •  Bill  to  be  read 

I  he  Motion  was  not  objected  to  on  the  part  of  the  against  the  new 

oei  Defendants.  Defendants,  thi 

Vol.  V.  G  Infants. 


1820. 
^ . ' 

QUANTOCK 

V. 
BVLLSK 

and  others* 
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The  Vice-Chancellor: — 
The  new  Defendants  who  are  adult,  may,  if  they 
please,  consent  that  the  former  Evidence  should  be 
read  at  the  hearing,  but  I  cannot  order  this  Evidence 
to  be  read  as  against  the  Infants,  The  Case  may, 
however,  be  such,  that  it  may  not  be  necessary  to  repeat 
the  Proof,  and  that  when  the  Cause  comes  on,  the  defi- 
deney  of  Proof,  as  against  the  InfiuQt8,may  be  supplied 
before  the  Master. 


^ih  June. 

Wherever  a 
Plea  is  supported 
hy  an  Answer^ 
the  Court,  on  the 
overruling  of  the 
Plea,  mil  not 
give  leave  to 
amend* 


THOMPSON  V.  WILD. 

A  PLEA  of  a  Release,  supported  by  an  Answer,  was 
put.  in  in  this  Cause.  On  the  Argument  of  the  Plea, 
3d  May  1820,  the  Plea  was  overruled,  it  being  defi- 
cient in  some  necessary  averments,  but  an  Order  was 
made  that  the  Defendant  should  be  permitted  to  amend 
his  Plea  uponpaynkeiit  to  the  Plaintiff  of  5/.  Costs,  and 
that  the  Plea  and  die  Answer  be  taken  off  the  File  for 
that  purpose,  and  on  such  Plea  being  amended,  suad, 
together  with  die  said  Answer,  re-swdm,  it  was  ordeved 
that  such  Plea  and  Answer  be  re-filed;  buA  ihe  amend- 
ment was  to  be  made  on  or  before  the  first  Seal  before 
Trinity  Term  then  next. 


The  Plea  -was  accordingly  amended,  and  &e  Answer 
also  was  altered  in  some  material  passages.  The 
lonended  Plea  and  Answer  now  came  on  to  be  argued, 
and  Mr.  Wetherelly  and  Mr.  Maddock,  objected,  that  the 
Order  did  not  justify  any  alteration  in  the  Answer. 
Mr.  Bell,  and  Mr.  Moore,  contended,  that  as  the  Plea 
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^as  aDowed  to  be  amended,  it  became  necessary  to  ^iSso. 

aker  the  Answer  in  support  ofsnch  amended  Plea* 


The  Vice-Chanckllob  : — 
The  Order  did  not  authorize  any  alteration  in  this 
Answer ;  but  it  is  true  that  in  this  case  it  would  have 
beeii  nugatory  to  amend  the  Plea,  imlesa  the  Answer 
could  also  have  been  altered.  There  is  so  much  incon.* 
venience  in  permitting  any  alteration  in  an  Answ^, 
that,  as  a  general  rule,  I  shaU  not,  in  future,give  leave 
in  any  case  to  amend  a  Plea  which  is  supported  by  an 
Answer. 

The  Plea  must  be  overruled,  with  Costs,  but  to  stand 
for  an  Answer,  with  liberty  to  except. 


TaoxFtfoir 

WUM). 


LORD  V.  GENSLIN. 

2i8tJune. 

Publication  in  this  Cause  passed  on  the  28th  j,  Cause  can" 
April  1820.  On  the  saikie  day  the  Plaintiff  obtained  not  be  set  doum^ 
the  Six  Clerk's  Certificate,  that  Publicatioh  had  passed,  unUss  by  consent, 
and  carrying  this*  Certificate  to  the  Lard  ChonceOor^B  in  the  same  Term 
«  •  T     .      -.1  1  y%  1      .1    .  ..     -o     •  A        «« whtch  a  Rule 

Secretary,  obtained  the  usual  Order  that  the  Registrar  ^^    ^  p^^. 

should  set  down  the  Cause ;  wd  on  the  2d  May,  the  ^-^  ^  given. 
Registrar  did  set  down  the  Cause  accordingly.    Easter 
Term  ended  on  the  isth  May.    The  Subpana  to  hear 
Judgment  was  served  on  the  2  2d  May,  returnable  on 
the  1st  June,  to  hear  Judgment  on  the  3d  June. 

Mr.  Spence  moved  that  the  Subpoena  to  hear  Judg- 
ment  might  be  discharged,  and  the  Cause  struck  out  of 
the  Registrar's  Book,  for  irregularity,  on  the  ground 

o  t 


84 

i8ftO. 
* « 

Lord 

GXVSLIN. 
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that  a  Cause  cannot  be  set  down  in  the  same  Term  in 
which  Publication  passes ;  and  cited  Beamed s  Orders  (a); 
and  observed,  that  Mr.  Croft,  the  Registrar^  had  in- 
formed him  that  the  Practice  was  as  stated. 

Mr.  Koe,  contra  :■ — 
The  Orders  mentioned  in  Mr.  Beames^s  Book,  haye 
not  been  followed.  There  .has  been  a  contrary  Practice, 
and  that  is  sufficient  to  abrogate  an  Order,  as  appears 
from  Boehm  v.  De  Tastet  (ft).  The  Six  Clerks,  for  their 
own  convenience,  manage  so  as  that  most  Rules  to 
pass  Publication  expire  at  the  end  of  the  Term^  and 
then  they  aet  down  all  the  Causes  together  in  which 
Rules  to  pass  Publication  have  expired  during  fte 
Term ;  but  if  Rules  to  pass  Publication  expire  in  the 
Term,  there  is  nothing  to  prevent  the  Cause  being  im- 
mediately set  down.  This  Cause,  though  set  down  in 
Easter  Term,  was  not  for  hearing  until  Trinity  Term, 
and  therefore  not  within  the  Rule, 

The  Vi€£-Chancellor. 
Mr.  Walker  concurs  with  the  opinion  stated  to  have 
been  given  by  Mr.  Croft  (c),  that  a  Cause  cannot  be  set 
down  in  the  same  Term  in  which  PubUcation  passes, 
unless  by  the  Consent  of  all  Parties.  The  setting 
down  a  Cause  is  the  setting  down  the  same  for  hearing 
•^to  be  heard. 

Take  your  Motion. 


(a)  P.  319,  333,  335,337. 

(b)  a  Ves.  &  Bea.  328. 
Jnan,  MS. 


(c)  The  Practice  is.  so  stated 
1  Vea.  &  Turn.  92  in  note; 
and  see  2  Madd.  Prin.  Sc  Pract. 
449,  edit.  2. 
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1830. 
GREEN  V.  STAPLES  and  others.  ^ . ' 

^^  90th  June. 

Elizabeth  tatum,  by  her  wm,  isth  May    ^^^  ^^ 

1798,  devised  as  follows:  '*I  give  and  devise  all  that  jy,^^^^,  ^^ 

my  Messuage  and   Dwelling- house,  &c.  unto  and  to  theirHeirSyofa 

the  use  of  J.  Staples  and  W,  Snook,  their  Heirs  and  Messuage  and 

Assigns  for  ever,  in  Trust,  to  permit  and  suffer  1.  S.  Premises,  in 

Green  to  hold  and  enjoy  the  same,  with  the  Grates,  Trust  to  permit 

Furnaces  and  other  Fixtures  therein^  during  his  Ufe ;    /   '    '  ^  ^^ 

the  same  dunng 
and  after  his  decease,  his  first  and  other  Sons  and  ki^ufe-  andaf^er 
Daughters  now  living,   successively  for  13e,  as  they  jiif  decease  his 
were  in  priority  of  birth,  but  the  Sons  to  be  preferred  first  and  other 
in  succession  to  the  Daughters,  and  the  Heirs  of  the  Sons  and  Dough- 
body  or  bodies  of  such  Sons  and  Daughters  respec-  *^rs  now  living, 
tively  issuing;  and  for  default  of  such  Issue,  in  Trust  '^^^'^^f^  ^""J! 
for  my  own  right  Heirs  for  ever."    The  Testatrix  died  ^Iriori^ of 
in  September  1798.  WrM,  hut  the 

Sons  to  he  pre- 
L.  S,  Green,  the  Plaintiff's  Father,  entered,  and  C0n-  ferred  in  succes- 
tinned  in.  the  possession  until  his  death,  h>OctoberT8b4.  ^^n  to  4he 
He  left  four  Sons  and  a  Daughter,  who  were  all  living  I>f^H^ters,and 
at  the  date  of  the  Will.    The  PlainUff,  his  eldest  Son  J^  ^'^''J^  '^ 
and  Heir  at  Law,  entered  into  Possession  and  suffered  ^f^^j^  g^^  ^^ 
a  Recovery,  and  filed  the  present  Bill  against  the  Trus-  Daughters  re- 
tees.  Staples  and  Snook,  and  against  his  three  Brothers,  spectivefy  issu- 
(one  of  them,  Thomas  Green,  was  stated  to  be  out  of  the  ^g }  and  for 
jurisdiction  of  the  Court,)  and  against  his  Sister  and  default  of  such 
her  Husband ;  praying,  a  Declaration  that  on  the  death  -      '      ^ 

own  right  Heirs  for  ever. 
L.  S.  G.  enjoyed  the  'Premises  for  his  Ufe ;  his  Son  entered^  and  suffered 
a  recovery  \  heldy  he  was  Tenant  in  Tail  under  the  Will;  and  the  Trustees 
were  directed  to  convey  to  him  in  Fee,  and  deliver  up  the  Title  Deeds, 
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1820.  of  his  Father  he  became  Tenant  in  Tail^  and  that  by 

*he  Recovery  he  became  Tenant  in  Fee,  and  entitled  to 
have  the  legal  Estate  in  Fee  conveyed  to  him,  his 
Staples  Heirs  or  Assigns,  or  as  he  should  appoint ;  and  that 
and  others.  ^®  Trustees  might  accordingly  be  decreed  to  execute 
to  Plaintiff,  or  as  he  should  appoint,  all  proper  Deeds 
and  Conveytemces  of  the  legal  Estate  of  and  in  the  said 
Messuage  or  Tenement  and  Premises,  so  as  to  perfect 
Plaintiff's  Title  to  the  Fee-simple  and  Inheritance  of 
the  said  Premises ;  and  that  the  Trustees  might  be 
decreed  to  deliver  up  to  Plaintiff,  as  the  absolute  Owner 
of  the  said  Estate,  all  the  Title  Deeds,  Muniments, 
Documents  and  Writings  relating  thereto,  in  their 
possession,  custody  or  power. 

The  Defendants,  by  their  joint  and  several  Answer, 
submitted,  whether  upon  the  death  of  L.  S.  Green  the* 
Father,  his  Son,  the  Plaintiff,  became  entitled  as  Tenant 
in  Tail  in  Possession  under  the  Will ;  or  whether,  ac* 
cording  to  the  true  construction  of  the  Will,  the  several 
Sons  and  Daughters  of  L.  S.  Green  were  not  entitled  to 
successive  Estates  for  life  in  the  Premises,  previous  to 
the  Limitation  to  the  Heirs  Of  the  body  of  the  said 
Sons  and  Daughters  respectively? 

Proof  was  adduced  to  show  that  Thomas  Green  was 
out  of  the  jurisdiction  of  the  Court. 

Mr.  Wray,  for  the  Plaintiff. 

Mr.  IKymey,  for  the  Defendants. 

The  Vice-Chancellob  : — 
I  tbink  the  true  construction  of  this  Will  is,  that  the 
Heirs  of  the  body  are  to  succeed  to  the  Parent,  and 
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that  the  Plainliff  takes  the  same  Estate  Tail  as  he  would 
hare  done  if  the  Limitatioii  had  been  to  him  alone  for 
life^  with  Remainder  to  the  Heirs  of  his  body. 

Declare  according  to  the  Prayer  of  the  Bill,  and  let 
the  Plaintiff  pay  the  Costs  of  the  Defendants;  the 
Trustees  Costs  to  be  taxed,  as  between  Solicitor  and 
Client. 


D£8PREZ  v.  MITCHELL. 
^•*  aiitJime. 

When  the  Decree  was  made  in  this  Cause,  liberty      On  a  Decree 
was  given  to  the  Plaintiff  to  bring  an  Action  in  the  lH^erty  wot  given 
Court  of  King's  Bench  against  the  Defendant,   and  '^  '^  Plaint^ 
certain  admissions  were  directed  to  be  made  on  both  '?    ,^  ^  ^^' 
sides.    An  Action  was  accordingly  brought,  and  thjfe  ^/-j^ij,  n^^    y^ 
Defendant  applied  to  the  Plaintiff's  Attorney  for  the  and  an  Action 
usual  undertaking  as  to  a  Security  for  Costs,  where  the  toas  brought. 
Plaintiff  is  out  of  the  jurisdiction ;    and  before   an  The  Defendant 
Answer  was  returned,  the  time  for  pleading  had  nearly  ^VP^^  *o  a 
expired,  and  therefore  a  Summons  was  obtained  from  J**^^   r\r\i 
a  Judge  of  the  Court  of  King's  Bench^  to  attend,  to  f^^  ^^  usual  Or- 
show  Cause  why  the  Defendant  should  not  have  a  derfor  a  Security 
Month's  further  time  to  plead  *after  the  delivery  of  a /or  Costs,  the 
Becmity  for  Costs  to  the  satisfaation  of  the  Master.       Plaintif  being 

resident  at  FsLriSf 
On  the  Plaintiffs  attending  the  Summons  before  and  so  stated  in 
Mr.  Justice  Best,  and  representing  that  the  Action  was  ^  ^^'    The 

directed  by  the  Court  of  Chancery,  he  refused  to  make  -^"^f  rrferred 
.,      /^j  •  •         xi.  X  \'     Ai       iheJppbcatum 

the  Order ;  expressmg  an  opimon,  that  an  appucabon  ^^  ^^  ^^^^^ 

for  the  Security  for  Costs  should  be  made  to  the  Court  ^  Chancery, 

and  the  Court  ordered  such  Security  to  be  given* 
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of  Chaoiceiyy  but  made  an  Order  for  a  Week's  Airthe 
time  to  plead,  on  the  usual  terms  of  taking  shprtr 
Notice  of  Trial,  8co. 

A  Motion  was  now  made  by  Mr.  Shadwell,  that  the 
Plaintiff,  who  styles  himself  in  his  Bill,  as  of  Paris,  in 
France,  might  be  ordered  to  give  Security,  according  to 
the  course  and  practice  of  the  Court  of  King's  Bench 
for.  all  such  Costs  as  the  Plaintiff  should  become  liable 
to  pay  to  the  Defendant  in  the  Action  which  the  Plain- 
tiff was  at  liberty  to  bring  against  the  Defendant, 
under  the  Decree  made  on  the  hearing  of  the  Cause, 
in  the  Court  of  King's  Bench,  by  reason  of  any 
Non-'pros,  Nonsuit,  Discontinuance,  or  Verdict  therein 
against  the  Plaintiff,  or  otherwise,  under  any  Rule  or 
Order  of  the  Court  of  Bang's  Bench;  and  that  in 
the  mean  time,  and  until  such  Security  should  be  given, 
all  Proceedings  in  the  Action  which  the  said  Plaintiff 
was,  by  the  Decree,  at  liberty  to  bring,  might  be  stayed 
by  the  Order  of  this  Court,  or  that  the  Defendant 
might  be  permitted  to  apply  to  the  said  Court  of  King's 
Bench,  or  to  a  Judge  thereof,  for  such  Security  to  be 
given  as  aforesaid. 

The  ViCE-CHANCELLottr- 
The  Plaintiff  must  give  a  Security  for  Costs,  ac- 
cording to  the  course  and  practice  of  the  Court  of 
King's  Bench.  If  this  Court  meant,  that  the  Plaintiff 
in  an  Action  brought  with  a  view  to  ultimate  equitable 
Relief,  should  stand  in  a  more  privileged  situation  than  . 
an 'ordinary  Plaintiff  at  Law,  it  would  express  its  pur- 
pose in  the  Order. 
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1820. 

Ex  pane  STANBOROUGH.  '        ' ' 

l8t  July, 

A.  SEPARATE  Commission  issued  against  one  of  a  On  a  separate 

Krm.    The  Petitioner  was  a  joint  Creditor,  and  had  a  Commission, 

joint  Warrant  of  Attorney ;  he  was  also  a  separate  Cre-  ^^''"^  ^"^  ^/j 

ditor  of  the  Bankrupt.    In  respect  of  his  joint  Debt,  fc^Mt 

he  had  taken  out  a  separate  Execution  against  the  ^^^  ^^  respect  of 

Bankrupt.  He  tendered  proof  of  the  separate  Debt,  but  hisjointDcbthad 

the  Commissioners  refused  to  allow  it,  unless  he  gave  taken  a  Warrant 

up  his  Execution.     He  now  prayed  that  he  might  be  of  Attorney,  ana 

permitted  to  prove  his  Debt.  sued  out  a  sepa  • 

rate  Execution 

Mr.  /faf^,and  Mr.  Montam,  for  the  Petitioners : —  ^S^*^ 
.»        T>  ,     ,       ^    .  .  ,      Bankrupt,  held 

Mr.    Bose,  contra,   opposed  the    Petition,    on    the  entitled  to  prace 
authority  of  a  Case,  Ex  parte  Hopley,  recently  before  his  separate 
the  Lord  Chancellor,  where  a  joint  Creditor,  having  a  Debt,  roithout 
joint  Execution  upon  a  Warrant  of  Attorney,  petitioned  P^^  ^p  ^ 
that  he  might  take  the  Execution  at  the  Amount,  and  ^^^ution. 
prove  for  the  difference,  in  order  that  he  might  be 
admitted  to  vote  in  the  choice  of  Assignees ;  and  his 
Lordship  said,  that  no  Order  had  ever  been  made  in 
favour  of  a  Creditor  claiming  under  an  Execution,  and 
that  he  would  not  introduce  such  a  Precedent;  he  in- 
sisted also,  that  it  was  within  Sir  S.  BomliyB  Act. 

llie  Tice-Chancellor  distinguished  this  from  the 
Case  cited,  observing^  that  this  was  a  joint  Debt,  and 
the  Execution  in  a  joint  Action,  and  that  it  did  not 
affect  his  right  to  prove  in  respect  of  a  distinct  separate 
Debt. 

Petition  granted. 
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1820. 


3dJuly.  BROCKSOPP  v.  BARNES. 

Executor  and  JOHN  BROCKSOPP,  by  his  Wfll,  nth  October 

Trustee  cannot     1812,  directed  certain  Businesses  to  be  carried  on  by 

cUnm  Compen-^     ^^  Trustees  and  Executors,  and.  directed  wveral  other 

satum  for  per-^ 

sonal  Trouble       o^^^rous  Trusts  to  be  performed  by  bis  Trustees,  bul 

and  hs*  of  Time  g^^^  ^^  Legacies  to  theni|  or  reward  for  their  trouble, 
in  the  perform-  Barnes  the  Defendant,  by  Petition  stated,  that  he 
ance  of  ^  Trusts  had  devoted  considerable  time,  and  had  travelled  many 
under  a  fVtU^but  hundred  miles,  in  respect  of  the  Testator's  concerns  as 
shmld  have  made  Xmstee,  and  prayed  that  it  might  be  referred  to  the 
fo^^^KnZlm  ^^^'  ^  ascertain  what  would  be  proper  to  be 
before  he  entered  allowed  to  the  Petitioner  as  a  compensation  or  recom- 
on  the  perform-  pense  fM  his  loss  of  Time,  personal  Trouble,  and 
ance  of  the  Expense  in  the  management  and  settlement  of  the 
Trusts.  Testator's  affairs,  and  to  certify  out  of  what  Fund  it 

ought  io  be  paid. 

Mr.  Bell,  for  the  Petitioner. 

Mr.  Maddock,  for  the  Plaintiffs,  who  were  Infants, 
aid  he  was  instructed  not  to  oppose  the  Petition. 

The  Vice-Chancellor  : — 
This  Trustee  is  of  course  entitled  to  all  reasonable 
Expenses  which  he  may  have  incurred  in  the  conduct 
of  the  Trust,  and  requires  no  Order  for  that  purpose. 
But  the  general  rule  must  be  appUed  to  him,  that  a 
Trustee  is  not  entitled  to  Compensation  for  personal 
Trouble  and  loss  of  Time. 

If  flie  nature  of  the  Trust  be  such  that  a  Trustee 
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o,ught  not  to  undertake  it  without  Compensation,  a  1820. 

special  Case  must  be  made  in  thid  Court,  before  the 
Trust  is  accepted. 


Brocrsopp 

v. 

Barnes. 


Ex  parte  BOTTOMLEY  in  re  CROWTHER.  ist  July. 

On  Petition,  the  Vice-chancellor  declared  that   the      Peliiioning 
petitioning  Creditor  was  entitled  to  Costs  incurred  in  CreHior  aMowed 
resisting,  successfully,  a  Petition  to  supersede  the  Com-  ^w  Cw*'»  ^fj^ 
mission,  and  ordered  the  Assignees  to  pay  him  out  of  ^-     ^^^u^. 
the  first  Monies  in  their  hands.  ,  ^^^  thcComnd^* 

sion,  out  rf  the  Bankrupt's  Estate. 


WHITCOMB  V.  MINCHIN. 

4th  July. 

In  this  Case,  the  Vice-Chancelhr  held,  that  as  a  Trustee  The  Agent  of 

for  the  sale  of  an  ^tate  could  not  purchase  the  Estate  a  Trustee  for  the 

himself,  so  the  Agent  of  the  Trustee  employed  for  the  SaleofanEstate, 

purpose  of  sale  could  not  purchase  it.    The  Spit  having  ^^^ -^f . 

been  instituted  against  the  Agent  before  his  Bank-  ^J         r^ 

ryptcy,  and  his  Assignees  )iaving  been  made  Parties  p^^j^^^  ^j^ 

hj  a  Supplemental  Bill,  a  question  was  made  as  to  the  same. 

Costs  of  the  S^it.    The  Vice^Chancelhr  stated,  that  Assignees  who 

Assignees  brought  before  the  Court  by  Supplemental  ^^^^  brought  be- 

Bills,  might  be  made  UabJe  to  the  Costs  of  the  whole  f<^^*^  Court fy 

of  the  Suit,  where  they  improperly  resist  the  Plaintiff's  JBttf"^  be     d 

demand ;  but  he  refused  to  give  Costs  against  the  As-  /^^^  to  the  Costs 

signees  in  the  present  Case,  because  the  Plaintiff  had  of  the  whole 

made  no  application  to  them  upon  the  subject  of  the  Suit. 
Suit,  before  the  filing  of  the  Supplemental  Bill. 
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1820. 


ALFORD  and  Uz.  v.  GREEN  and  others. 


5th  July. 

A  Testator  B.  COWARDy  by  his  Will,  i8th  Qctober  1801,  be- 
possessed  of  qaeathed  to  his  Trustees  therein  mentioned,  the  sum  of 
6,000/.  3  per  i^goo/.  4  per  cent.  Bank  Annuities,  standing  in  his 
cent.  Consols,  be-  j^j^g^  ^p^^  certain  Trusts  therein  and  after  mentioned, 
tAer  f  t  ^ his  *"^^  *^®^  bequeathed  as  follows  :  "  Jifem,  I  give,  devise 
Trustees  in  ^^^  bequeath  unto  my  said  dear  Wife,  (meaning  Mary 
Trust  as  to  Coward^  afterwards  his  Widow,  and  since  deceased), 
1,000/.  for  G.  Charles  Green  and  John  Wright ^  two  of  the  Defend- 
andasto  s,ooo/.  ants),  my  Trustees,  the  several  further  sums  of  3,500/. 
/orW.C.  Heldy  ^^  ^^j^^  Bank  Annuities,  and  2,000/.  .'^  percent. 
that  the  Testator  Z.''.    .        .^.  *     j-        •  j     , 

....    Bank  Annuities,  now  standin&c  m  my  name ;  and  also 
meant  to  give  his  -  />      ,    ,  ., 

Trustees  ^oQoL  *^®  ®^"^  ^'  Qof^l.  due  upon  Mortgage,  8cc.  upon  this 
3  per  cent.  Con-  special  Trust  and  Confidence  that  they,  my  said  Trustees, 
sols,  the  Bequest  do  .receive  and  take  the  Interest  of  the  said  Annuities, 
to  them  of  the    from  time  to  time,  and  also  to  call  in  the  said  Mort- 
«,ooo/.  3  per     gage  Money,  and  lay  out  the  same  in  the  Funds  as 
cen  ,  betng  ony   thgy  may  think  proper;  and  pay,  apply  and  dispose 
and  the  Lesoof    ^^^^^^f  ^^^  ^^  ^^  several  parts  thereof,  in  manner 
of  fl  000  /.  to  .  following ;  (that  is  to  say,)  as  to,  for,  and  concerning 
y^.Cbemgmen'  the  Interest  to  arise  from  2,000/.  part  of  the  said  4  per 
turned  twice.        cent.  Annuities,  to  pay  the  same  to  my  said  Niece 
J.  B.  Gapper  (since  deceased,)  during  the  term  of  her 
natural  life ;  and  at  her  decease  to  pay,  apply  and  dis- 
pose of  the  said  principal  sum  of  2,000/.  Annuities,  to 
^  such  Person  or  Persons  \u3  she,  my  said  Niece  shall, 

by  her  last  Will  and  Testament  duly  executed  in  the 
presence  of  two  credible  Witnesses,  direct,  limit' and,  ap- 
point ;  and  as  to  the  Interest  of  the  Sum  of  1,000/.  other 
part  of  the  said  4  per  cent  Annuities,  and  1,000/.  part 
of  the  said  3  per  cent.  Annuities,  to  pay  the  same  unto 
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the  said  J.  B.  Gapper,  for  and  during  the  term  of  her  jg^^ 

natural  life ;  anc^  at  her  decease  to  pay,  ajpply  and  dis-  *  "^  ^ 
pose  of  the  said  two  last-mentioned  principal  Sums,  tb  Alfoed 
such  Person  or  Persons  as  she  may,  by  her  last  Will 
andf  Testament  duly  executed  as  aforesaid,  direct, limit  Green 
and  appoint;  and  as  to  the  Interest  of  the  sum  of  andothera. 
3,000/.  other  part  of  the  said  3  per  cent.  Annuities,  to 
pay  'the  same  to  the  said  William  Coward,  and  to  his 
Wife,  and  to  the  Survivor  of  them,  for  and  during  the 
term  of  their  natural  lives,  and  the  life  of  such  Survivor; 
and  after  the  decease  pf  such  Survivor,  I  give  and  be- 
queath the  said  last-mentioned  sum  of  2,000/.  Annui- 
ties imto  and  amongst  all  and  every  the  Child  and  Chil- 
dren of  the  said  William  Coward  that-  may  he  then 
livi^  equally  to  be  divided  among  them,  if  more  than 
one,  share  and  share  alike ;  and  if  only  one,  then  to 
such  only  Child,  and  to  his  or  her  Executors  or  Admi- 
nistrators;" and  the  Testator,  after  bequeathing  to 
certain  Persons  therein  mentioned,  the  sum  of  500/. 
the  residue  of  the  said  sum  of  3,500 /•  4  per  cent  An- 
nuities, and  of  the  said  sum  of  600/.  due  upon  the  said' 
Mortage,  and  several  other  Legacies,  bequeathed  all 
the  rest,  residue  and  remainder  of  his  Estate  and  Effects 
whatsoever  unto  his  Wife  for  her  life ;  and  after  her 
decease,  to  the  Plaintiff  Frances  Jane  Coward  Alford,  by 
the  name  of  Jane  Coward  Gapper,  and  described  as  the 
Daughter  of  his  said  Niece  J.  B.  Gapper,  and  to  her 
Heirs,  Executors,  Administrators  and  Assigns ;  and 
he  appointed  his  Wife,  and  the  Defendants  Charles 
Green  and  John  WngA/,  Executrix  and  Executors  of  his 
Will. 

The  Testator's  Widow,  and  also  Charles  Green  and 
John  Wright,  proved  thp  Will. 


94 

l820, 
^ V ' 

Alford 

GasEir 
andotheiB* 


CASES    IN   CHANCERY. 

The  Testator's  Widow  died  in  i8o«4 

The  residuary  Legatee,  F.  J.  Coward,  intermarried 
with  the  Plaintiff,  and  on  calling  for  an  Account  against 
the  surviving  Executors,  ihey  insisted  on  an  Allowance 
out  of  the  Testator's  3  per  cent.  Stock,  to  make  good 
the  Deficiency  of  the  Sum  given  to  them  in  Trust,  to 
answer  the  JiCgacies  of  the  3  per  cent.  Stock  given  by 
the  Testator  to  J.  B.  Gapper  and  William  Coward  and 
his  Family. 

The  Bill,  stating  these  Facts,  chai^ged  that  there  wa» 
a  Mistake  in  the  Figures  or  Sums  in  the  Will ;  and  that 
Ao  more  than  2,000/.  3  per  cent.  Stock  ought  to  hav« 
'  been  transferred ;  and  the  Bill  prayed,  an  Account  for 
and  Transfer  to  the  Plaintifis,  in  right  of  the  Plaintiff 
JP.  J.  Coward,  of  the  said  sum  of  1,000/.  3  per  cent* 
Stock,  and  the  Dividends  thereof. 

The  Defendant  Green,  the  principal  acting  Ex* 
ecvtor,  by  his  Answer,  stated,  that  the  personal  Estate 
of  the  Testator  vras  of  the  value  of  1,111/.  16s.  6d. 
or  thereabouts,  exclusive  of  the  several  sums  of 
5,000  /.  3  *  per  cents,  and  5,000/.  4  per  cents,  and 
600/.  due  on  Mortgage,  and  his  belief  that  it  wa» 
the  intention  of  the  Testator  that  Mrs.  Gapper  should 
have  ifioo  I.  3  per  cent.  Annuities,  a;nd  that  said 
William  Coward  and  his  Family  should  have  2,000/. 
3  per  cent.  Annuities ;  and  that  a  Mistake  was  made 
by  the  Person  who  prepared  the  Will,  by  inserting 
2,000/.  instead  of  3,000/.  3  per  cent  Annuities,  in  the 
Bequest  to  the  Trustees ;  or  otherwise  that  it  was  the 
intention  of  the  Testator  that  the  said  Legacy  to 
William  Coward  and  his  Family  should  be  paid  out  of 
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Ub  3  per  eent.  Stock  generaHy,  aoid  should  not  be  paid 
out  of  the  pcirts  which  he  had  before  specified;  add 
diat  Defendant  is  confinned  iib  his  belief  of  such 
beiaDg  the  intention  of  said  Testator^  from  the  eonrer- 
sations  which  passed  between  the  Defendant  and  the 
Testator  in  his  life-time^  on  the  subject  of  the  Bounty 
intended  by  the  said  Testator  to  the  said  William 
Coward  and  his  Family,  and  by  the  circumstance  of  the 
Testator  being  possessed  of  5,000/.  3  per  cents,  at  the 
time  of  making  his  Will. 
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Tbp  Answers  of  the  other  Defendants  insisted  there 
waa  a  Mistake  in  the  WiU,  of  the  nature  stated  in  the 
Answer  of  Green. 

Mr.  Bell^  «id  Mr.  Roupell,  for  the  Plaintiffs. 

Mr. for  the  Defendants. 


The  Vice-Chancellor: — 
I  cannot  conclusively  assume,  from  the  Answer  of 
the  Executor,  that  the  Testator  at  the  making  of  his^ 
Will,  and  at  his  death,  was  possessed  of  a  larger  sum 
than  2,000/.  3  per  cent.  Annuities,  and  I  must  there- 
fore, in  the  first  place,  send  it  to  the  Master  to  inquire 
what  3  per  cent.  Stock  the^Testator  was  at  those  times 
possessed  of.  The  Testator  gives  to  his  Trustees  2,000  /. 
3  per  cent.  Annuities,  standing  in  his  name.  The  Gift 
is  therefore  specific.  He  then,  out  of  this  2,00b/.  Stock, 
first  gives  a  sum  of  1,000/.  Stock,  and  then  a  frirther 
sum  of  2,000  /.  Stock,  and  he  twice  repeats  this  sum 
of  2,000/.  Either  there  is  a  Mistake  in  the  aggregate 
amount  gi^ren  to^  tile  Trustees,  or  in  the  individual 
amount  given  to  Ihe  Legatees.   I  think  it  more  probable 
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1820.  that  the  Mistake  should  occur  in  the  aggregate  amouzU; 

than  in  the  individual  Gifts,  and  when  he  twice  repeal 
the  Gift  of  2,000  /.  to  W.  Coward  and  his  Family,  it  is 
difficult  to  conclude  that  he  meant  only  to  give  them 


Alford 
&Ux. 


V. 

Green         h^ool 


and  others. 


7th  July.  SCOTT  V.  BEECHER  and  Ux. 

Mortgagor  of  JoHN  TYSON  being  entitled  to  a  Copyhold  Estate  to 
o  Cojnfholdy  de-  y^^  ^^^  y^  jj^j^^^  according  to  the  custom  of  the 
Cbfw/A  Id  t  h'  ^*"*^^»  mortgaged'  the  same,  on  the  gth  October  1811/ 
Wife  together  *^  Bichard  Milh,  to  secure  1,000  L  and  afterwards  sup- 
tvith  kU  personal  rendered  the  same  to  Aff7&  and  his  Heirs  pursuant  to 
Estate,  and  the  Covenant  in  the  Mortgage  Deed.  Tyson  also  gave 
appoints  her  hig  Bond  to  MiUs  for  payment  of  the  Money  advanced. 
Executrig.  rjij^^  Mortgj^e  Money  was  not  paid  at  the  appointed 

5^  dies  with"  ^. 

^     time. 
out  paying  ojf 

the  Mortgage^ 
Held  that  her      Tyson  died  in  November  1814,  and  by  his  Will,  14th 

Heir  is  not  en-  December  1813,  devised  all  his  Estate  and  Effects  to 
titled  to  haoe  the  his  Wife,  Elizabeth  Tyson,  and  in  particular  his  Copy- 
Mortgage  paid  hold  Estate,  and  appointed  her  Executrix ;  and  she 
out' of  the  per-  pj^^ed  the  Will,  and  was  admitted  to  the  Copyhold, 
^fl^Mnrt&Unr  ^^^j^^^  ^  ^^  Mortgagc ;  she  died  in  May  1816,  with- 
out Is^ue,  leaving  her  Brother,  the  Plaintiff,  Heir  at 
Law,  according  to  the  custom  of  the  Manor. 

InFebruary  i8ig,LetteiB  of  Administration  of  the 
unadministered  Estate  of  John  Tyson  were  granted  to 
the  Plaintiff  and  the  Defendant  Frances  Beecher,  the. 
Wife  of  the  other  Defendant  Alexander  JBeecAer,  and. 
upon  the  death  of  Elizabeth  Tyson,  Letters  of  Admi-* 


the  Mqrtgagor, 
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uistration  of  her  Estate,  were  also  granted  to  the  Plain-  ^820. 


tiff  and  the  said  Francis  Beecher. 


Scott 

V. 


Richard  Milk,  the  Mortgagee,  threatened  to  proceed  Bbecher 
to  recoTer  by  Ejectment  the  mortgaged  premises,  and  Ux. 
whereupon  the  Plaintiff  filed  the  present  Bill,  insisting 
that  he  ought  to  hare  the  Mortgage  paid  out  of  the 
personal  Estate  of  the  Mortgagor,  he '  having  left 
Assets  more  than  sufficient  for  that  purpose,  and  the 
Prayer  of  the  Bill  was  accordingly. 

The  Defendants  by  their  Answer  admitted  that  the 
Assets  oi  James  Typm  were  more  than  sufficient  for  the 
payment  of  his  Funeral  Expenses  and  Debts,  including 
the  Mortage- Debt  and  Interest  thereon,  and  that  E* 
Tyson  had  in  her  life-time  possessed  Assets  of  James 
Tyson  more  than  sufficient  to  pay  all  Debts,  including 
the  Mortgage,  and  that  at  her  death  there  was  also 
outstanding  of  James  Tyson  sufficient  to  pay  the  Mort- 
gage ;  but  they  submitted,  that  under  the  circumstances, 
the  Plaintiff  must  take*  the  Copyhold  Estate,  subject  to 
and  chargeable  with  ihe  Mortgage  Debt,  land  that  he' 
was  not  entitied  to  hare  the  personal  Estate  applied  in 
discharge  of  the  Mortgage. 

Mr.  Pepys,  and  Mr.  Walker,  for  the  Plaintiff. 

The  Heir  oLEHzabeth  Tyson  takes  the  Estate,  as  she 
did.  .  She  was  Devisee  of  the  mortgaged  Estate,  and 
had  the  residue  of  the  personal  Estate  also  of  the  Mort-. 
gagor  bequeathed  to  her.  She  did  nothing  respect- 
ing the  Mortgage,  and  died  intestate.  As  Devisee, 
she  was  entitled  to  apply  the  personal  Estate  in  dis- 
charge of  the  Mortgage ;  so  must  her  Heir..  She  might 
determine  to  take  the  Copyhold  Estate  cum  mere,  or 

V0L.V.  H 
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i^to.         t(y  discharge  the  Mortgage  out  of  tha  peraonf4  Estate^ 

'        '     but  flhe^ied  without  ezpreMing  any  intention  either 

Scott         ^^y^  ^^  manifesting  any  option.    The  personal  Estate 

)ekche«      ^'^  *^  primary  Fund  for  the  paymei^  q£  i)^  llorU 

and  Ux.        8^®  ^^*'  "^  ^^  auj^ary  secwtjr,  ^  »eal  Estate^ 

o^gh<i  90t  to  be  ch^rgedf  unless,  aoou)  ma^ifesfc  hk- 

potion  appeared  oa  Ijhf  p^M  of  EUxaidh  T^/m.  ^ 

$a;9n^i^te  the  personal  Estate*    Tb^reis  no  CiH^  n^ 

hf|¥e  l^eep  able  to  discoyi^  that  ha^  deci4ed.  this,  point* 

Eoefyn\.  Bvffyn  (a),  deeifl^a  only  t^  i^  pecMsmil 

Estate  is  the  primary  Fund  for  the  payment  of  a  mbrt- 

gage  Debt.    The  Assets  of  the  Mortgagor  were  aug- 

molted  in  oonsequence  of  Ae  Meitgage.    If  «he  Case 

be.doubtfuly  the  Court  w91  be^  disposed  to  fttfow-  the 

Heif  at  law. 

Ikb.  Jtoo^aad  Afo.  Patecvfy  for  the  Defendants^ 
wei?  stepped  by 

The  Vicb-Chancellob  : — ,  . 
Elizabeth  Tyson  was  Pevisee  of  the  Copyhqld  Estate, 
and  was  also  residuary  liegatee  and  Ij^JCj^outpx  of  tb^ 
^opctgagor.  If  s^ehad  thojught  ^i,  sh&upght  have  piiid 
off  the  Mortgage  out  of  the  paiESOaal  Estn^te  of  h0r> 
Husband,  for  it  is  admitted  that  she  possessed  Assets 
sufficient  to  pay  all  the  Debts,  incloAng  the  Mort- 
gage,  and  it  may  therefore  be  said  that,  she  elected  to 
continue  the  Mortgage  as  a  Charge  on  her  real.Estate, 
But  I  apprdiend  this  is  not  a  Case  in  whi<}h  her  per- 
sonal representative  is  bound  to  make  out  any  such 
fitct  of  election.  By  the  gift  to  her  as  residuary 
Legatee,  the  ^rsonal  Estate  of  James  Tyson  became 
her  personal  Estate,  but  the  Mortgage  Debt  of  James 

(A)  a  P.  Wms*  664. 
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2yMm  was  Dot  her  Debt,  and  her  Heir  therefore  has  iSso. 
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no  equity  to  pay  oJBT  thifi  Mortgage  out  of  her  personal 
Ebtate.  ^^^" 

The  Bill:  was  didmisBed,  with  Costa.  BExcHEa 

andUx. 


loth  July. 


LEONARD  BEECHER  MORSB,  CHARLOTTE 
FELiaA  FINLEY,  JtJLI  ANA  WATSON,  ATHER- 
TON  WATSON,  and  WENMAN  LANGHAM 
WATSON,  Executor  of  Camilla  Matilda  Watson, 
deceased,  .  .  .  *  .  Plaintiffs ; 
and 

WALTER  Maiquis  of  ORMONDE,  WILLIAM 
GRESLEY,  THOMAS  HOLLOWS,  JOHN 
RICKMAN,  RALPH  ADDERLEY,  and  JOHN 
PEAUWQNT,^      -        .        .        .        Defendants. 

In  1797,  Mrs.  S.  P.  Clarke,  the  Wife  of  /.  H.  P.      Xestatrix  by 
Clarke,  having  an  absolute  power  of  Appointment  (a)  ker  Will  limited 
by  Win  or  otherwise,  notwithstanding  her  Coverture,  certain  Ettatee 
over  the  Reversion  or  Remainder  in  Fee  Simple  ot^^M^^^S^^ 
divers  Manors,  8cc.  in  Deriy  and    other  Counties,  J^l^di^'^T* 
expectant  upon  certain  Estates  in  Tail  Male  limited  ^c  -^  -^  ^1^ 
successively  to  her  Son,  O.  T.  R.  Price  Clarke,  herself^Q,!,  succeaiveh 
in  TaU  Male;   Remainder  to  her  Daughters  as  Tcnakts  in  common  in 
Tail  General;  and  tf  an  only  swrvmng  Daughter^  to  her  in  TaUOe^ 
neral;  and  m  D^tmk  of  all  snck  Isiue  cf  Ln^  O.  to  Trustees  for 
VXX)  !fearst  upon;  Trusif  to  raise  certain  Legacies  as  she  should  bequeath, 
bif.at^.CodieilorQodiejils;  and  she  t^erwards  ^  Codicil  bequeathed  certain 
legacies,  after  the  decease  andftdhre  qf  issue  rf  her  Daughter  Lady  O. 
Lady  O.  ^d  without  Issue. 
Hetdthttt  the  Legacies  were  payable  when  the  Term  was  to  take  effect. 

(a)  It  did  not  appear  on  the  pleadinp  how  she  acquired  this 
power. 

H  8 
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1820. 

• V • 

Morse 
and  others 

•  V. 
Marquis  of 
Ormonde 
and  others. 


the  said  S.  P.  Clarke,  and  Clement  Kynnerdey,9xxd  sbe^ 
by  her  Willi  22d  Day  of  December,  1797,  devised  aa 
foUows :  *'  I,  5.  P.  Clarke,  Wife  of  /.  H.  P.  Clarke^ 
of,  &c.  do  by  force  and  virtue  g(  all  and  every  Power 
'and  Powers  given  to  and  vested  in  me  for  thai  purpose, 
in  and  by  any  Deed  or  Deeds  of  Settlement,  Fine  or 
Fines  made,  levied  and  executed  hy  me  and  my  said 
Husband^  and  of  all  and  every  other  Power  and  Powers^ 
whatsoever  in  me  vested,  or  in  any  wise  enabling  me, 
notwithstanding  my  Coverture,  in  this  behalf  make, 
publish,  and  declare  this  my  last  Will,  and  Appointment, 
in  nature  of  a  Will,  in  manner  following,  (that  is  to  say) 
I  give  and  devise,  direct,  hmit  and  appoint,  all  that 
the  Reversion  or  Remainder  in  Fee  Simple  expectant, 
or  to  take  eSett  in  possession  on  the  several  deceases 
of  my  Son,  G.  T.  R.  P.  Clarke,  myself,  and  Clement 
Kynner$ley  respectively,  without  issue  Male,  of  and  in 
all  and  every  the  Manors,  &c. ;  and  also  all  other  real 
Estates  whatsoever  and  wheresoever  in  Possession, 
Reversion,  Remainder,  or  Expectancy,  over  which  I 
have  any  disposing  power,  unto  and  to  the  use-  of 
T.  W.  Hunloke,  Esq.  of,  8ic.,  the  Rev.  Wm.  Gredey, 
of,  &c.,  James  Houwn,  of,  8cc.,  and  Wm.  Spear,  of,  &c., 
their  Heirs  and  Assigns  for  ever;  but  upon  Trust,  to 
convey  and  settle  the  same  in  manner  following,  (that 
is  to  say,)  to  the  use  and  intent,  that  my  Daughter, 
A.  M.  C.  Clarke,  or  her  Guardian  or  Ghiardians,  may 
receive  thereout  during  her  Minority,  or  until  she  shall 
marry,  with  the  consent,  in  writing,  of  such  Ghiardian 
or  Guardians,  one  Annuity  or  clear  yearly  Sum  of 
1,000/.  for  and  towards  the  maintenance,  education 
and  support  during  such  Minority,  or  until  her  mar- 
riage, with  such  consent  as  aforesaid,  and  subject 
thereto,  to  the  use  of  my  Husband,  J.  H.  P.  Clarke, 
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^d  his  Assigns,  sans  tDaste,  for  and  during  the  joint 
liyes  of  him  and  my  said  Daughter^  or  until  she  my 
said  Daughter  shall  attain  the  Age  of  21  years,  or 
marry  with  such  consent  as  aforesaid,  which  shall  first 
happen;  and  when  and,  so  soon  as  jny  said  Daughter 
shall  attain  the  age  6f  twenty-one  years,  or  marry  with 
such  consent  as  aforesaid,  which  shall  first  happen,  then 
to  the  use  and  intent  that  one  full  moiety  of  all  the 
aforesaid  Estates,  in  case  her  Father  shall  be  then 
living,  but  if  dead,  or  from  and  after  his  decease,  then 
that  the  whole  of  the  same  Estates  may  be  limited  to 
one  or  more  Trustees,  (to  be  nominated  by  my  said 
Daughter,)  his  or  their  Heirs,  during  the  Life  of 
my  said  Daughter,  in  Trust,  to  pay  and  apply  the 
Rents,  Issues  and  Profits  thereof,  for  her  sole  and 
separate  use,  exclusive  and  independent  of  any  Husband 
widi  whom  she  ntay  intermarry  and  not  to  be  sub- 
ject or  liable  to  his  Debts  or  Engagements ;  and  as 
to  the  other  moiety  of  all  the  said  Estates,  firom  and 
after  the  Marriage  of  my  said  Daughter,  or  attaining 
the  age  of  twenty-one  years,  which  shall  first  happen 
as  aforesaid.  To  the  use  of  my  said  Husband,  /.  AT,  P. 
Clarke,  and  his  Assigns,  for  and  during  the  Term  of  his 
natural  life,  without  Waste,  with  Remainder,  after  the 
death  of  my  said  Daughter,  as  to  one  moiety  of  all  the 
said  Estates,  in  case  her  Father  shall  be  then  Uving,  but  if 
then  dead,  and  firom  and  after  his  death,  then  as  to  the 
whole  thereof.  To  the  use  of  the  first  and  other  Son  and 
Sons  of  my  said  Daughter  successwely  in  Tail  Male,  with 
Remainder y  in  default  of  such  Issue,  To  all  and  every  the 
Daughter  and  Daughters  of  my  said  Daughter,  if  more 
than  one,  as  Tenants  in  common  in  Tail,  with  Cross-'Re- 
mainders  between  them  in  Tail,  and  with  Remainder  to  an 
only  ot  only  surviving  Daughter  in  Tail,  with  Remainder, 

H3 
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1830. 
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Morse 
and  others 

V. 

Marquis  of 
Ormonde 
and  others. 
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i8ao. 

y 

Morse 
and  others 

V. 

Marquis  of 

O&MONDB 

and  others* 


in  default  of  aU  mch  Issue  ofmf  said  Daughter,  as  to  one 
moiety  f  or  the  whole,  as  the  event  may  happen,  of  M  the 
aforesaid  Estates,  To  the  use  of  one  or  mare  Trustee  or 
Trustees,  to  be  for  that  purpose  named,  their  Executors, 
Administrators  and  Assigns,  for  the  term  of  looo  Years, 
without  impeackment  of  Waste,  upon  Trust,  by  the  usual 
ways  and  means,  to  raise  and  key  such  Legacies  or  Sums 
of  Money  as  I  have  hereinafter  given  and  bequeathed,  or 
shall  by  any  Codicil  or  Codicils  thereto,  hereafter  give 
afid  bequeath,  and  pay  the  same  to  the  Persons  respective^ 
hereinafter,  or  in  and  by  such  Codicil  or  CodkUs  named 
or  to  be  named;  and  as  to  the  said  moiety,  or  the  whole,  as 
the  event  may  happen,  of  the  said  Estates,  to  be  comprised 
in  the  said  Term  of  lOOO  Years;  from  and  cfier  the  end!, 
expiration,  and  other  sooner  determination  thereof,  and  sub- 
ject in  the  tnean  time  thereto,  and  to  Trusts  thereof.  To 
the  use  of  my  said  Husband,  the  said  J.  H,  f.  Clarke, 
his  Heirs  and  Assigns  for  ever ;  in  which  said  Settle- 
ment so  to  be  made  as  aforesaid  shall  be  contained 
the  usual  limitation  to  one  or  more  Trustee  or  Trustees 
during  the  life  of  my  said  Daughter  and  Husband 
respectively,  as  the  case  may  require,  for  preserring 
contingent  Remainders,  and  the  usual  powers  of  leasing, 
to  the  respective  Tenants  for  life,  for  twenty-one  years, 
at  the  best  Rents,  and  under  the  usual  restrictions. 
And  also  a  power  for  my  said  Daughter  to  cha^  the 
said  Estates  with  portions  for  younger  Children,  in  case 
of  Issue  male,  not  exceeding  20,ooo/.  if  only  one  younger 
Child,  30,000/.  if  two  or  more,  40,000/.  if  three  or  more 
such  Children,  to  be  raised  and  paid  at  such  age  or 
ages,  days  or  times,  and  in  such  shares  and  propor* 
tiong,  manner  and  form,  as  she  myssdd  Daughter  shall 
or  may  order,  direct  or  s^point ;  and  also  all  such  other 
powers  as  are  usually  inser^d  in  Settlements  of  the 
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like  nkture^  or  as  Counsel  shall  advise.  I  give  and  be- 
queathpfrom  and  %mme£aUhf  afLtr  the  death  of  my  said 
San  G:  T.  R.P.  Clarke,andthe  said  Clement  Kynneniey 
retpeetiveijff  without ,  Issue  nude,  and  the  defease  and 
failure  af  Issue  of  my  said  Daughter,  A.  M.  C.  Clarke, 
the  several  Legacies  or  Sums  of  Money  hereinafter 
mentioned  (that  is  to  say)  the  Sum  of  20^000  /•  equally  . 
between  and  amongst  the  toxii  younger  Children  of  the 
late  Catherine  Waison,  who  was  Sister,  &c.  the  Sum  of 
5,600  2.  to  C.  KynnetsUy,  Sister  of  the  said  Clement 
Kynnersky\  the  Sun  of  5,0002.  to  Becher  Mc/ne,  only 
Son  of.  See.;  tlie  Sum  of  3,000/.  to  H.  S.  Hunloke, 
Daughter  of.  Sec.;  and  the  Sum  of  2,000/.  to  H.  E.  Hun- 
loke, Esq.  alid  do  hereby  giye  and  beqtieadi,  from  and 
iinmediatdy  after  my  decease,  unto  the  foresaid  T.  Ifl 
Rwfdcike,  "WUKam  Greeley,  James  Houson,  and  Williahs 
Spear,  or  such  of  them  as  shaU  survive  me,  the  Sum  of 
500/.  a-piece,  to  be  paid  within  three  calendar  months 
next  after  my  death,  by  and  out  of  my  moiety  of  the 
surplos  Rents  and  Profits  of  the  aforesaid  Estates,  and 
such  other  Monies  or  personal  Estates  as  are  settled 
upon  me,  or  made  subject  to  my  disposition :  And  from 
and  after  payment  of  the  said  last-mentioned  Legacies 
of  500/.  a-piece  to  my  said  Trustees,  I  give  and  be- 
queath all  the  remainder  of  the  Monies  whereout  the 
same  are  directed  to  be  paid  as  aforesaid,  which  shall 
remain  liter  payment  thereof,  unto  my  Husband,  J.  H. 
P.  Clarke,  to  and  for  his  own  use  and  benefit:  And 
I  constitutes  and  appoint  my  said  Husblmd,  /.  H.  P. 
Clarke,  sole  Executor  of  this  my  last  Will  and  Testa^ 
ment;  and  for  the  better  securing  the  payment  of  the 
said  last-mentioned  Legacies,  charge  the  reversion  of 
tile  aforesaid  Estates  hereinbefore  devised  to  and  with 
the  payment  thereof." 

H4 
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CASES    IN   CHANC1BBT. 

S,  P.  Clarke  made  seTeral  Codicils  to  her  Will;  and 
by  the  first  of  such  Codicils,  bearing  the  same  date  \^ith 
her  Will  or  Testamentary  Writing,  she  gave  to  the 
said  T.  W'Hunloke  and  William  Gresley,  500  /.  a-piece, 
and  to  the  said  James  Houson  and  William  Spear,  2,000/. 
a  piece,  to  be  paid  within  Six  Months  after  the  death 
of.  herself  and  Son,  and  the  said  Clement  Kynnersley 
without  Issue  male,  the  same  to  be  in  lieu  of  the  Lega- 
cies given  by  her  Will;   and  she  charged  the  Es- 
tates devised  by  her  said  Will,  with  payment  thereof; 
and  by  the  second  of  such  Codicils,  bearing  date,  the 
27th  day  of  May  1800,  the  said  S.  P.  Clarke  revoked 
the  appointment  of.  the  said  T.  W.  Hutdoke  as,  a 
Trustee   under  her  Will,  and  revoked  the  Legacies 
given  to  him  by  her  said  Will,  and  the  first  Codicil 
tiiereto ;  ipid  by  the  third  of  such  Codicils,  bearing  date 
the,  2nd, day  of  July  1801,  the  said  S.  P.  Clarke  re- 
yoked  the  appointment  of  the  said  James  Houson  aa  a 
Trustee  under  her  Will,  and  the  Legacies  given  to 
him  by  her  said  Will,  and  the  first  Codicil  thereto^  and 
appointed  Thomas  Hollows,  of  Clapwell,  in  the  County 
.  of  Derby,  Esq.  to  be  a  Co-trustee  under  her  said  Will, 
with  the  said  William  Gresley  and  William  Spear ;  and 
«by  the  fourth  and  last  of  such  Codicils,  bearing  date 
the  9th  day  of  September  i8oi,  the  said  S.  P.  Clarke 
revoked  the  appointment  of  the  said  William  Spear  as 
a  Trustee  under  her  said  Will,  and  the  Legacies  given 
to ,  him  by  her  Will,  and  the  first  Codicil  thereto,  and 
thereby  gave  and  devised,  directed^  limited  and  ap- 
pointed, all  that  the  said  Reversion  or  Remainder  of 
afid  in  the  said  Manors,  &c.  unto  and  to  the  Use  of 
the  said  William  Gresley,  Thomas  Hollows,  and  John 
'  JUckman,  Esqrs.  and  to  their  Heirs  and  Assigns,  ex- 
clusive of  the  said  William  Spear,  but  upon  such  TrustSi 
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«nd7or  such  intents  and  purposes,  as  in  and  by  her 
said  Will  are  mentioned  and  declared  of  and  concern- 
ing the  same ;  and  she  thereby  in  all  other  respects 
ratified  and  confirmed  her  said  Will,  and  the  several 
CodicUs  thereto. 

S.  P.  Clarke  died  in  January  1802.  The  Will  and 
Godioils,  or  Writings  in  the  nature  of  a  Will  and  Codi- 
cils, were  proved  by  the  said  J.  H.  P.  Clarke,  the  Hus- 
band. 

S.  P.  Clarke  left  the  said  G.  T.  R.  P.  Clarke,  her 
only  Son,  and  the  said  A.  M.  C.  Clarke,  her  only  other 
Child,  her  surviving ;  and  in  1805  the  said  A.  M.  C. 
Clarke  intermarried  ^th  the  Marquis  of  Ormonde  (then 
Earl  of  Omumde  and  Ossory). 

G.  T.  R.  P.  Clarke,  and  Clement  Kynner$ley,  after- 
wards died,  without  leaving  Issue  male  living  at  their 
respective  deaths,  and  without  having  barred  the  entail 
of  the  said  Estates;  and  thereupon,  and  previously  to 
the  Year  i8og,  the  said  Reversion  or  Remainder  of  and 
in  the  several  Estates,  Hereditaments  and  Premises 
therein  before  mentioned,  contained  in  the  Will  of  the ' 
said  S.  P.  Clarke,  took  effect  in  Possession  in  the  said 
J.  H.  P.  Clarke  and  A.  M.  C.  Marchioness  of  Ormonde. 
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By  Indenture,  16th  day  of  June  i8og,  between  the 
said  /.  H.  P.  Clarke,  of  the  first  part,  John  Rickman  and 
Richard  Williams,  of  the  second  part,  and  the  Marquis 
of  Ormonde  (then  Earl  of  Ormonde  and  Ossory)  and 
A.  M.  C.  Marchioness  of  Ormonde  (then  Countess  of 
Ormonde  and  Ossory)  of  the  third  part;  the  said  several 
Manors,8Lc.sodevisedbytheWillof  theaaid^.P.  Clarke 
as  aforesaid^  were  subject  to  the  several  Legacies  or  Sums 
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ite^         of  Money  ohai^ged  upon  tfi^«kmefcythe  WiBof  the  said 
'  S.  P.  CAirftf  lindted,  ftom  and  after  the  decease  of  the 

w^^  said  A.  M.  €•  Mtardiioness  of  Omumie  and  fidhire  of 
Issue  of  her  Body,  as  to  one  undivided  moiety  of  the 
MtmppBiif  Baid  Estates  to  the  use  of  the  Marquis  of  Ormonde^ 
OaHOiTBk  his  Heirs  and  Assigns ;  and  as  to  the  other  undi-  - 
and  otheis,  Tided  moiety  thereof,  to  such  uses,  upon  and  for  such 
trusts,  intents  and  pmposes,  and  with,  under,  and  sub- 
ject to  such  powers,  provisoes,  declarationB  and  Agi^e- 
ments,  as  the  igsid  Marchioness  of  Ormonde^  by  any^ 
Deed  or  Instrument  in  Writing,  with  or  without  power 
of  revocation  and  new  appointment,  e^tecuted  as  in 
Ihe  said  Indenture  is  mentioned,  or  by  her  last  Will 
and  Testament  in  Writing,  or  any  Codicil  thereto,  or 
any  Writing  in  the  nature  of  or  purporting  to  be  her 
last  Will  and  Testament,  or  a  Codicil  thereto,  notwith- 
standing her  then  present  or  any  future  Covertuie,  or 
whether  she  should  be  sole,  or  married,  should  direct, 
limit  or  appoint. 

The  Marchioness  of  Ormonde,  by  her  Will,  2d  day  of 
March  1817,  after  reciting  the  powers  vested  in  her 
by  the  said  last-menlioned  Indenture,  did,  by  force  and 
virtue,  and  in  exercise  and  execution  thereof,  and  of 
eveiy  other  Power  and  Authority  in  her  vested,  or  in 
any  wifee  enabling  her  in  that  behalf,  direct,  limit  and 
appoint,  that  all  the  undivided  moiety  over  which  she 
had  It  pow^  of  (tppointmdnt  by  idrtue  of  the  same 
Ittdtentore  of  the  16th  day  of  June  i8og,  Of  by  any 
otiher  Power  or  Auihi^ilty  of  and  in  the  said  Manors, 
tec.  of  or  belonging  to  h^r  the  said  Testatrix,  whether 
in  Possession,  Bemaindet  or  Expectancy,  or  over  which 
she  had  any  power  or  autiiority,  should,  after  &ilure 
of  Issue  of  her  Body,  go  imd  remain  to  the  use  of  the 
said  J.  Atribwn,  P.  Gell,  of,  &c.  Richard  WiUums,  of 
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tbo.  and  Jokm  AUm  PcwiU,  6f,  ^8ce.  liteir  HdfB  and 
AflrigtiB,  x^OB  and  for  die  TMalto,  intents  and  par- 
poeea  ikeraiiiafter  ezpi688edaiid<l;<MMfaieddr)md  eoki** 

said  Manore,  &c.  with  tbe  ApptxMtMkc^f  exo^pl  ah 
Estate  called  CUkat;  in  the  Ootmt^  of  IMy,  wUA 
Estate  was  thereinafter  by  her  ^11  spedifi^aUy  dia* 
posed  of  upon  TVost  forihe  Mafqaaa  of  Ormmth,  bis 
Uteiia  ittd  Assigns  lor  ever;  and  as  to  diie  slddBstal^ 
dialled  ChUcoi^  in  Trast,  snbject  as  therein  mentioned, 
&r  fliesaid  WalUrMsstqaiM  of  Onwndie/andliis Assigns 
for  his  life,  without  impeaefament  <of  or  Aar  any  man&er 
of  Waste;  and  after  hib  decease,  in  Wni^  for  Edm»i 
^Sbdkwrc//  Cktmdas  Pola,^  Raibomne,  in  the  Ooanty  6t 
Z>efdy,Bsq.<he  eldest  Son  of  the  kte  SadkcemttCAaii^ 
Pok^  of  Radbourmj  aforesaid,  Esq.'  daring  his  fiatural 
life,  withoHt  impeachment  of  Waste,  with  Remainder  to 
his  first  and  other  Sons  in  Tail  node,  with  Remainder 
to  Reginald  Chandos  Pole,  for  Life,  with  Remainder  to 
his  ^rst  and  other-Sods  in  Tail  male;  with  Remainder  to 
German  Chemdm  P^,iolt  life,  with  Remainder  to  his 
first  and  other  Sons  in  Tail  male,  with  Remainder  to  the 
Dan^ters  of  the  said  Aimi^  SocheoeHU  Chandf*  Pole, 
as  Tenants  in  common  in  Tail,  wiA  QMMMkRemaindeA ; 
with  Remainder  to  the  Danghlars  of  ^lite'said  B^nald 
Gikmdbff  Pole,  in  Tail,  wiA  Gsoss^UssaindyrB,  with  Re- 
niainder  to  Ihe  Dangkte^  of  the  «aid  Gemm  C4Mdbt 
Pole,  in  Tail,  with  €ras8-%emainden,  with  Remainder 
to  the  right  Heirs.  «f  ^e  said  BtkHxri  SaOmerdl 
Chando$  Pole,  for  ever.  And  the  said  Testatrix,  aft^ 
ginng  divers  Legaeiea  and  Atmnitiea,  declared  it  «»%e 
her  Will  and  Sisim  that  idl  anfd  ^veirytbaAnnnities, 
Legacies,  and  other  SnaHi  or  fiafln  of  MMey,  nilMdier 
ammal,  or  in  grC>ss,  yAkh  ^ahe  lUdbeqaeMie^  jin^and 
by  her  said  Will  to  any  Pereen  or  fiencMwiiomseever, 
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or  which  she  should  bequeath,  or  direct  to  be  paid  by 
any  Codicil  to  her  said  Will,  or  Testameiitary  Papers 
signed  by  her,  or  in  her  own  Hand  T^riting,  whether 
witnessed  or  not,  ^cept  as  iherein  mentioned,  should 
be  charged  or  chargeable  on  the  said  CUkot  Estate 
alone,  exclusive  of  all  the  other  Estates  mentioned  or 
referred  to  in.  her  said  Will,  and  be  paid  and  payable 
thereout,  any  dire<^ons  in  her  said  Will  to  the  contrary 
tfa^eof  notwithstanding.  And  she  alto  declared  it  to  be 
her  Will  and  Derire  thai  the  several  Legacies  and  Sums  of 
Money  left  by  her  late  Mother^  by  her  Will,  or  amf  of  the 
Codicils  thereto,  should  be  considered  as  charged  on  all 
Estates  generally,  and  be  home  by  them  in  proportion  to 
their  respective  relative  value,  and  such  value,  if  disputed, 
to  be  ascertained  and  settled  by  her  said  Trustees  and 
Executors ;  and  the  said  Testatrix  appointed  the  said 
J.  Hickman,  P.  Gell,  Bichard  Williams  and  /.  A.  Powell, 
Executors  of  her  said  Will. 


/.  H.  P.  Clarke  died  in  the  life-time  of  the  said 
A.  M*  C.  Marchioness  of  Ormonde,  intestate,  leav- 
ing the  said  Marchioness,  his  only  Child  and  Heir  at 
Law ;  and  the  said  A.  M.  C.  Marchioness  of  Ormonde,' 
died  in  the  month  of  November  1817,  without  ever 
having  had  any  Issue ;  and  thereupon  the  said  Walter 
Marquis  of  Ormonde  entered  into  Possession  of,  and 
has  since  been,  and  now  is,  in  Possession  of  all  the  said 
Estates,  Hereditaments  and  Premises  devised  by  the 
Will  of  the  said  Sarah  Price  Clarke. 


Philip  Gell,  one  of  the  Trustees  and  Executors 
named  in  the  said  Will  of  the  said  A.  Jf.  C.  Mar- 
chioness of  Ortnonde,  disclaimed  the  execution  of  the 
Trusts  reposed  in  him  by  the  same  Will,  and  released 
aU  his  Rightrand  Interests  therein. 


CASES  IN  CHANCERY. 

NoSettlement  of  the  said  Estates  had  ever  been 
executed  by  the  Trustees  of  the  said  Will  and  Codicils 
of  the  said  Sarah  P.  Clarke.  . 

A  BiU  was  filed  by  the  Legatees  of  S.  P.  Clarke,U> 
compel  Payment  of  the  Legacies,  and  the.  question 
was,  Whether  under  the  circumstances  the  Legacies 
were  valid,  or  too  remote  and  void  ? 

Mr.  Hart,  Mr.  Shadwett,  and  Mr.  Pemberion,  for 
thePiaintiffi:— 
The  Plaintifis  are  cleaily  entitled  to  the  Legacies. 
It  win  be  said  on  the  other  side,  that  the  Term  was  to 
arise  on  the  failure  of  Issue  Male  of  the  Sons  of  Lady 
Ormonde,  and  on  failure  of  Issue  general  of  the  Daugh- 
ters of  Lady  Ormonde ;  and  that  the  Term  would  there- 
fore  arise,  although  there  should  happen  to  be  a  Daugh- 
ter of  a  Son  surviving ;  whereas  the  Legacies  are  given 
only  upon  Default  of  all  Issue  of  Lady  Ormonde, 
and  therefore  that  the  Legacies  not  being  to  take  effect 
when  the  Term  does,  nor  upon  the  determination  of 
prior  Estates-Tail,  but  afler  an  indefinite  fSetilure  of 
Issue,  are  too  remote  and  void. 

the  Testatrix,  Mrs.  P.  Clarice,  meant  that  the  Term 
should  be  raised  on  the  fitilure  of  the  successive  Estates- 
Tail  male,  which  had  been  limited  to  herself,  her  Son, 
and  Kynnersley,  and  on  failure  of  the  Estates-Tail 
limited  to  the  Sons  and  Daughters  of  hei^  Daughter^ 
and  that  the  Legacies  should  be  paid  at  the  same 
period  when  the  Term  was  to  arise  out  of  which  they 
were  to  be  paid.  There  .was  no  other  object  in  raising 
the  Term,  except  for  the  Payment  of  the  Legacies. 
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iSao.  ^^  ^'^  oTMn.  P.  €2arA0  created  an  executorf 

— ^^ ^     Tkuit    JofMs  T.  JfiM^ofi  (6),    Armv  r.  Fm^?^  (c), 

Mmsb         j^^  y^  jg^  ^^^  i^Qd  XoMgiAam  r.  Sandford  (e>.    It 

ouMM      jj^y  j^  contended,  that  to  giye  effect  to  the  Legaciet 

jff^ff^f^^      inqpetHoa,  the  Court  (notwiAhttaiicEBg  Idmeaborough 

OmMOHDB      nd.  ifap)(/>  wili  hcM^  thaft  acMrtfiigk  to.tte  WiH  and 

dad  othert.      Gfidioil  of  Mrs^  frwa^  the  Ibbm  Female  tf  bee  §0Ba 

took  an  Estate-Tail  by  imiriiealiiOD^  and  IfattheK  inteoH 

tion  was,  that  on  failure  of  all  Issue  of  her  Daughter 

^t,heK deaths  the, Term  was  tq  Ihi  WMd,  and  the^Legar 

cies  ]^d;  and  there  is  enough  in.  ti^  Will  to. warrant 

tbfM^  QQMtriMtiQa,  it  being  4»e  C^m  of  aiii  Me<»f 6iy 

XruAt^,  Stt{)|>osi9gtUs¥iew  of  the  Qmi^.  not.  tefiable> 

andtthait  tbn;  L^acjus  ^m  g^en  atr  ai  pdti)>4  do  raoista 

a«[tQ  bp  b%d^  ycA  ^^^tfM^Mwdume^:  ^  QnwMiir  ^hiia 

by  b^f  ^A€bN«pd»theii^  u^e»  <HMtaM^(yf  bee  Brtatea 

cbargrt  w$k  tbff  Legaoies^  sappoe^  ib^  oanaDt  b0 

darned  w4pr  tb^  WHI  o|  Ik^^i^,  JPnoty  ben  MoAer,  thejr 

ai^  otewiaM^  unfer  die  WiV  afi  tbe  Mttrcbionesa  oS 

Mx.  Bell,  Mr.  Wethertll,  Mr.  j^ome,  Sir  George 

Hampwn,  and  Mr.  Skirrow,  for  the  Defends 

ants: — 

The  Testatrix  does  not  appear  to  hare  known  the 

nature  of  her  interests  in  these  Estates,  and  owing  tp 

that  mistake,  the  L^acies  she  has  given,  must  iai)u 

the  Case  must  be  argued  as  if  a  Son  of  Lady  Ormonde 

bad  left  a  Daughter.    The  term  is  limited  to  take  effect 

^  on  fldlure  of  all  such  Issue  of  my  said  Daughter," 

that  is,  such  Issue  as  is  before  iji^entioned^  apd  is 

(&>  1,  Bro.  C.C.  9fil&.  (r)f  1M  yetf^iortad. 

(cX  6  Bro.  P.  C.  (/)»Fqk.  a6fl, , 

id)  It  East,  253. 
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IharefiMie  good;  but  Hbe  Legadet  are  luniled  totake 
aftct  aaer  the  death  of  the  &011  o£  dieTestBtiix,  aad 
oC  Mb%  Sffmmdtjf  feapectiTdjr,  withorat  Ittnie  mah^ 
avd  the  deeeaae  and  ftBuire  of  lame  of  her  Ikiightei 
4.  U.  C^Ctm*e^  thAt  ia,  after  a  geoerali  fidhim  of 
Iftiwef  her  Dw^^i  ao  tha*  if  hn Baii(^ter  hadtka 
«#  Qaaghter^  or  bane  (tf  Danghtara^  haioidyaSe» 
Whi»  bli«1iBft  laaoe  e  Daughter^  tho«gh  dke  Terin  mi^ 
heye^tahBai  effiwi  m»Peaanaiaan  oaLhiedoaA^  the  hogs^ 
efaa  wMidtttft  haere  been  fayahifriiftilfallwp  the>  Uam 
eff  the*  Amu  waft  entBiely  aad  aae  theiefcfie  too  iaan>i 
aadfeid. 

She  never  meant  thie  Le|^eB  to.  take  effect  uatJL 
fiubire.  of  th<s  laaue  of  Son^  and.  IHiigjbiteta., 

But  the  Coujrt  cannot  say  the  miatake  in  not  limiting 
the  Estate  to  the  Banghters  of  a  Son  could  be  auppUed. 
The  Court  does  not  interpose  to  correct  ezpresgiona, 
according  tp  the  intention^  where  pjajn.  words  am- 
used, but  only  where  incorrect,  words  are  used.  In. 
this  Case  in  particular,  the  Legatees,  mere  strangers, 
Qoul4not  eatt  fep  an  execotiORer  Ibe  Tntata  according^ 
tp,  the«  itttentiiM^  supposing  the  €%iMreD  or  Grand* 
obildijMeQviU^  Theae  woida mufUham  eflbct  giteato* 
lhepaaa:ttqii  §%md^  aad  an  BalBte^'hul  to  Dajaghiemi 
Qf  a  Sm  of  tfia  MarohioBeaa  ofi  Ormamft  cannel  be* 


In  LmtedforoMgh  and  jPor  (g),  (which  is  a  land-mark 
in  cases  of  this  nature^)  the»  waa  a  miatake  in  the 
Wil;  b«^  Oe  Gomt  woaUbaot  nnply  an  Sstate^Tlul, 
thonghAeinfeplie»vmBicknr.    Wliedf  Jomi^t.  iMbgm 


^         N 
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cante  on  befi»e  Lord  TTuiHaw^  he  partly  adopted  ihi 
Certificate  of  the  Court  of  King's  Bench,  but  did  not 
concnr.in  that  part  of. the  opinion,  which  was  contrary 
to  Lanesborough  and  Ibx;  and  the  opinion  of  Lord 
Thurlowvf^M  confirmed  on.  an  Appeal  tD  the  House  of 
Lords.  If  the  word  ''^ticA"  were  omitted,  or  struck 
out,  in  the  former  part  of  the  Will,  there  would-be  no 
inconsistency  bettnreen  the  two  partp  of  the  Wffl ;  and 
if  the  word  ''  tuch  "  is  inserted  in  the  latter  paart  of  the 
Will,  the  difficulty  is  equally  got  over.  -The  l^ssttttrix 
intended  the  Term  to  commence  and  the  Legades*  to" 
be  paid,  at  the  same  time ;  bnt  as  she  has  directed  the* 
Term  to  commence  at*  one  period,  itnd  the  Legacies 
to  be  paid  at  another,  and  as  the  Court  has  no  m^ans 
of  saying  whether  she  meant  the  period  when  the 
Legacies  were  to  be  paid  should  be  accelerated,  or  the 
time  for  raising  the  Legacies  aelayed,  the  Court  must 
act  upon  the  words  as  they  stand,  and  the  Legacies 
being  given  after  a  general  failure  of  Issue,  are  voidl 
There  is  a  mistake,  but  what  the  intention  of  the 

Testatrix  was,  is  not  clear. 

* 

The  Win  of  the  Marchioness  of  Ormonde  was  not 
intended  as  a  confirmation  of  Legacies  which  she- 
understood  to  be  void,  but  supposing  them  good,  she> 
makes  a  provision  for  them*  That  is  not  a  confirmation 
of  them.  Lord  Coke  (A)  says  as  to  confirmations,^' 
Cor^rmatio  est  nulla  ubi  donum  pracedens  est  invaUdmn^ 
et  M  donatio  nulla  ommno  nee  valebit  confirmatio. 

The  Vice-Chancbllor  :-^  ^ 

This  Testatrix  haviiig  limited  ccirtain  Estates  to  her 

Dau^ter  Lady  Ormonde  and  her  Issue,  provides  thai 

(h)  Co.Utt  a95b. 
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upon  Ae  detemunatiob  of  these  EBtateB^  a  ffim  of 
i,0OO  years  shall  arise  for  the  purpose  of  securing,  cer- 
tain pecuniary  Legacies  to  be  after  mentioned,  with 
which  it.  is  her  inteption,  in  that  event,  to  charge  the  . 
Estate;  and,  subject  to  such  charge*  she  gives  the 
Estate  to  her  Husbandin  fee. 

When  she  comes  afterwards  to  euumenute  the  legacies 
which  she  means  in  that  event  to  charge  upon  the 
Estate,  she  expresses  herself  to  this  effect^  **  I  give 
and  bequeath,  from  and  after  the  decease  and  failure  of 
Issue  of  my  said  Daughter,  the  several  Legacies  and 
Sums  of  Money  hereinafter  mentioned,  &c.  &c."  It  is 
paid  these  Legacies  are  given,  not  as  the  Term  is  to  arise 
upon  the  determination  of  the  Estates  befqre  limited  .to. 
the  Daughter  and  her  Issue;  but  upon  an  indefinite 
failure  of  all  Issue  of  the  Daughter;  and  that  there 
being  no  Estate  before  limited,  which  extends  to  all 
Issue  of  the  Daughter,  the  period  for  the  payment  of 
the  Legacies  is  too  remote. 

It  is  peirfectly  true,  that  there  was  no  Estate  before 
limited  to  the  Issue  female  of  the  Sons  of  the  Daughter, 
and  consiequently  no  Estate  which  extended  to  all  pos-   ' 
sible  Issue  of  the  Dau^ter;  and  that  taking  the  ex- 
pression literally  the  Legacies  are  too  remote. 


U3 


i8so. 


Morse 
and  others 

Marquis  of- 
Ormond£ 

and  others. 


That  the  literal  force  of  the  expresnons  here  is 
not  according  to  the  real  intention  of  this  Testatrix 
mdmits  of  no  doubt;  and  the  question  is,  whether  upon 
the  whole  of  this  Will  there  is  sufficient  evidence  of 
intention  to  warrant  the  Court  in  holding  that  when 
this  Testatrix  used  the  expression,  '  from  and  after  the 
fililure  of  Issue  of  my  said  Daughter,'  she  must  be  un- 

ToL.  V.  I 
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denrtdbd  to  mean  Issue  of  my  siiid  Dau^ter  as  afote* 
said.  All  Courts  in  the  construction  of  Wills  are  in  the 
constant  habit  of  supplying  such,  and  larger  words, 
where  the  context  of  the  whole  Will  requires  it 

In  the  first  place,  the  Term  is  to  ar^e  upon  the  deter* 
mination  of  the  Estates  limited,  for  no  other  purpose 
thati  the  payment  of  Legacies  thereinafter  given ;  and 
it  is  irmtional  to  say  that  the  Testatrix  did  not  intend 
that  the  Term  and  the  purpose  should  meet« 


In  the  next  place,  the  directions  as  to  the  raising  of 
these  Legacies  import,  not  a  future  contingency  which 
is  to  determine  whether  the  Legacies  are  or  not  to  be 
raised,  but  a  certain  and  immediate  purpose  to  raise 
the  Legacies  in  question  by  the  usual  means  at  thd 
commencement  of  the  Term. 

lUs  Testatrix,  therefore,  haTing  upon  Mure  of  par* 
ticular  Issue  of  her  Daughter  cteated  a  Term  for  the 
sole  purpose  of  pajring  certain  Legacies  after  mentioned 
in  heat  Will,  and  hsring,  futther,  used  expressions  which 
import  that  those  Legacies  are  then  innnediatdy  to  be 
paid  when  the  Term  arises,  when  she  afterwards  speaks 
of  the  Legacies  which  are  to  be  paid  upon  failure  of  Issue 
of  her  Dau^ter,  she  must  be  understood  as  speaking 
of  those  Legacies  for  which  she  had  before  provided, 
and  which  were  to  be  payable  upon  the  failure  ef  par- 
tieular  Issue  of  her  Daughter,  and  the  two  cbuaee  are 
to  be  rendered  consistent  by  supplying  the  sense  of 
Issue  aforesaid. 

I  think  this  course  of  reasoning  would  be  satiitfm^tory 
to  every  iooind,  if  it  might  not  be  conjeetuied  &at  it  was 


u. 

\ 
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by  mistake  that  there  was  no  limitation  to  ihe  Daughters 
of  the  Sons,  and  that  the  Testatrix,  therefore,  truly  in- 
tended that  the  Legacies  should  only  be  payable  upon  a 
general  failure  of  Issue  of  Lady  Ormonde.  I  will  not 
say  that  this  is  ah  extravagant  conjecture,  but  consider- 
ing it  cannot  justly  be  stated  higher  than  conjecturei 
and  that  it  is  not  therefore  to  be  relied  upon  as  the 
foundation  of  judicial  opinion,  I  nm  best  satisfied  with 
my  first  conclusion. 

WiA  this  opinion  it  becomes  unnecessary  for  me  to 
refer  to  the  question  of  confirmation  by  Lady  Ormonde^n 
Will. 

The  Decree  was  thus : 
'*  This  Court  doth  declare,  that  the  Legacy  of  ^fiOoL 
given  and  bequeathed  by  the  Will  of  S.  P.  Clarke,  the 
Testatrix,  in  the  Pleadings  named  to  the  Plaintiff,  and 
the  Legacy  of  ii^OfiOoL  thereby  given  and  bequeathed 
to  the  Children  of  Catherine  Waticm  in  the  Pleadings 
named,  and  the  several  other  L^acies  charged  by  the 
said  Will  and  Reversion  therein  mentioned,  are  well 
chaiged  upon  the  Estates,  Hereditaments  and  Premises, 
comprised  in  the  Term  of  i^ooo  Years  thereby  created. 


?J5 


i8so. 


MoasE 
and  otheri 

.«• 
Marquis  of 
Ormokde 
and  others« 


.  '^  And  this  Court  doth  Order  and  Decree,  that  it  be 
referred  to  Mr.  one,  8cc.  to  take  an  Account 

0f  w)&at  is  due  for  Principal  and  Interest,  in  respecit  of 
each  of  the  said  Legacies,  and  to  tax  the  Costs  of  the 
Plaintiffs  and  Defendants  of  this  Suit ;  and  unless  the 
Defendants,  the  Marquis  of  Ormonde,  E.  S.  C.  Pole, 
ZT.  JR.  C.  Pole,  and  G.  F.  C.  Pole,  or  any  or  either  of 
them,  ^hall,  within  Six  Months  after  the  Master  shall 
hare  made  the  Report,  pay  unto  the  Haintiffs  and 

I    2 
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Defendants^  the  Legatees^  the  Principal  and  Interest 
due  in  respect  of  their  LegacieSi  and  the  said  Costs  of 
this  Suiti  It  is  Ordered,  that  what  the  said  Master  shall 
find  due  for  Principal  and  Interest  in  respect  of  tke 
said  Legacies,  and  the  Amount  of  the  said  Costs  when 
taxed,  be  raised  by  Sale  or  Mortgage  of  the  said 
Estates,  Hereditaments  and  Premises,  or  of  a  suffix* 
cient  part  thereof,  for  the  remainder  of  the  said  Term 
of  1,000  Years,  with  the  approbation  6f  the  said 
Master,  and  as  he  shall  direct.  And  in  case  the  same 
shall  be  raised  by  Sale,  such  Sale  is  to  be  to  the  best 
Purchaser  or  Purchasers  that  can  be  got  for  the  same, 
.  to  be  allowed  of  by  the  said  Master :  And  it  is  Ordered, 
that  all  proper  Parties  do  join  in  such  Mortgage  or 
Sale,  and  produce  before  the  said  Master,  upon  oath, 
all  Deeds  and  Writings  in  their  custody  or  power 
relating  to  the  said  Estates,  as  the  said  Master  shall 
direct;  and  in  case  the  said  Legacies,  Interest  and 
Costs,  shall  be  raised  by  Mortgage,  then  it  is  Ordered^ 
that  the  Tenant  for  Life  of  the  said  Estates,  Heredita^ 
ments  and  Premises,  do  keep  down  the  Interest  of  the 
said  Mortgage  out  of  the  Rents  and  Profits  thereof. 
And  it  is  Ordered,  the  Money  to  arise  by  the  said  Sale 
or  Mortgage  be  paid  into  the  Bank,  with  the  privity 
of  the  Accountant-General  of  this  Court,  to  be  thfere 
placed  to  the  credit  of  this  Cause ;  and  the  same,  when 
so  paid  into  the  Bank,  is  to  be  applied  in  Payment  of 
what  the  said  Master  shall  find  due  for  Principal  and 
Interest  in  respect  of  the  said  Legacies,  and  of  the 
said  Costs ;  and  for  the  better  taking  of  the  said  Acr 
counts  the  Parties  are  to  produce  before  the  said 
Master,  upon  oath,  all  Books,  Papers  and  Writings 
in  their  custody  or  power  relating  thereto,  and  are  to  - 
be  examined  upon  interrogatories  as  the  Master  shall 
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direct,  who,  in  taking  the  said  Accounts,  is  to  make 
unto  the  Parties  all  just  Allowance.  And  this  Court 
.doth  reserve  the  consideration  of  all  further  Directions 
until  after  the  said  Master  shall  have  made  his  Report, 
and  the  said  Sale  shall  be  had ;  and  any  of  the  Parties 
are  to  be  at  liberty  to  apply  to  this  Court  as  there  shall 
he  occasion." 

"  And  this  Decree  is  to  be  binding  on  the  Defendant, 
Gorman  Francis  Chandos  Pole,  the  Infant,  unless  he, 
on  being  served  with  a  Subpcena  to  show  Cause  against 
the  same,  shall  within  six  Months  after  he  shall  attain 
hi9  Age  of  twenty-one  years  show  unto  this  Court  good 
Cause  to  the  contrary."  •   . 
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EBRINGTON  t;.  EBRINGTON. 

17th  July. 

In  this  Case  an  Infant  was  put  to  his  election,  whe-      infant  put  to 
ther  he  would  take  under  the  Will,  or  against  it ;  and  an  election  under 
the  Vice-Chancellor  referred  it  to  a  Master,  to  inquire  ^  Will;  and  a 
whether  it  would  be  most  for  the  benefit  of  the  Infant  ^f^^"^^  ^^  ^^^ 
to  elect  to  take  under  the  Will,  or  against  it  (a).  .  .      .  .  ,     ' 

tion  vxndd  he  most  to  his  Benefit. 

(a)  A  similar  Order  .was  made  in  Wilson  v.  Lord  John 
Townshend,  2  Ves.  697. 
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ALICE  EADE  EADE,        -       -       -       Plaintiii^ 

and 
WILLIAM  J.  EADE,  THOMAS  BODLEY,  MAIU 
GARET-SUSANNA    NORTON,     MARY-ANNE 
^        NORTON,  ELIZABETH  NORTON,  and  GEORGE 
18th  July.  EADE  and  WILLIAM  EADE,     -    -    Defendants. 

Bequest  of      ThE  WUl  of  George  Eade,  14th  June,   1814,  was 

Residue  to  T**-  thus:  "1  direct  that  all  my  just  Debts  and  Funeral 

a  o  s     ycy       Expenses  may  be  paid.    1  give  all  the  remainder  of 
"  requesting  mc        v^  ^    1     i<       ,      •*  ^     ,  .• 

would   at  her     ^^  Effects,  Cash,  Goods,  Plate,  Books,  8cc.  of  every 

deathykdveaool.  description,  to  my  Wife,  Alice  JEade  Eade,  (the  Plaior 
to  each  of  the  tiff,)  requesting  that  she  will  at  her  death  leave  aoo/. 
Miss  Nortons,  to  each  of  the  Miss  NortonSf  and  leave  the  remamder 
^a^r^lPh^  of  her  Property  to  my  Nephews,  Qfiorge  and  WilUam 
Provertv  to  mu  ^^»  ^^  ^^'^  proportions  as  she  thinks  proper.  I 
Nephews  G.  and  ^^^est,  as  a  favour,  that  my  Brother  Jonathan  Eade 
Wm.  Eade/'  and  Mr.  Thomas  Bodley,  will  act  with  her  as  joint 
It  was  referred  Executors  to  this  my  last  Will  and  Testament" 


to  the  Master  to 

inquire  who  were      j^^  j^ade  Eade  filed  her  BiU,  claiming  to  be  abso- 

l^^^^^^T"'  lutely  entitled  to  the  clear  residue  of  the  TesUtor's 
by  the  Miss  Nor-  ,^  ^      -^  /.i.-rxi        «         1 

tons-  and  on  his  P®™^"^*^  Estate,  after  Payment  of  his  Debts,  Funeral 

Report,  and  on  ^^^  Testamentary  Expenses. 
further  Direc- 
tions, the  Lega^  The  questions  made  were.  Whether  the  Defendants, 
des  were  secured  Susanna  Norton,  Aim  Norton  and  Elizabeth   Norton, 
to  the  three  Per-  ^^^^  respectively  entitled,  as  a  vested  Interest  in  them, 
«WM  prove     o  ^  ^^j   ^^  ^^  death  of  the  Plaintiff?  and  whether 
have  been  i«-  ^            _    _              «r.«.         xi 
tended  by  the  f^^^g^  Eade  and   Wilham  Eade  were  entitled  to  the 

Testator;  but  the  Testators  Wife  was  held  absolutely  entitled  to  the 
Remainder  of  the  Property ,  in  exclusion  of  the  Claims  of  G.  and  Wm. 
Eade. 


/" 
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remakiider  of  the  Tie^itatpr^A  Froperty,  after  the  4eath  ig^p, 

of  the  Plaintiff;  or  whether  the  Plaintiff  was  entifled     ' • ' 

to  the  Property  absolntdy?  ^^" 

£4DB 

On  the  Hearing  of  the  Canee  on  the  nth  March,      ^^^  otben. 
iteo,  it  was  referred  to  the  Miuter  to  inquire  who 
wese  the  Persons  meant  in  the  Will  of  the  Testator,  by 
the  description  of  the  Miss  Nortom. 

The  Matter,  by  his  Report,  31st  May,  i8so,  stated, 
diat  he  fonnd  by  the  Afidavit  of  WiUier  Eliy,  of,  8cc» 
that  he  was  intimately  acquainted  with  and  well  knew 
the  Testator  for  more  than  so  yetai,  previons  and 
up  to  his  deaths  and  that  he  was  acquainted  with  and 
knew  the  connectiona  of  the  Testator;  and  that  iiM 
Testator  was  many  years  in  partnership  with  Ba/gamn 
Norton,  (who  died  in  the  lifivtime  of  the  Testator,) 
in  the  Business  of  a  Tea-dealer;  and  tfiat  after  the 
death  of  the  said  Benjamin  Norton,  the  Testator  con-  ' 
tinued  the  partnership  with  Samuel  Norton,  his  Son, 
until  the  Testator's  death ;  and  that  Benjamin  Norton 
left  three  Daughters,  Margaret-Susanna,  Mary-Jlnne, 
and  Elizabeth  Norton ;  and  he  further  stated,  that  he 
did  not  know  any  Persons  of  the  Name  of  Norton 
who  were  connected  with  the  Testator,  other  than  the 
Family  before  mentioned;  and  he  verily  beliered  that 
the  Persons  meant  and  mentioned  in  the  Testator's 
Will  by  the  description  of  the  Miss  Nortons  were  the 
Defendants,  Margaret'Susanna,  Jdary^Anne,  and  ElizO' 
beth  Norton,  the  only  Daughters  of  the  said  Benjamin 
Norton.  And  upon  consideration  of  the  matter,  the 
Master  was  of  opinion  that  they  were  the  Persons 
meant  in  the  Testator's  Will  by  the  description  of 
*'  the  Miss  Nortom.'' 

14 
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iSfiO.  The  Cause  now  came  on  upon  further  Directions. 


^^ 


and  others. 


Bade  Mr.  Heald,  and  Mr.  Phillimore,  for  the  Plaintiff: — 

V*    «  The  Widow  takes  absolutely,  or  at  least  subject  only 

Eade  ^^  |.|jg  payment  of  206 1,  at  her  death  to  each  of  the 

Miss  Nortons.  The  words  of  request  by  the  Testator, 
that  she  would  leave  the  remainder  of  her  Property  to 
his  Nephews  George  and  William  Eade,  do  not  raise  a 
Trust  in  their  favour;  for  as  she  may  augment  or 
diminish  her  Property  in  a  hundred  ways,  it  is  wholly 
uncertain  of  what  her  Property  may  consist  at  the  ' 
time  of  her  death  (a).  How  are  the  Nephews  to  take? 
suppose  one. dies,  is  his  Representative  entitied?  If  she 
makes  no  appointment,  are  they  to  take  equally  ?  No 
Case  has  determmed  that. 

Mr.  Bell,  dud  Mr.  Daniell,  for  the  Defendant, 
Bodley,  and  the  Miss  Nortons: — 

Mr.  Home,  and  Mr.  SJiadwell,  for  the  Defendants, 
George  and  William  Eade: — 
The  Miss  Nortons  are  clearly  entitled  to  the  200/. 
each,  as  reported  by  the  Master,  and  'the  gift  by  the 
Testator,  "  of  the  remainder  of  her  Property  to  my  Ne- 
phews, George  and  William  Eade,  in  such  proportions 
as  she  thinks  proper,"  means  the  remainder  of  his  Pro- 
perty, after  deducting  the  Legacies  of  200/.  each  to  the 
Miss  Nortons.  Read  with  the  context  of  the  Will  he 
m^st  mean  to  speak  of  the  Property  he  had  left  to  his 
Wife,  and  not  as  to  that  which  she  might  acquire,  over 
which  he  had  no  dominion.  This  is  the  only  way  of 
giving  effect  to  the  words  of  the  Will.    The  request 

(a)  See  the  cases  on  this  subject,  a  Madd.  Prin.  and  Pract. 
p.  6  to  8,  2d  edit. 
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created  a  Trufityand  if  she  executes  no  Appointment 
they  will  take  equally. 

The  Vicb-Chancell0r  : — 
A  request  or  recommendation  will  raise  a  Trust,  if 
the  objects  and  the  Property  are  described  with  such 
certainty  that  the  Court  can  execute  it.  The  Defend- 
antSy  the  Miss  Nortons,  jeure  plainly  entitled  to  the  Lega^ 
cies  of  200  L  each ;  and  if  the  Testator  had  requested 
his  Wife  at  her  death  to  leave  the  remainder  of  his 
Property  to  George  and  William  Eade,  there  would 
have  been  a  clear  Trust  in  their  favour,  because  the 
remainder  of  the  Testator's  Property  could  have  been 
ascertained.  I  cannot  say,  that  by  the  remainder  of 
her  Property  at  her  death,  he  meant  the  remainder  of 
Ms  Property.  It  must  be  understood  to  mean  such 
Property  as  she  happened  to  possess  at  her  deaths  /rom 
whatever  source  derived. 
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This  Testator  having  therefore,  in  effect,  left  his 
Wife  at  liberty  to  deal  with  the  remainder  of  his  Estate 
as  she  pleased,  his  request  as  to  the  uncertain  Property 
of  which  she  might  be  possessed  at  her  death,  cannot 
create  a  Trust. 


PUNDERSON  t;.  DIXON. 

20th  July. 

JdY  the  Decree  in  this  Cause  it  was  directed,  amongst      The  Decree 
other  things,  that  ''  the  Parties  should  produce^  before  being,  amongst 
the  Master  all  Books,  Papers,  &c."  other  things,  that 

''the  ParHes 
should  produce  before  the  Master  all  Books,  Papers,  ^c.;**  the  xvords,  "  as 
the  Master  shall  direct,"  were  added  on  a  Motion  for  that  purpose.     * 
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Mr.  HeM  now  moved  to  vary  the  IfinmteSi  by  Hbm 
addition  to  the  Order  for  the  production  of  Books,  &C 
tiie  words,  ^*  as  the  Master  shall  direct;''  observing, 
that  it  would  be  more  conrenient. 


Mr. 

usual. 


Bell,  contra,  obserred,  those  words  were  not 


The  Vice-Chancellor,  after  consulting  with  the  Regi$* 
trar,  stated,  that  these  words  were  usual,  and  were 
important,  in  order  to  vest  the  Master  with  a  discretion 
upon  the  subject  of  production. 

Motion  granted. 


WARD  V.  COOKE. 

sistJuly. 

MnUifarious'  WhEN  this  Cause  came  on^  Mr.  Owen  objected  that 
ness  ina  BiU  the  Bill  was  multifarious,  but  the  Viee-ChanceUor  held> 
'^te'^e^'^^  that  if  a  BiU  be  multifarious  it  should  be  objected  to 
of  iJui  CmuuT^  ^y  Demurrer,  and  that  it  is  too  late  to  make  that 
objection  on  the  Hearing  of  the  Cause. 


of  the  Cause. 
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SURMAN  9.  SURMAN.  '      777^ 

fisd  July. 

1  HE  Question  in  this  Cause  was  as  to  the  Construe-      Bequest  of 

tion  of  the  following  Bequest :  ^*  And  as  to  my  House-  Household 

hold  Goods,  Stock  in  Trade,  Book  Debts,  Monies,  and  ^oods,Src.  after 

all  other  personal  Estate  that  I  shall  die  possessed  of,  ^^^J?^  ^ 

,,.  .-r.  n.-rv,         DebtSy  Src.  to 

after  and  subject  to  the  Payment  of  my  just  Debts,  Testator's  Wife 

Funeral  and  Testamentary  Expenses,  I  gire  and  be-  for  her  Ufe^  or 

queath  the  same  to  my  said  Wife,  for  her  Life,  or  Wtdowkood^with 

Widowhood,  with  power  for  her  to  use,  apply,  employ,  Potoer  to  her  to 

and  appropriate  the  same  as  she  thinks  proper,  for  her  ***^  ^^*  *"*"*>  ^ 

TO     ^.       J  xu  '  ^  t  J  s^^  should  thM 

own  Benefit,  and  the  proper  mamtenance  of  my  said  ^     ^. 

Nephew  and  Daughter-in-Law  during  their  respectiye  og,.  Benefit  and 

DunoritieB ;  and  upon  her  decease,  or  second  Mairiage,  the  Mamtemmce 

I  give  and  bequeath  the  same,  or  so  much  as  shaU  then  rf  Testator's  Ne- 

remain,  unto  my  said   Nephew,  Henry  Sunnan,  and  P^^^^^^^^^ 

my  Daughter-in-Law,  Mary  Handy^  equally,  Share  ^^^'fi^*^' 

and  Share  alike ;  and  my  Will  is,  that  my  Wife  shall  ^  ^\  ^  ^e* 

maintain  and  provide  Clothes,  and  educate  my  said  quest  ooer^  ignm 

Nephew,  and  permit  him  to  reside  with  her  so  long  as  ^^  Deaths  or  se* 

he  shall  behave  himself  properly,  and  be  sober  and  cond Marriage  of 

diligent,  to  the  satisfaction  of  my  Trustees;   and  I  ^^^^fi^ofthe 

request  them  to  advise  with  and  assist  my  Wife  in  the        J^,   ^^^ 

Management  of  my  Afl&irs,  and  give  them  5Z.  each  for  r^,^^  f^  g^i^ 

the  trouble  they  will  have  therein ;  and  I  appoint  my  Nephew  and 

said  Wife  sole  Executrix.  Daughter'tn- 

law*    Hcldy  that 
Mr.  Tnnoer,  and  Mr. ,  for  the  Plaintiffs.  ^^  jy^^  ^^ 

entitled  to  the  Residue  for  her  Life,  or  IVidamhood^  with  a  Porver  to  apply 
any  Part  of  the  Capital  for  her  awn  Benefit  and  the  proper  Maintenance 
of  the  Nephew  and  Daughter-in4aw  during  their  Minorities ;  and  that  on 
the  Death  or  Marriage  of  the  Widow,  the  Remainder  of  the  Capital  «»• 
applied  was  well  Umued  over. 


i?4 
1820. 

* w ' 

SURMAN 

V. 
SURMAN. 
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Mr.  Bell,  and  Mr.  Girdlestone,  for  the  Defendant, 
the  Executrix. 

The  Vice-Chmncelhr  was  of  opinion  that  the  Widow 
was  entitled  to  the  Inheritance  for  her  life,  or  Widow" 
hood,  with  a  power  to  apply  any  part  of  the  Capital 
for  her  own  Benefit,  and  the  proper  maintenance  of  her 
Nephew  and  Daughter-in-Law  during  their  respective 
minorities;  and  ^that  in  case  of  the  second  Marrii^e, 
or  on  the  death  of  the  Widow,  the  remainder  of  the 
Capital  unapplied  was  well  limited  to  the  Nephew  and 
Daughter-in-Law. 


Ex  parte  BOEHM  and  another,  in  re  BENNETT,  an 

Infant. 
4th  August. 

Tenant  inTail  ^  ^'^  ^^  ^  Cause  Petition ;  and  it  stated,  that  by  an 

mth  Remainders  Order  I2th  June  1820,  a  reference  was  made  to  a  Master 

over  by  Bargain  to  certify  how  the  Estate  therein  mentioned  was  vested 

and' Sale,  can-  in  A,  M.  Bennett  \   and  whether  he  was   an  Infant 

veyed  to  B./or  Mortgagee  or  Trustee,  within  7th  Anne,  c.  19,  and  for 

the  purpose  of  ^^0^1^    The  Master,  by  his  Report,  in  substance  stated, 

^*^^Jo^tk^ Free-  that  by  Bargain  and  Sale,  6th  June   1793,  between 

cive  in  a  Reco-  ^S^  Boehm  of  the  first  part,  Thomas  Bennett,  of,  8ic. 

very.   By  a  mis*  of  the  second  part,  and  Henry  Gibbs,  of  the  third  part; 

take,  the  Reco-  the  said  Roger  Boehm,  granted,  &c.  unto  said  Thomas 

very  was  suffered  Bennett,  his  Heirs  and  Assigns,  inter  alia,  the  Manor  of 

before  the  Bar-  Lordship  of  SunAwfy,  with  the  Rights,  8lc.  and  also  several 

^^^  ,  ,       messuages  or  Tenements,  pieces  or  parcels  of  Arable 

was  executed,  °  .         > 

The  Tenant  in      ^^^^^*  Meadow  and  Pasture,  situate,  8lc.  at  SifiiAiiryafore- 

Tail  died.  Held-  ^^^>  ^^'  ^^^  ^^^^  ^  Messuage,  &c.  situate  in  Bishopsgate 

that  the  Infant  Jleir  of  B.  was  not  a  Trustee  under  the  Statute  (fyth  Anne,  c.  19. 
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Street,  in  the  City  of  London,  and  also  Eight  Messuages  1820-" 

or  Tenements,  situate  in  Bishopsgate  Street,  8cc.  and  in 

the  Pariah  of  St.  Peter,  Comhill,  Jjondon,  &c.  with  their        ^  ^^^ 

and  every  of  their  Appurtenancfes,  To  hold  to  the  use  of  ,  another 

said  Thomas  Bennett,  his  Heirs  and  Assigns,  for. ever ;  ^  ^^ 

to  the  intent  that  he  might  become  Tenant  of  the  Free-;       Bennett. 

hold  of  the  said  Premises,  to  the  end  that  Three  or 

more  common  Recoveries  might  be  suffered  of  the 

Premises  thereby  granted,  bargained  and  sold,  as  therein 

mentioned.     And  it  was  thereby  declared  and  agreed 

that  the  said  Recoveries,  and  all   other  Recoveries, 

Fines,  Conveyances  and  Assurances  theretofore  made, 

levied,  suffered  or  executed,  or  thereafter  to  be  had 

made,  levied,  suffered  or  executed  of  the  said  Premifles; 

should  be  and  enure  to  the  use  and  behoof  of  the  said 

Roger  Boehm,  his  Heirs  and  Assigns,  for  ever,  and  to 

and  ,for  no  pther  use,  intent  or  purpose  whatsoever* 

And > he  found  the  said  Indenture  was  enrolled  in. the 

Court  of  ^  Gam^tum  Pleas  as  of  Trinity  Term  in  the.  33d 

Year  of  George  III.  and  registered  the  31st  day  qf 

March.  1794;   and  he  foimd  that  in  the  said  Trinihf 

Term  two  Recoveries  of  the  said  Manor  and  PremiQCs 

were  duly  suffered  in  pursuance  of  the  said  Indenture, 

wherein  the  said  Henry  Gibbs  was  Demandant,  the  said 

Thomas  Bennett,  Tenant,  and  the  said  Roger  Boehm 

Vouchee ;  and  he  found,  that  by  Indentures  of  Lease 

and  Release,  4th  and  5th  days  of  February  1794,  the' 

Release  made  between  the  said  Roger  BoeAm,  of  the 

one  part,  and  Dorothy  Serle,  of  the  other  part,  he,  the 

said  Roger  Boehm,  for  the  considerations  therein  men* 

tioned,  granted  unto  the  siud  Dorothy  Serk,  and  her 

Heirs,  all  that  the  said- Manor  or  Lordship  of  Sunbury, 

with  the  Rights,  &c.  and  the  Messuages  or  Tenements 

in  Bishopsgate  Street,  and  other  the  Premises  therein 


126 


CASES  IN  CHANCERY. 


i8so. 
^^ V -' 

Eg  parte 

BOEHM 

and  another 

m  re 
Benitett. 


ft&d  herein  before  mentioned,  together  with  the  Rights, 
&c.  and  all  other  the  Hereditaments  and  Premises 
whatsoever,  with  the  Appurtenances,  then  late  t)f  Vamit^ 
tart  Hudson,  deceased,  wherein  the  said  Roger  Bodim 
was  seised  of  any  Estate  of  Freehold  pr  Inheritance  in 
possession,  sitnate  in  the  Counties  oi  Middlesex  and 
Hertford,  or  in  the  City  of  London,  and  all  the  Estate, 
&c.  of  him  the  said  Roger  Boehm  therein.  To  hold 
unto  the  said  Doroii^  Serle  and  her  Heirs,  to  the  use 
of  him  the  said  Roger  Boehsn,  and  the  Heirs  Male  of 
his  Body,  with  divers  Remainders  Over  as  therein  men- 
tioned, and  with  such  Powers  of  Leasing  aA  therein 
also  mentioned ;  and  he  found,  that  .by  Indenture  of 
Bargain  and  Sale,  bearing  Date  the  6th  day  of  February 
1794,  and  made  between  the  said  Roger  Boekm,  of  the 
first  par^  the  said  Thomas  Betmett,  of  tiie  second  )mrf, 
and  the  said  Harry  Oiibs,  of  tbe  third  part,  he,  the 
said  Roger  Boehm,  grtnted,  See.  unto  the  said  Thomas 
Bemmit,  Us  Heirs  and  Assigns,  inCer  alia,  all  those  the 
■aid  Manofy  Messnages,  Hereditaments  and  Premises, 
with  their  Appurtenances,  situale  at  S^mbiay,  and 
Bishop^aie  Strtei  a&mnid.  To  hold  to  the  said  nomas 
Benmett,  his  Heiis  and  AaaigBS,  to  the  use  and  behoof 
of  lus  the  aeid  Thomae  Bemuii,  his  Heirs  and  Assigns 
fiof  0ieT,  to  the  iatsnt  tiiat  the  said  I^Iobioi  Bemmii 
wif^  become  a  good  and  perfect  Tenant  of  the  Free-* 
hold  of  the  said  Manor  and  HereditanientB,  to  the  esMl 
that  one  or  more  common  Rsooveries  might  be  thereof 
snflered  in  the  masmer  ajid  at  or  before  the  times 
therein  expressed :  And  in  and  by  the  said  Indeittore  it 
was  declared  and  agreed,  by  and  between  the  said 
Parties  thereto,  that  the  said  common  Reooreiy  ot 
Beeorories  so  to  be  sufiered,  and  ihe  said  Indenture  of 
Bargain  and  Sale,  and  all  other  Recoveries^  Convey- 
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ances  and  Aflsimnces  theretofore  or  thereafter  to  be 
levied,  suffered  or  executed  of  the  said  Manor,  Mea- 
sni^ea  and  Hereditaments,  should  be  and  enure,  and 
the  Recoveror  and  Hecoverors  in  the  said  Recoveries 
named  or  to  be  named,  and  his  and  their  Heirs,  should 
stand  and  be  seised  of  the  said  Manor,  8cc.  To  the 
use  and  behoof  of  the  said  Roger  Boehm,  his  Heirs  and 
Assigns  f<Mr  ever.  And  he  found  that  in  Hilary  Term, 
in  the  34tti  of  Gtof^e  III.  two  Recoveries  ^ere  suffered 
in  pursuance  with  the  last-mentioned  Indenture  of  Bar^ 
gatn  and  Sale,  wherein  the  said  Hauy  Gibbs  was  the 
Demandant,  the  said  Tk&mas  Bemutt,  Tenant^  and  the 
said  Roger  Boehm,  Vouchee  of  the  said  Mdnor  of  Sun-^ 
hury,  Messuages  and  Hereditaments  before  mentioned, 
and  the  said  R(^er  JSmAhi  vouched  thecommon  Vouchee. 
And  he  found,  that  by  the  Record  of  the  said  Recoveries 
it  appeared  that  the  stme  Recoveiies  were  comideted, 
and  suflbred  before  the  said  Indentures  of  the  4IS1  and 
5th  days  of  February  1794^  or  the  said  Indeutare  of 
Batgitin  and  Bale  of  the  6th  February  1794,  or  eiflier  of 
fliem,  were  or  was  respectively  executed,  so  that  tiie 
second  Bstftte-Vttl  of  the  said  Roger  Boekm^mM  created 
after  the  second  Recovery,  and  was  not  barred  by  the 
operation  of  that  Recovery;  and  he  foimd  that  tike  said 
Roger  Boehm  did,  in  fats  Bfe4ane,  mal^e  a  Win,  bearing 
date  the  t^ih  day  of  March  1801,  and  wlneh,  amongst 
other  provisions,  was  in  the  worda  following,  Ibat  is  to 
Miy,  ''  I  Give  and  Bequeath  all  die  rest  and  residue  of 
my  Fortune  to  my  Trastees  aforesaid,  in  Trus^  to 
pay  tiie  Income  arising  therefrom  to  my  Brother 
Bdmand  Boehm,  Esquire,  meaning  thereby  the  said 
Edmund  Boehm,  for  his  use  during  his  life,  with . 
Remainder,  in  defouH  of  Issue,  to  Clemevii  Boehm, 
Esqtdre,  during  his  life,  with  Limitations  over.    And 
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li^  found  that  the  said  Manor  of  Sunburyi  MeSBua^eB, 
Hereditaments  and  Premises  hereinbefore  mentioned^ 
were  all  comprised  in  the  residue  of  the  said  Tes- 
tator's Estate  so  as  aforesaid  given  to  or  in  Trust 
for  the  said  Edmund  Boehtn  by  the  said  Will.  And 
he  found,  that  Thomas  Clarke  and  Henry  Gibbs,  in 
the  said  Will  described^  were  the  Trustees  in  the  said 
Will  named.  And  he  found  that  the  said  Roger  Boehm 
died  on  or  about  the  -—; —  day  of  July,  1803,  without 
Issue  male.  And  he  found,  that  by  Indenture  of  Bargain 
and  Sale,  bearing  Date  the  20  th  day  of  June  1804, 
and  made  between  the  Petitioner,  Edmutid  Boebm, 
therein  described  as  the  only  Brother  and  Heir,  and 
also  a  Devisee  in  the  last  Will  fmd  Testament  of  the 
said  Roger  Boehm,  deceased,  of  the  &st  part;  the  said 
Hemy  Gibbi,  of  the  second  part;  and  Charles  Gibbs,  , 
therein  described^  of  the  third  part;  the  said  Edmund 
Boehm  granted,  &c.  unto  the  said  Hemy  Gibbs,  his 
Heirs  and  Asi^gns,  amongst  others,  all  the  aforesaid 
Manor  of  Sunbury,  and  the  said  Hereditaments  and 
Premises  in  the  F'aiish  of  Sunbury  aforesaid,  with  the 
Appurtenances,  and  also  Six  of  the  said  Messuages  or 
Tenements  in  Bishopsgate  Street,  aforesaid,  by  the  de- 
scription of  all  that  capital  Messuage,  &c.,  and  also  all 
those  Five  Messuages  or  Tenements  situatd  and  being 
in  Bishopegqte'jstrut  aforesaid,  in  the  said  Parish  of 
St.  Martin  Outwich,  and  in  the  Parish  of  St.  Peter, 
Comhm,  in  the  said  City  of  London,  or  in  one  of  them 
of,  &c.,  with  their  Appurtenances,  to  hold  unto  and  to 
the  use  of  the  said  Henry  Gibbs,  his  Heirs  and  Assigns 
for  ever,  to  the  intent  that.he  might  become  Tenant  of 
the  Freehold  of  the  said  Premises,  to  the  end  that 
Three  or  more  common  Recoveries  might  be  suffered  of 
the   said  Premises,   and  of  other  Premises  thereby 
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granted^  8ic. ;  and  it  was  thereby  declared  and  agreed 
that  such  RecoYerieSy  and  all  other  Recoveries,  Fines, 
Conveyances  and  Assurances  theretofore  made,  levied, 
suffered  or  executed,  or  thereafter  to  be  had,  made, 
levied,  suffered  or  executed  of  the  said  Premises, 
should  be  and  enure  to  the  uise  and  behoof  of  the 
Petitioner  Edmund  Boehm,  his  Heirs  and  Assigns  for 
ever,  and  to  and  for  no  other  Use,  Trust,  intent  or  pur- 
pose whatsoever : — And  he  found,  that  in  Trifdiy  Term* 
in  the  44th  year  of  Geo.  3,  two  Recoveries  of  the^ 
said  Manor  and  Premises  were  duly  suffered,  in  pur* 
finance  of  the  said  last-mentioned  Indenture  of  the  20th 
day  of  June  1804 : — And  he  found,  that,  by  a  Decree  of 
this  Court,  25th  day  of  June  1804,  in  a  Cause  wherein 
the  Petitioner,  the  said  Edmund  Boehm,  was  the  Com- 
plainant, and  Clement  Boekm,  Sir  John  Frederiekf  and 
others  therein  respectively  named,  were  Defendants, 
it  was,  amongst  other  things,  declared,  that  the  Peti-< 
tioner  Edmund  Boehm,  under  and  by  virtue  of  the 
WiU  of  Roger  Boekm,  took  at  least  an  Estate-Tail  in 
the  said  Estates  of  the  said  Testator,  suljject  to  the 
payment  of  the  several  Annuities  charged  thereon  by 
his  said  Will;  and  that  Petitioner  Edmund  Boehm 
was  also  entitled  to  the  clear  residue  of  the  personal 
Estate  of  the  said  Testator,  afterpayment  of  his  Debts, 
and  the  several  Legacies  and  Annuities  given  by  his 
Will;  and  it  being  therein  admitted,  that  the  said 
Edmund  Boehm  had  suffered  common  Recoveries  of 
the  said  Testator*s  real  Estate,  it  was  ordered,  that  the 
Defendants,  Tlumiat  Clarke  and  the  said  Henry  Gibbs^ 
should  convey  such  real  Estates  to  the  said  Edmund 
Boehm  and  his  Heirs,  or  as  he  should  appoint,  subject 
nevertheless  to  and  charged  with  the  payment  of  the 
several  Annuities : — ^And  he  found,  that  by  certain  laden* 
Vol.  V.  K 
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i8fio.  tiires  of  Leaise  and  Release,  13th  and  15th  days  of 

February  iSig,  the  Release;  made  between  the   said 

^^^^^        Mdmund  Boehm,  of  the  one  part,  John  Thornton  and  the 

and  another      Petitioner  Robert  Bemey,  therein  respectively  described, 
in  re  Q^  ^^  Other  part ;  after  reciting,  amongst  other  things, 

Benkett.  that  the  said  Edmund  Boehm  was  seised  of  or  entitled 
to  the  aforesaid  Manor  and  Premises,  and  th^t  he  was 
desirous  of  cbnvertiug  the  same  into  Money,  ^a\d  that 
the  said  Jqhn  Thornton  and  IS^bert  Bemey  were  willing 
to. assist  him  in  ,that  obj^^t,  on  being  indemnified  as 
therein  mentioned ;  it  wa$  witnessed,. thati for  the  pur- 
pose of  carrying  such  desire  into  effect,  bq  far  as. 
the  same  related  to  the  said  Freehold  Hereditaments 
and  Premises,  and  in  coqiQideratio9  of  io«.  by  the 
said  John  ThorntoH.wd  Robert  Bemey  paid , to  tiie  said 
Edmund  Boehm,  as  therein  mentioned,  he  the  said 
Edmund  Boehm  did  grant,  &c.  unto  the  said  John 
Thornton  and  Robert.  Bemey,  in  their  actual  possession 
then  being,  as  therein,  mentioned,  a^d  tp  .their  Heirs, 
amongst  others,  all  that  the  said  .Manor  of  Sunbury^ 
with  the  Rights>  Scc.and.tbe  said  Messuages  or  Tene- 
ments in  Bishop$gate,  and  other  the  Hereditaments  and 
Premises;  therein  and  thereinbefore  mentioned  \  to  hol(l 
unto  and  to  the  use  of  the  said  John  Thornton  and 
BA)bert  Bem^f  their  Heirs  and  Assigns  for^  ever,  upon 
the  Trusts  thereinafter  declared,  of  and  co^cerpio^  the 
same ;  and  in  the  said  Indenture  of  Release  was  ;Con- 
tained  a  Declaration  and  Agreement,  that  the  said  John 
Thornton  and  Rob^  B^ney,  their  Heirs,  Executors, 
Administrators  and  Assigns,  should  stand  and  be 
seised  of  the  said  Manors^  Messuages,  Lands,  Titles, 
Hereditaments  and  Premises,  with  their  Appurtenances, 
upon  Trust,  that  they  the  said  Trustees,  or  the  Sur- 
vivors or  Survivor  of  thern^  or  the  Executors,  Admini- 
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atrators  and  Assigns  of  such  Sarvivor,  should  forthwith, 
and  at  such  time  or  times  as  they  or  he  in  their  or  his 
discretion  might  think,  fit,  absolutely  sell  and  dispose 
of  the  same  Manors,  &c.  in  manner  therein  mentioned; 
and  in  the  mean  time,  and  until  such  Sale,  did  and 
should  raise,  by  Mortgage  of  all  or  any  part  of  the 
same  Freehold,  Copyhold  and  Leasehold  Heredita- 
ments therein  mentioned,  isuch  sum  or  sums  of  Money 
as  therein  mentioned ;  and  the  said  Edmund  Boehm,  the 
Petitioner,  was  the  only  Person  interested  under  the 
said  Trusts : — And  he  found,  that  by  Indenture  of  three 
parts,  duly  executed,  (endorsed  on  the  said  Indenture 
of  Release  of  the  15th  day  of  February  1819,)  bearing 
date  the  26th  day  of  June  i8ig,  and  made  between 
the  said  John  Thornton,  of  the  first  part,  the  Petitioner 
Edmund  Boehm,  of  the  second  part,  and  the  Peti- 
tioner Robert  Bemey,  of  the  third  part,  after  reciting, 
among  other  things,  that  no  act  had  been  done,  or 
Money  raised,  by  the  said  John  Thornton  and  the  Peti- 
tioner Robert  Bemey,  in  the  execution  or  performance 
of  all  or  any  of  the  aforesaid  Trusts,  and  that  the  said 
John  IhomtonyrtLB  desirous  *of  relinquishing  the  Trusts 
so  as  aforesaid  reposed  in  him,  and  of  being  disdiarged 
firom  the  said  Trusts ;  and  that  the  Petitioner  Edmund 
Boehm  was  desirous  and  consenting  that  all  the  Estate 
and  Interest  of  the  said  John  Thornton,  under  the  said 
Indenture  of  Release,  should  be  released  or*conyey6d 
to  and  vested  in  the  Petitioner  Robert  BenUy,  alone, 
upon  the  same  Trusts,  ends,  intents  and  purposes  as 
the  same  were  then  invested  in  the  said  John  Thornton, 
jointly  with  the  Petitioner  Robert  Berney;  it  is  wit* 
nessed,  that  in  pursuance  of  the  said  Agreement,  and 
fi)r  a  nominal  consideration,  he  the  said  John  Thornton, 
at  the  instance  and  request,  and  by  the  direction  and 
appointment  of  the  petitioner  the  said  Edmund  Boehm, 
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and  on  the  acceptance  of  the'  t^etitioner  Robert  Bemtff 
testified  as  therein  mentioned,  did  remise,  release  andf 
confirm  to  the  Petitioner,  Robert  Bemey,  his  Heirs  and 
Assigns,  all  that  Part  or  Share,  Estate  and  Interest  of 
the  said  John  Thornton,  of  and  hi  all  the  said  Freehold 
Manors,  8cc.  to  hold  nnto  and  to  the  use  of  the  Peti-^ 
tioner  Robert .  Bemey,  his  Heirs  and  Assigns  for  ever^ 
upon  the  Trusts  thereinafter  declared ;  and  it  was  di- 
rected, declared  and  agreed,  that  the  Petitioner  Robert 
Bemey,   his   Heirs,   Executors,    Administrators'  and 
Assigns,  should  thenceforth  be  seised  of  the  said  Free-  , 
hold  Manors,  Messuages^   Farms,  Lands,  Tithes  and 
Hereditaments,  upon  the  Trusts,  aAd  for  die  ends,  in- 
tents and  purposes,  and  subject  to  the  Powers,  Provi- 
sions  and  Agreements  declared  by  the  said  Indenture 
of  Release  of  the  igth  day  of  February  i8ig,  in  like 
manner  as  if  he  had  been  thereby  appointed  the  sole 
Trustee,  and  the  Name  of  the  Petitioner  Robert  Bemey, 
alone,  and  his  Heirs,  Executors,  Administrators  and 
Assigns,  had  in  the  said  Indenture  of  Release  been 
inserted  in  the  place  and  stead  of  the  said  Names  of 
the « said  John  Thornton,   and  the  Petitioner  Robert 
Bemey,  and  of  their  Heirs,  Executors,  Administrators 
and  Assigns,  and  the  said  Manors  and  Hereditaments 
had  been  thereby  conveyed  and  assured  unto  the  Peti- 
tioner  Robert  Bemey  alone,    his    Heirs,   ExecutonS, 
Administrators  and  Assigns,  and  the  Trusts,  Powers 
and  Authorities  which  by  the  said   Indenture  were 
given  or  limited  to  or  reposed  in  the  said  John  Thorn* 
.ton,   and  the  Petitioner  Robert  Bemey ^  their  Heirs, 
Executors,  Administrators  and  Assigns,   or  the  said 
John  Thornton  and  the  Petitioner  Robert  Bemey,  or 
the  Survivor  of  them,  his  Heirs,  Executors,  Admini- 
strators and  Assigns,  had,  by  the  said  Indenture,  been 
limited,  or  given  to  or  reposed  in  the  Petitioner  Robert 
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Idemey^  his  HeiM^  Execators^  Administrators  ftnd  As'* 
vigns : — And  he  found,  that  the  said  Robert  Beme^  in 
pursuance  and  performance  of  the  Trusts  of  the  last> 
&entioned  Indenture,  had  sold  and  conveyed  part  of 
the  said  Premises,  and  had  been  willing  and  desirous 
to  enter  into  a  valid  Contract  for  the  Sale  of  the 
remainder  of  the  said    Manors,  &c.  but  that   some 
objections  had  been  raised  to  the  Title  of  the  Peti- 
tioners to  the  said  Manors,  &c.  as  derived  under  the 
said  Recoveries,  by  reason  that  the  Estate  and  Interest 
of  the  said  Rog^  Boehm,  deceased,  of  and  in  the  said 
Manor  or  Lordship  of  Sunburyj  and  the  Messuages  or 
Tenements,  Hereditaments  and  Premises  thereinbefore 
in  that  behalf  mentioned  and  described,  whereby  the 
force  and  operation  of  the  aforesaid  Indenture  of  Bar- 
gain and   Sale  of  the  6th  day  of  February,    1794 
divested  out  of  the  said  Roger  Boehm,  and  vested  in  the 
said  ThonuM  Bennett,  his  Heirs  and  Assigns,  at  the 
time  of  his  decease,  as  next  hereinafter  mentioned,  and 
that  the  legal  Freehold  was  not  in  the  said  Edmund 
Boehm,  the  Petitioner,  at  the  date  and  execution  of 
his  Conveyance  to  the  said  Henry  Gibbs,  but  in  the 
said  Thomas  Bennett,  as  sole  Bargainee  as  aforesaid,  or 
in  his  Heir  at  Law :— And  he  found;  that  the  said  Thomas 
Bennett  departed  this  Ufe  on  or  about  the  1st  day  oC 
June  1802,  without  having  devised  his  Trust  Estates, 
leaving  Alexander  Bennett,  his  only  Brother  and  Heir  at 
Iaw,  who  departed  this  hfe  on  or  about  the  28th  day 
of  September  1819,  without  having  devised  his  Trust 
Estates,  leaving  Alexander  Morden  Benneit,  an  Infant 
under  the  age  of  twenty-one  years,  his  Heir  at  Law: — 
And  he  found,  that  under  the  circumstances,  Alexander 
Morden  Bennett  was  not  an  Infant  Trustee  of  the  said 
Manor,  Hereditaments  and  Premises,  within  the  intent 
and  meaning  of  the  Act  of  Anne.    The  Petition  then 
Its 
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submitted^  that  the  Report  was  founded  on  a  mistake 
of  Law,  and  was  not  warranted  by  the  Facts  and 
Charges  stated  in  the  said  Report,  and  prayed  that  it 
might  be  referred  to  the  said  Master  to  review  his  said 
Report,  or  tihat,  on  the  Facts  and  Circumstances  stated 
in  the  said  Report,  it  might  be  declared  and  ordered 
that  the  said  Alexander  Morton  Benneit  is  a  Trustee 
within  the  true  intent  and  meaning  of  the  said  Act 
and  that  it  might  be  ordered  that  he  should  execute  a 
Conveyance  of  the  said  Estates  mentioned  in  the  said 
Petition,  agreeably  to  the  Prayer  of  the  same  Petition, 
or  in  such  other  manner  as  should  be  thought  meet. 

Mr.  Shadwelly  and  JVf  r.  Boteler,  in  support  of  the 
Petition : — 
The  Recovery  in  1794,  by  Roger  Boehm,  then  Tenant 
in  Tail,  with  Remainder  to  the  Petitioner  Edmwid 
Boehm,  was  by  some  mistake  suffered  before  the  execu* 
tion  of  the  Bargain  and  Sale  on  the  6th  February 
1794,  to  Bennett  I  before,  therefore,  any  Tenant  to  the 
Precipe  was  created,  and  consequently  the  Recovery 
was  of  no  effect ;  and  the  Bargain  and  Sale  to  Bennett 
being  executed  after  the  Recovery  suffered,  the  Estate 
of  the  Bargainee  continued  in  him,  notwithstanding 
S4>ger  Boehm  died  without  Issue,  and  the  Recovery 
suffered  by  Edmund  Boehm  was  therefore  of  no  avail ; 
but  Edmund  Boehm  taking  under  the  Remainder  to 
him  on  the  death  of  R(^er  Boehm  without  Issue, 
he  is  entitled  to  call  for  a  Conveyance  fix)m  Ben- 
nett,  and  then  another  Recovery  must  be  suffered 
by  Edmund  Boehm,  in  order  to  give  a  complete  Title 
to  this  Purchaser.  The  Statute  de  Donis  made  no 
alteration  in  the  Estate  of  a  Tenant  in  Tail,  but  only 
rendered  his  Conveyance  of  th^  Fee  voidable,  defea- 
sible by  the  Issue,  or  those  in  Remainder.    In  Maehily 
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Ciark(fl\  Chief  Jastice  Holt  says,  ''  ist.  If  Tenant 
in  Tail  covenants  to  stand  seised,  or  by  Lease  and 
Releasei  or  Bargain  and  Sale,  conveys  to  another  and 
his  Heirs,  it  ip  ^  base  Fee,  not  determined,  nor  deter- 
minable, till  the  entry  of  the  Issue ;  for  before  the 
Statute  de  Donis,  he  had  a  Fee-simple,  and  the  Sta- 
tute does  not  alter  the  nature  of  the  Estate,  but 
restrains  the  power  of  alitoation ;  and  therefore  as  he 
might  before  the  Statute,  so  he  may  since ;  the  Statute 
only  makes  it  voidable. — 2dly.  He  has  the  whole 
Estate  in  him,  and  therefore  must  be  able  to  divest  it, 
and  so  he  said  was  Seymaur^s  Case  in^oint,  viz.  Tenant 
in  Tail  bargained  and  sold,  the  Bargainee  has  a  de- 
scendible Fee.  This  Case  held  forLieiw,  but  denied  die 
Case  of  Took  v*  Glasgow  (&),  and  likewise  Littleton  (c), 
if  it  be  taken  literally.*'  In  an  Opinion  of  the  late 
Mr.  Feame,  on  the  adth  March  1783,  he  says,  ^  It 
seems  to  have  been  believed  ever  sincd  the  Deci- 
sion in  Symonds  v.  Ciubnore,  (he  means  Mackil  j/^ 
Clark)  (d),  however  doubtful  befbFe>  Aat  a  Bargain 
and  Sale  by  Tenant  in  Tail  gives  the'  Bargainee  % 
descendible  Fee;  this  it  does  without  discontinuing 
the  Estate-^Tail,  or  barring  either  the  Issue  or  Remain- 
der-man :  it  only  passes  the  legal  Estate,  not  so  as  to 
bind  the  Issue  or  Remainder-man,  but  so  as  to  be  void- 
able by  the  Issue  or  Remainder-man,  and  which  Estate 
continues  in  the  Grantee  till  so  divested.'-  The  result 
is,  therefore,  that  the  Conveyance  by  Bargain  and  Sale 
to  Bennett  gave  him  an  Estate,  whi<di  cohtihues  in  hiUi. 
If  Edmund  Boehm  entered  to  oust  BennOt,  that  would 
have  regained  him  the  Estate,  but  he  entered  as  Cestui 
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18  so.  que  Tmst;   it  therefore  has  no  effect,  and  Bennett^h 

^       ""  Heirs  must  now  convey ;  and  as  the  Heir  at  Law  is  an 

Ex  parte        Infant,  he  may,  under  the  Statute,  be  directed  to  con- 
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Mr,  Preston^  contra  :— 
When  Roger  Boekm  died  without  Issue  Male,  and 
his  Estate-Tail  Male  thereby  determined,  the  Estate  of 
his  Bai^nee,  Bennett,  determined  also,  and  the  Re- 
covery suffered  by  Edmund  Btiehm  after  the  death  olf 
Roger  Boekm,  barred  EdnmmPs  Estate-Tail,  whether 
that  Estate-Tail  existed  under  the  Deeds  of  1794,  or 
under  the  Will  of  Roger  Boekm  his  Brother.  A  Bar- 
gain and  Sale  cannot  divest  any  Estate.  No  man  can 
give  what  he  has  not.  When  he  makes  a  Grant,  he  can 
pass  only  what  he  has.  The  Bargain  and  Sale  passes  a 
base  Fee  only,  and  according  to  the  Maxim,  cessante  statu 
primitivo  cessat  et  derivatitms,  the  Estate  of  the  Bargainee 
determined  on  the  death  of  the  Tenant  in  Tail  without 
Jssue.  The  Bargain  and  Sale  conveyed  a  base  Fee, 
that  is,  where  a  Renminder  or  Reversion  is  behind  it. 
After  the  Statute  de  Doms,  a  Remainder  or  Reversion 
after  an  Estate-Tail  gave  a  seisin  instanter-,  and  the 
moment  Roger  Boekm  died  without  Issue,  the  Remainder 
went  to  Edmund  Boekm,  and  the  Estate  in  the  Bar- 
gainee ceased.  Littleton  (e),  thought  that  the  Estate 
of  the  Bargainee  determined  i^ith  the  death  of  the 
Tenant  in  Tail ;  and  in  Cook  v.  Glascow  the  same  error 
prevailed,  but  it  was  afterwards  corrected  in  the  Case 
referred  to  on  the  other  side,  of  MacUl  v.  Clarke, 
and  that  the  Bargainee's  Estate  ceased  only  on  the 
death  of  the  Tenant  in  Tail  without  Idsue.     Seymour's 
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Case  (/)  is  to  the  'same  effect,  as  is  also  Shepkard^s 
Tmichstane  (g).  A  Tenant  in  Tail  may  rightfully  grant  a 
base  Fee,  nor  does  the  Grant  discontinue  a  Reversion 
or  Remainder.  After  the  Statute  de  Doms,  the  Tenant 
in  Tail  had  a  particular  Estate  only,  and  the  Reversion 
or  Remainder  became  an  actual  Estate,  and  bein^  an 
Estate  it  must  commence  in  possession  when  the  par- 
ticular Estate-Tail  determines;  the  language  of  Mr. 
leame  is  correct  only  when  apphed  to  the  state  of  a 
Title,  while  there  is  a  continuance  of  Issue;  on  the 
failure  of  Issue  the  Estate  is  actually  determined. 
What  Estate  then  has  Bennett  ?  None.  The  Recovery 
suffered  by  Edmund  Boehm  was  valid.  The  Afos^er^s 
Report,  therefore,  is  correct. 

The  Vice-Chancelloe  : — 
The  Bargain  and  Sale  to  Bennett  passed  a  base  Fee, 
determinable  upon  failure  of  Issue  of  Roger  Boehm,  but 
did  not  divest  the  Remainder  to  Edmund  Boehm. 
Upon  the  death  of  Roger  Boehm  without  Issue,  all 
Estate  in  Bennett  ceased,  and  the  Remainder  to  Edmund^ 
vested  in  possession;  and  the  Recovery  suffered  by 
Edmund  Boehm,  with  intent  to  bar  a  supposed  equitable 
Estate-Tail  under  Roger  Boehm's  Will,  will  bar  his* 
actual  legal  Estate-Tail.  The  Master  has,  therefore, 
correctly  found  that  the  Infant  Heir  of  Bennett  is  not  a 
Trustee  within  the  Statute. 

Let  the  Report  be  confirmed  (h). 
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(g)  Page  97  of  the  valuable 
Edition  of  that  Work  by  Mr. 
Preston. 

(A)  The  Cases,  and  the  dis* 


tinctions  on  this  siibjtet,  are 
pointed  out  by  Mr.  Batler, 
with  his  usual  learning  and 
discrimination,  in  his  note  to 
C0.Litt.331a,  n.i. 
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Bill  by  Cre- 
ditor against 
Executor  and 
Trustee  and 
Mortgagors  in 
possession^  for 
an  Account  f  and 
also  against  one 
of  several  Fiir- 
chasers  in  dis^ 
tinct  Lots  of  an 
Estate,  from  the 
Executor  and 
Trustee,  im- 
peaching such 
Purchase,  held 
not  to  be  demurs 
rahU  to,  by  such 
Purchaser,  for 
multifarious' 
ness. 


MARY  SALVIDGE,  (Widow  of  JAMES  SALVIDGE, 
deceased,)  ANNE  SALVIDGE,  otherwise  ANNE 
YORK,  Spinster,  an  Infant  under  the  age  of  ten 
Years,  or  thereabouts,  by  MARY  SALVIDGE, 
her  Mother  and  next  Friend,  JAMES  CLARKE, 
and  BENJAMIN  CHESTER,  on  behalf  of  them- 
selves,  and  all  other  the '  Creditors  of  the  said 
JAMES  SALVIDGE,  who  shall  come  in  and  con- 
tribute  to  the  Expenses  of  the  Suit,  -  Plaintiffs, 
and 

JAMES  HYDE,  THOMAS  HYDE,  JOHN  CULU- 
FORD,  PETER  LAYING,  THOMAS  STOCK,  and 
WILLIAM  TURNER,         -         -         Defendants. 

i  HE  Bill  stated,  that  James  Salvidge  (deceased)  was 
entitled,  under  several  Leases  granted  to  him  by  the 
Prebendary  of  Litton,  in  the  County  of  Somerset,  to 
himself  and  his  Heirs,  during  the  lives  of  certain 
Persons,  to  divers  Freehold  and  Copyhold  Lands  at 
lAtton,  part  of  which  Freehold  Lands  werie  subject  to 
a  Mortgage  for  1,000/.  made  by  Salvidge  to  one 
Iliomas  Stock ;  and  part  of  which  Copyhold  Lands  were 
also  subject  to  a  Mortgage  for  1,000/.  made  by* 
Salvidge,  and  which  had  become  vested  in  one  William 
Turner ',2jid  other  part  of  the  said  Lands  were  mort- 
gaged by  Salvidge  for  200/.  and  became  vested  in  one 
Thomas  Hyde  .-—That  the  said  James  Salvidge,  by  his 
Will,  loth  September  1816,  bequeathed  to  JoAn  CulU^ 
ford,  of,  Sec.  all  his  Leasehold  and  Copyhold  Lands, 
&c.  in  the  Parish  of  Litton,  to  hold  the  same  unto 
him,  his  Heirs,  Executors^  Administrators  and  Assigns, 
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accordipg  to  the  Tenure  of  the  same  Estates,  upon 
Trust,  to  sell  and  convey  the  same  to  any  Person  and 
Persons  willing  to  purchase  the  same,  or  any  part  or' 
parts  thereof,. 'in^ 'such  t manner  as.  he*  the  said  JoAii 
CuUiford  should  think  proper;  and  upon  Trust,  out  of 
the  Money  to  arise  by  such  Sale  or  Sales,  to  pay  off  all 
Encumbrances  and  Charges  on  the  said  Estates,  or  any 
part  thereof,  and  all  his  the  said  Testator's  Debts  and  En- 
cumbrances affecting  his  personal  .Estate,  ,and  subject 
theteto,  upon  Trust,  as  for  .and  concerning  the  parts 
of  the  same,  if  any,  that  should  remain  ^unsold,  and 
the  residue  of  the  produce  that  should  arise  by  sale  of 
the  same  Estates,  or  any  part  thereof,  for  his  Wife, 
the  Plaintiff  Mary  Salvidge,  and  her  Daughter,  the 
Plaintiff  Asme  Salvidge,  otherwise  York,  their  Heirs, 
Executors,  Administrators  and  Assigns,  equally  between 
ihem,  during  the  life  of  the  Plaintiff,  his  said  Wife 
and  from  and  after  her  decease,  npon  Trust,  as  to  the 
whole  thereof,  for  her  said  Daughter,  Anne  Salvidge, 
otherwise  York,  her  Heirs,  Executors,  Adnunistrators 
and  Assigns ;  provided,  and  he  thereby  directed,  Ait 
his  said  Wife,  Plaintiff  Mary  Salvidge,  should  s]^ 
render,  release  and  convey  all  her  Right  and  'Claim  to 
her  Widowhood  Estate  in  all  his  Copyhold  Tenements, 
when  requested  so  to  do,  otherwise  she  should  not  be 
entitled  to  any  benefit  whatsoevet  under  or  in  virtue  of 
his  said  Will ;  and  he  also  bequeathed  all  his  Stock, 
Goods,  Chattels  and  personal  Estate  whaboever  and 
wheresoever,  unto  the  said  John  CuUiford,  in 'Trust 
for  the  Plaintiff  his  said  Wife,  and  her  said  Daughter, 
the  Plaintiff  Anne  Salvidge,  otherwise  York,  during 
the  life  of  Plaintiff  his  said  Wife,  eqtially  between 
them ;  and  fi'om  and  immediately  after  the  death'  of  the 
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Plaintiff  bis  said  Wife,  in  Trast,  as  to  the  whole 
thereof,  for  Plaintiff  Anne  Sahndge,  otherwise  York, 
for  her  sole  use  and  benefit;  and  he  thereby  nominated 
and  appointed  the  said  John  CuUiford  sole  Executor  of 
.  his  Will:— Thatthe  Testator  died  on  the  2d  Octoberi8i6y 
and  in  April  1817,  CuUiford  proved  the  Will,  and  the 
Plaintiff,  Mary  Salvidge,  elected  to  take  the  provisions 
made  by  the  Will,  in  lieu  of  Dower : — ^That  in  January 
1^17,  Ctdliford  caused  the  Estates  tp  be  advertised  for 
Sale  by  Private  Auction,  and  on  the  27th  of  that 
Month,  they  were  accordingly  sold,  many  Persons 
being  present  at  the  Sale,  and  CuUiford  bid  at  the  Sale 
for  one  Lot  of  the  said  Estates,  containing  5  acres, 
which  was  knocked  down  to  him,  but  refused  to  infonn 
Petitioners  of  the  Price  at  which  such  Lot  was  knocked 
down  to  him,  and  that  he  entered  into  Possession  of 
such  Lot,  and  still  is  in  Possession,  and  that  at  such 
Sale  some  other  small  Lots  or  Parts  of  the  said  Estates 
were  sold  to  other  Persons : — ^That  the  Testator  was  one 
of  the  Cestms  que  vie  named  in  the  Lease  under  which 
the  Testator  was  »titled  to  the  Copyhold  Lands,  but 
thare  was  a  Tenant  right  of  Renewal  of  the  sa^  Lease, 
for  the  Term  of  the  Lives  of  the  CestuU  que  vie,  and 
of  such  other  Person  as  should  be  named  in  the  room, 
of  the  deceased  Ceshd  que  vie,  but  that  the  Defendant 
'CuUiford  did,  at  the  Sale,  refuse  to  allow  the  Person  or 
Persons  who  might  become  the  Purchasers  of  the 
Copyhold  Lands,  to  name  the  Person  who  should  be 
the  Cestui  que  vie  in  such  renewed  Lease,  in  the  room 
of  the  Testator,  and  he  insisted  that  his  own  Son 
should  be  the  Person'named  for  that  purpose ;  and  in 
consequence  the  greater  part  of  such  Copyholds  were 
not  sold  or  bid  for :— That  the  Purchases  have  not  beevi 
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Iwmpleted,  nor  any  Conveyance  executed,  of  any  of         iSso. 
the  Lots  sold ;  and  that  in'  February  and  June  1817)  the 
said  Estates  were  again  put  up  to  Sale^  but  no  Sale 
took  plaice,  ajud  that  the  said  Estates  were  again,  by  a 
few  printed   Hand^^bills,   or  Advertisements,  bearing  Hyde 

date  the  17th  September  1817,  advertised  for  Sale  on  andothen. 
the  25th  of  the  same  Month,  but  that  no  Advertise- 
ment was  inserted  in  any  of  ihe  Provincial  Papers,  aiid 
that  due  Notice  was'  not  given,  so  as  to  insure  a  full 
attendance  at  such  Sale,  and  that  only  a  few  Persons 
attended  such  Sale,  and  that  some  of  those  attended 
^  at  the  instance  of  the  Defendant  Cuttiford,  merely  to 
make  the  appearance  of  an  Auctibon;  and  that  such 
Estates  were  bought  in  by  the  Defendant  CulUfM  for 
3490/.  and.  that  immediately  afterwards  he  sold  the 
iMune  to  the  Defendant  Peter  Laying  for  10/.  more  than 
they  had  been  bought  in  at : — ^That  the  sum  of  3,500/. 
is  an  inadequate  Price  for  the  said  Estates,  and  that  if 
faidy  sold  they  would  fetch  a  much  larger  Sum,  as  the 
Defendant  CuUiford  well  knew,  and  that  a  laigeir  Sum 
had  been  offered  for  such  Estates  :— That  in  January  ' 
i8i8the  Defendants  Stock  and  Turner,  the  Mortgagees 
of  the  Estates,  proceeded  in  Ejectment  against  the 
Phdniiff  Mary  Sahidgey  to  recover  Possession,  and  sued 
out  EzeotttiM;  and^  on  the  sgth' April  i8ig,  took  Pos- 
session of  the  Estates  :^—Tliat  ever  since,  they  and  CvUu 
ford,  or  some  of  them,  have  been  in  the  Possession  of 
.  the  said  JEstates,  and  have  committed  Waste  thereon  by 
grubbing  up  or  otherwise  destroying  Hedges  and  Fences, 
and  ploughing  up  Pasture  Land,  cutting  and  selling 
Timber  Tre^s  of  considerable  value : — ^That  the  Testator, 
at  the  time  of  his  death,  was  indebted  to  the  Petitioner 
.Clarke  in  the  sum  of  is/,  and  to  the  Petitioner  Chester 
in  the  sum  of  1 20/. :— That  the  Defendant  CuUifordi^o^ 
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or  concern  him,  for  which  reason,  and  for  divers  other 
Errors  appearing  in  the  said  BiU,  this  Defendant  doth 
demur  thereto,  and  he  prays  the  Judgment  of  this 
Honorable  Court,  whether  he  shall  be  compelled  to. 
make  any  further  or  other  Answer  to  the  said  Bill; 
and  he  humbly  prays  to  be  hence  dismiBsed,  with  his 
reasonable  Costs  in  this  behalf  sustained/' 


Mr.  Beames,  in  support  of  the  Demurrer : — 
This  Demurrer  is  sustainable  on  the. ground  of  multi- 
fiffiousness  in  the  Bill.  The  Defendant  Laying  has 
nothing  to  do  with  the  Executorship  Accounts;  all  he 
is  concerned  in,  is  as  to  his  Purchase,  which,  if  im- 
peached, ought  to  be  by  a  Bill  singly  for  that  purpose ; 
he  is  not  to  be  at  the  Expense  of  taking  a  Copy  of  a 
Bill  relating  to  matters  which  do  not  concern  him,  and 
which  may  be  hanging^  over  him  for  many  years  in  the 
taking  of  Executorship  Accounts,  in  which  be  is  not 
concerned.  In  Brookes  v.  Lord  WhUworih  (a),  the  Bill 
was  filed  against  several  Purchasers,  and  a  Demurrer 
was  allowed ;  and  what  was  said  in  Reyner  v.  JuUm  (A), 


(a)  Antt^  vol.  i.  p.  86, 
\h)  s  Dick.  677.  Mt.Shtart 
&voured  me  with  the  following 
Statement  of  that  case  from 
the  Registrai^s  Book :  '<  Bill 
filed  by  the  Creditors  of  a  Per- 
son deeeaaed/  against  his  per-* 
'sonal  Representative  and  Heir 
at  Law,  and  divers  other  Per- 
sons, with  whom  the  Executor 
had  contracted  to  sell  different 
parts  of  the  Testatei^s  real 
Estate,  praying  an'  Account  of 
the  personal  Estate,  and  that 


the  Agreements  might  be  spe- 
cifically performed.  Defend- 
ants demurred,  because .  the 
Bill  was  multifarious ;  but  the 
Master  of  the  Rolls  overruled 
the  Demurrer,  although  it  ap- 
peared that  die  Contracts  were 
for  separate  partsof  the  Estate, 
made  with  separate  Persons  at 
separate  times,  some  by  pub- 
lic Auction  and  some  by  private 
Contract."  Reg.  lib.  1787,  B. 
f.  874. 
The  following  was  the  Prayer 
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is  there  relied  upon.  If  this  Defendant  is  a  necessary 
Party,  as  being  a  Purchaser  of  part  of  the  Testator's 
Estate,  why  were  not  olher  Purchasers,  who  have  not 
completed  their  Purchases,  made  Parties  ?  This  objec- 
tion for  want  of  Parties  may  be  taken  ore  tenus, 

Mr.  Stuart,  contra^  was  stopped  by 

The  Vice-Chancellor  : — 
This  is  a  Bill  filed  by  the  several  Persons  interested 
in  the  produce  of  the  real  and  personal  Estate  of  the 
Testator,  against  the  Executor  and  Trustee  for  Sale, 


i8qo. 
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of  the  Bill,  as  extracted  from 
the  Registrar's  Book. 

"  That  an  Account  may  be 
taken  of  the  Personal  Estate  of 
the  said  Testator,  possessed  by 
the  Defendant  Humphrey  Ju- 
lian*, and  th^t  the  same  may 
be  applied  in  a  due  course  of 
Administration ;  and  in  case 
the  Personal  Estate  of  the  said 
Testator  shall  not  be  sufficient 
to  pay  and  satisfy  the  Plain- 
tiff's demands,  and  the  other 
Debts  and  Legacies  of  the  said 
Testator,  then  that  the  De- 
fendants Humphrey  Julian  and 
John  Culme  may  proceed  in  the 
sale  of  the  Real  Estates  of  the 
said  Testator,  devised  to  them 
for  that  purpose;  and  that  the 
Defendants,  George  Wynne^ 
John  Gregg^  and  George  Leach, 
may  be  decreed  severally  to 
perform  their  several  Contracts^ 
and    to    pay  their   Purchase 

Vol.  V. 


Money  to  the  said  Defendants 
Humphrey  Julian  and  John 
Culme;  and  that  out  of  the 
Money  arising  therefrom,  and 
firom  the  Sale  of  the  rest  of  the 
said  Testator's  real  Estates,  or 
so  much  thereof  as  shall  be 
necessary,  the  Plain i)  as,  and 
the  other  Creditors  of  the  said 
Testator  who  shall  come  in 
and  contribute  to  the  ex-  ^ 
penses  of  this  Suit,  may  be 
paid  their  said  Debts  and  Lega- 
cies, with  Interest  and  Costs ; 
and  that  all  proper  Parties 
may  join  in  the  Sale  of  the  said 
Real  Estates  as  this  Honour- 
able Court  shall  direct ;  and  that 
the  said  Testator's  AYill  may 
be  established,  and  the  Trusts 
thereof  performed  aud  carried 
into  execution ;  and.  for  gene- 
ral Relief." 

Mr.  Richards  was  Counsel 
for  the  Plaintiffs. 
L 
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for  an  Account  of  such  produce.  The  Bill  alleges, 
inter  alia,  that  the  Defendant  Culliford,  the  Trustee, 
has  entered  into  an  improper  contract  with  the  De* 
fendant  Laying,  for  a  Sale  of  part  of  the  Testator's 
Estates  to  him,  and  the  Bill  prays  that  such  Sale  may 
be  set  aside,  and  the  Property  re-sold  under  the  direc- 
tion of  the  Court. 

To  this  Bill  the  Defendant  Xaytng  has  demurred  for 
multifariousness ;  and  it  is  alleged  for  him  iJiat  he  has 
no  concern  with  the  general  Accounts  of  the  Testa- 
tor's Estate,  and  that  he  ought  not  to  be  joined  as  a 
Party  in  a  Suit  for  suc]^  purposes ;  but  that  if  it  were 
thought  fit  to  impeach  the  Sale  made  to  him,  it  ought 
to  have  been  the  subject  of  a  distinct  Bill. 

In  order  to  determine  whether  a  Suit  is  multifarious, 
or  in  other,  words,  contains  distinct  matters,  the  inquiry 
is  not,  as  this  Defendant  supposes,  whether  each  De- 
fendant is  connected  with  every  branch  of  the  cause, 
but  whether  the  Plaintiff's  Bill  seeks  relief  in  respect 
of  matters  which  are  in  their  nature  separate  and 
distinct.  If  the  object  of  the  Suit  be  single,  but  it 
happens  that  different  Persons  have  separate  interests 
in  distinct  questions  which  arise  out  of  that  single 
object,  it  necessarily  follows  that  such  different  Persons 
must  be  brought  before  the  Court,  in  order  that  the 
Suit  may  conclude  the  whole  subject. 


Here  the  Bill  has  the  single  object  of  an  Account  of 
the  real  and  personal  Estate  of  this  Testator ;  and  that 
Account  in  part  depends  upon  the  question,  whether 
the  Defendant  Laying  is  or  not  to  be  considered  as  the 
Porchaser  of  this  Property. 
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Thi^  Demurrer  must  therefore  be  over-ruled.  A  new 
Demurrer  is  however  taken  at  the  Bar,  ore  tenus,  that 
the  other  Purchasers  ought  also  to  be  Parties.  The 
Defendant  Laying  is  made  a  Party,  not  because  he  is 
a  Purchaser,  but  because  his  right  to  hold  as  Purchaser 
is  questioned.  The  rights  of  the  other  Purchasers  are 
not  questioned,  and  therefbre  they  are  not  -necessary 
Parties. 
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On  the  18th  April  1820  the  Plaintiff  filed  his  BiU, 
describing  himself  as  o{  Baltimore  in  North  America, 


39th  July  and 
loth  August. 
An  Order  was 
obtained^  direct- 
ing Security  to  be 

The  Defendant,  who  lived  upwards  of  twenty  Miles  f  ^^Y^'^/J^  *' 
^      ,  ,1.     Y>.ii         1  1    i.        ,  ^"^  '^^   Order 

from  London,  appeared  to  the  Bill,  and  before  he  ob-  did  not  direct  the 

tained  any  Order  for  time  to  answer,  or  was  in  con-  stay  of  all  Pro- 

tempt,  moved  on  the  succeeding  18th  of  May,  that  the  ceedings  until 

Plaintiff  might  give  security  for  Costs;    which   was  *"^^  Security 

ordered,  and  that  such  security  should  be  given  ''  before  *^^^^  ^  ^'^^^ ' 

the  said  Defendant  shall  be  obliged  to  put  in  her  Plea,  ^,  '  ,  erejore^ 

Answer  or  Demurrer  (not  demurring  only)  to  the  Plain-  ^^y  tww  given, 

tiff's  Bill,  and  that  the  Defendant  may  have  Six  Weeks  a  Motion  of 

time  after  such  security  given,  to  put  in  her  said  Plea,  course  for  a  Com- 

Answer  or  Demurrer,  (not  demurring   only),  and  a  fission  to  exa- 

Commission,  8cc."    This  Order  was  served  on  the  6th  ^"^  '"^  ""^ 
^  Witnesses,  was 

^^^^^^'  held  to  be  regu- 

lar; but  infuture, 
On  the  11th  of  July  following,  the  Plaintiff,  without  the  Court  inti- 
having  given  security  for  Costs,  as  directed,  applied  as  niated,  that  the 

Order  in  such 
caseSj  should  direct  all  Proceedings  to  be  sliced,  until  Security  was  given, 
L  2 


148  CASES   IN   CHANCERY. 

i8ao.  of  course,  for  a  Commission  to  examine  some  old  Wit- 

nesses de  bene  esse,  and  an  Order  was  made  far  that 
purpose. 


FOK 

V. 


Mr.  Pugh  now  moved  to  discharge  the  latter  Order 
for  Irregularity,  or  that  all  Proceedings  under  the  Order 
might  be  stayed  until  after  the  Plaintiff  should  have 
giv^n  security  for  Costs^  pursuant  to  the  Order  for  that 
purpose ;  contending,  that  no  step  in  the  Cause  could 
be  taken,  until  security  was  given  for  the  Costs. 

Mr.  Wakefield,  contra : — 
In  general,  when  an  Order  is  made  to  give  security 
for  Costs,  the  Order  directs  that  all  Proceedings  shall 
in  the  mean  time  be  stayed ;  and  in  such  Case  no  Pro- 
ceedings can  be  had  until  such  security  is  given ;  but 
there  is  no  such  direction  in  the  present  Order. 

In  Selia  v.  Hanson,  19  Feb.  1800,  Reg.  Lib.  B.  192, 
the  Order  was  thus ;  "  It  is  ordered,  that  the  Plaintiff 
do  procure  some  sufficient  Person  on  his  behalf  to  give 
security,  according  to  the  course  of  the  Court,  in  40/. 
before  the  Defendant  is  obliged  to  put  in  his  Answer 
to  the  Plaintifi^s  Bill;  and  it  is  further  ordered.  That 
all  Proceedings  be  stayed  until  such  security  is  given." 
So,  also,  in  Walker  y.  Easter  by,  20  January  1802,  Reg. 
Lib.  B.  192,  the  Order  was, "  to  give  security  according 
to  the  course  of  the  Court,  and  in  the  mean  time  it  is 
ordered  that  all  Proceedings  be  stayed.'*  If  the  Order 
had  been  framed  in  that  manner,  the  Plaintiff'  could 
not  have  moved  for  a  Commission  to  examine  Wit'* 
nesses,  but  as  it  contains  no  direction  for  a  stay  of 
,  Proceedings  until  security  is  given  for  Costs,  the 
Motion  was  regular. 
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'  The  Motion  stood  over,  in  order  that  inquiry  might 
be  made  into  the  practice. 

On  this  day  the  Vice-Chancellor  stated,  that  the 
more  general  form  of  the  Order  was,  that  security 
shciiM  be  given,  before  the  Defendant  should  be  called 
upon  to  plead,  answer,  or  demur ;  but  that  the  Defendant 
m^ht,  if  he  pleased,  word  his  Motion  so  as  to  obtain, 
as  of  course,  an  Order  to  stay  all  Proceedings  until 
security  were  given.  The  Vice-Chancellor  expressed 
bis  opinion,  that  the  language  of  Orders,  obtained  as 
of  course,  ought  to  be  uniform,  and  that  the  better  way 
might  be,  in  such  cases,  to  make  the  Order  for  staying 
ajl  Proceedings ;  but  owing  to  the  form  of  the  Order . 
obtained.  He  refused  the  present  Motion. 
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ELLIOTT,  by  her  next  Friend,  v.  CORDELL  and 

others.  '  28th  July  and 

10th  Aug^ust. 
-B.  HEMMING,  hy  his  Will,  5th  March   1800,  be-      Legacy  to  a 
queathed  to  his  five  Executors,  the  Interest  and  Divi-  married  Woman  ^ 
dends  of  9,000/.  Imperial  3  per-ccnt.  Bank  Annuities;  9f^l^^  Dividends 
and  directed  that  the  same  should  be  applied,  in  and  ^  9>o^  •  3  V^r 
towards  the  discharging  of  a  debt  of  300  /.  and  Interest  j^f^ '  ^^  ^  ^c- 
due  from  Jos.  Elliott j  the  Husband  of  the  Plaintiff,  to  quest  mer.    The  ■ 
one  Nelson ;  and  in  the  next  place  towards  discharging  Husband  and 
a  Debt  of  600  /.  and  Interest,  due  from  Elliott  to  one   ^if^  j^ ««  « 

Willan-,  and  lastly,  in  discharging  a  Debt  of  goo/.  Sak  of  this  Life 

Interest^  and  the 
Husband  becomes  a  Bankrupt,  On  a  Bitt^Jiled  by  the  Wife  against  the 
Purchaser^  insisting  on  a  Prooision^  fieldy  that  though  the  Court  could  have 
compelled  a  Provision  by  the  Husband  on  his  Bankruptcyy  a  Purchaser  ir» 
not  compellable  to  make  such  Provision. 
L3 
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Interest,  due  from  Elliott  to  one  Stringer  \  and  when 
and  so  soon  as  such  Debts  should  be  dischai^ed,  the 
Testator  gave  unto  the  Plaintiff,  by  the  description  of 
his  Niece  Mary  Elliott,  Wife  of  the  said  Jas.  Elliott, 
the  Interest  and  Dividends  of  the  said  9,000  /.  Imperial 
Annuities,  during  her  life,  with  a  Bequest  over  of  the 
Annuities  after  her  death.  The  Testator  died  soon  after 
the  making  of  his  Will,  and  three  of  the  Executors 
proved  ihe  same.  The  Assets  were  sufficient  for  the 
payment  of  the  Testator's  Debts  and  Legacies. 


In  1810  Jos,  Elliott,  the  Husband  of  the  Plaintiff 
granted  an  Annuity  of  163/.  during  the  Life  of  the 
Plaintiff,  to  the  Defendant  Cordell,  for  the  Sum  of  999  /. 
and  Elliott  and  the  Plaintiff,  on  the  7th  April  1810, 
assigned  their  Interest  in  the  Dividends  of  the  9,000  /. 
Imperial  3  per-cent.  Annuities  to  the  Defendant  Cordell, 
as  a  security  for  the  due  payment  of  the  Annuity ;  and 
as  a  further  security,  Elliott  gave  a  Warrant  of  Attorney. 
In  October  1813,  Jos.  Elliott,  the  Son,  proposed  to  the 
Defendant  to  purchase  the  whole  Life  Interest  of  his 
Father  in  the  9,000/.  Imperial  3  per-cents  ;  and  on  the 
21st  October  1813,  he,  and  the  Plaintiff  his  Wife,  and 
the  Defendant  Cordell,  in  consideration  of  the  sum  of 
1,650/.  conveyed  their  whole  Interest  in  the  9,000/. 
Imperial  ^  per-cents.,  and  also  the  Dividends  from  that 
time,  to  John  Springall,  his  Executors,  Aministrators 
and  Assigns,  to  hold  the  same  in  Trust  for  the  Defendant, 
his  Executors,  Administrators  land  Assigns,  to  the  Intent 
,  that  the  Annuity  of  163  /.  might  be  kept  on  foot.  And 
by  the  same  Deed,  in  consideration  of  999  /.  the  pur- 
chase Money  for  the  said  Annuity  of  163  /. ;  and  also  in 
consideration  of  the  ftirtheir  sum  of  651  /.  therein  men- 
tioned  to   be   paid  by  the   Defendant  to  said  James 
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Elliolt  the  elder,  with  the  privity  of  the  Plaintiff,  they, 
James  Elliott  the  elder,  and  Plaintiff  his  Wife,  granted, 
8cc.  unto  the  Defendant,  his  Executors,  Administra- 
tors and  Assigns,  the  whole  of  the  Dividends  of  said 
9,000  /.  Imperial  3  per-cent.  Bank  Annuities,  to  hold 
unto  the  Defendant,  his  Executors,  &c.  during  the  Life 
of  the  Plaintiff,  subject  to  the  Annuity  of  163  /.  fissigned 
to  Springall,  in  Trust  for  the  Defendant.     By  another 
Indenture,  dated  also  on  the  21st  October  1813,  be- 
tween James  Elliott  the  elder,  and  the  Plaintiff  his  Wife, 
of  the  first  ^oxt,  James  Elliott  the  younger,  of  the  second 
part,  the  Defendant,  of  the  third  part,  and  Join  Springall^ 
of  the  fourth  part,  the  Interest  of  James  Elliott  the 
elder,  and  the  Plaintiff  his  Wife,  and  also  of  James 
Elliott  the  younger,  in  certain  Leasehold  Premises,  was 
demised  to  Springall,  his  Executors,  Administrators  and 
Assigns,  during  ail  the  residue  of  an  unexpired  Tenn  of 
ninety-nine  YeaTs,except  the  last  twenty  Days,  in  Trust 
for  the  Defendant,  his  Executors,  Administrators  and 
Assigns,  to  the  end  and  intent  to  protect  and  defend 
the  Defendant,  his    Executors,    Administrators,  and 
Assigns ;  and  also  said  Dividends  and  Interest  of  said 
g,ooo  L  Imperial  3  per-cent.  Bank  Annuities,  of,  from 
and  against  all  Claim  and  Demands  whatsoever,  either 
at  Law  or  in  Equity,  or  otherwise,  of  or  by  said  Plain- 
tiff,  or  any  other  Person  or  Persons  whomsoever,  for 
maintenance  or  otherwise ;  and  from  all  Actions,  SuitSy 
Costs,  Damages  and  Expenses  which  Defendant,  his 
Executors,  Administrators  and  Assigns,  or  said  John 
Sfringally  his  Executors,  Administrators  and  Assigns, 
might    sustain    by  reason   of   any  Interest    therein,  . 
or  demand  or  otherwise;  but  nevertheless  to  permit 
the  Plaintiff  and  her  Assigns,  or  other  the  Person  or 
Persons  entitled  thereto,  to  receive  the  Rents  of  the 
.L  4 
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Premises  thereby  demised  for  soch  time  as  Defendant, 
liis  Executors^  &c.  should  be  in  the  actual  enjoyment 
of  the  Interest  and  Dividends  of  the  sum  of  g,ooo/. 
three  per-cents.  according  to  the  Deed  of  Assignment 
last  mentioned,  and  subject  thereto ;  and  after  the 
decease  of  the  Plaintiff,  and  fiill  payment  of  the  In- 
terest and  Dividends  of  said  g,ooo  /.  three  per-cents. 
up  to  her  decease,  in  Trust  for  James  JEUiott  the  younger, 
his  Executors  or  Administrators,  or  other  the  Person 
or  Persons  entitled  thereto,  and  to  assign  the  same  as 
he  or  they  should  direct,  and  James  Elliott  the  younger 
covenanted  with  Defendant,  that  he,  his  Executors,  &c. 
would  save  harmless  the  Defendant,  his  Executors,  Sec. 
from  all  Titles,  Claims  or  Demands,  either  at  Law  or 
in  Equity,  of  or  by  the  Plaintiff,  or  any  other  Person  or 
Persons  whomsoever,  either  for  maintenance,  or  other- 
wise, and  from  and  against  all  Actions,  Suits,  Costs, 
Damages  and  Expenses,  which  Defendant,  his  Exe- 
cutors, &c.  or  John  Springall,  his  Executors,  &c.  might 
be  put,  to  suffer,  or  sustain,  by  reason  of  any  such  titles, 
&c.  or  otherwise. 


On  the  15th  January  1817,  a  Commission  of  Bank- 
ruptcy issued  against  James  Elliott,  under  which  he  was 
found  Bankrupt  The  Bill  filed  on  behalf  of  the  Plaintiff, 
by  her  next  Friend,  after  stating  the  foregoing  facts, 
ftirther  stated,  that  she  had  three  Children  dependent 
upon  her,  whom,  in  consequence  of  the  Assignment  to 
the  Defendant,  she  is  unable  to  support ;  and  insisted 
that  under  the  circumstances,  the  Assignment  of  the 
Dividends  of  the  g,ooo  /.  3  per-cents.  ought  to  be  set 
aside,  or  ordered  to  stand,  as  a  security  only  for  what 
should  be  found  due  for-  Principal  and  Interest,  upon 
an  account  to  be  taken ;  and  that  in  the  mean  time 
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the  Plaintiff  was  entitled  to  some  portion  of  the  Divi- 
dends of  the  said  9000  /.  3  per-cents.  for  the  support  of 
herself  and  her  Children. 

•The  Bill  then  charged  several  circumstances  to  show 
that  the  Assignment  of  the  Dividends  of  the  gooo/. 
was  fraudulently  obtained ;  and  prayed,  that  the  Assign- 
ment might  be  set  aside  and  declared  fraudulent  and 
void ;  and  that  the  Annuity  granted  to  the  Defendant, 
charged  upon  the  Dividends,  might  also  be  declared 
fraudulent  and  void,  so  far  as  respected  the  charge 
thereof  upon  the  Dividends,  and  that  an  Account 
might  be  taken  of  such  Sums  of  Money  received  by  the 
Defendant,  or  for  his  use,  on  account  of  the  Annuity, 
and  on  account  of  the  Dividend  of  the  gooo  /.  3  per- 
cents.  The  Defendant,  by  his  Answer,  insisted  on  the 
validity  of  the  Deed,  and  wholly  denied  the  imputations 
of  Fraud. 

The  only  question  made,  was,  whether  the  Wife  had 
an  Equity  for  a  Provision  out  of  this  Life  Interest 
against  the  Defendant  ? 

Mr.  Bellf  and  Mr.  Parker,  in  support  of  the  Bill. 

Mr.  Lovatt,  for  the  Bankrupt : — 
The  Wife  is  entitled  to  a  settlement,  although  the 
Legacy  is  only  for  her  Life ;  and  though  it  has  been 
conveyed  to  a  Purchaser,  yet  as  he  must  take  subject  to 
the  Wife's  Equity;  and  the  Wife  may  herself  institute 
a  Suit  to  enforce  such  settlement.  In  Ex  parte  Coly- 
game  {a)  it  was  held  the  Wife  might  file  a  Bill  to  assert 
her  Equity;  and  that  a  Purchaser  of  the  Wife's  Interest 
takes  subject  to  the  Wife's  Equity,  appears  homGrey  and 
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Kentish  (b)i  Jewson  v.  Montson  (c),  Earl  of  Salisbury  v. 
Newt(m{d),  Bushnan  y.  Pell (e),  Ellis  w.  Ellis (f),  Ro- 
berts V.  Roberts  (g),  Pope  v.  Crashaw(k),  Pryor  v.  Hill(i)f 
Like  V.  Berre$ford(k),  Macauley  v.  Phillips  (l),  Lady 
EllibankY.  MorUoUeu{m)y  Murray  v.  Lord  Ellibank(n);  ia 
that  case  of  Lady  Ellibank  v.  MontoUeu^  it  was  questioned 
whether  the  Wife  could  maintain  the  Suit,  but  the 
Court  held  there  was  no  objection  to  the  Wife  filing  a 
Bill>  by  her  next  Friend^  to  assert  her  Equity.  In 
Atherton  v.  Knowel  (o)  also,  it  was  held  the  Wife 
might  assert  her  Equity  by  Bill.  In  Wright  r.  Morley 
(p),  the  Wife,  who  had  only  a  Life  Interest,  asserted  her 
Equity  by  a  Cross-Bill.  A  general  Assignee  of  the 
Fund  is  subject  to  the  Wife's  Equity ;  why  not  then  a 
particular  Assignee?  If  by  selling  the  Fund  the  Wife's 
Equity  could  be  disappointed^  the  Husband  would 
always  sell  it.  There  is  no  difference  in  principle 
between  a  gross  Sum,  and  an  Interest  for  Life.  In  the 
one  case  she  is  clearly  entitled  to  a  settlement,  and 
why  not  in  the  other?  Before  the  Assignment  the  Wife 
might'  have  applied  for  a  Settlement,  and  why  not 
afterwards?  A  Purchaser  buys,  subject  to  the  Wife's 
Equity,  and  pays  accordingly.  In  Mitford  v.  Mitford(q), 
the  late  Master  of  the  £oU5  expressed  an  opinion  in  favour 
of  the  Wife's  Equity  a3  against  a  Purchaser  from  the 
Husband^  of  her  Interest, 
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Mr.  Hart,  and  Mr.  Barber,  for  the  Defendants : — 
The  imputation  of  Fraud  in  this  Bill  is  unsupported 
by  Evidence,  and  has  not  been  insisted  upon.  There  is 
no  doubt  that  if  the  Fund  were  a  Sum  in  gross  the  Wife 
would  have  an  Equity,  if  the  Husband  applied  to  this 
Court  to  obtain  the  Fund ;  but  itf  may  be  doubted  whether 
the  Wife's  Equity  could  be  insisted  upon  against  a 
particular  Assignee.  Great  respect  is  due  to  a  dictum 
of  Sir  William  Grant,  but  it  is  not  equal  to  a  Decision. 
But  we  contend  that  the  Wife  cannot  file  a  BiU,  insist- 
ing on  her  Equity.  That  was  decided  in  Roberts  ▼. 
Roberts  {r).  She  asks  for  a  Settlement  on  herself,  not  for 
her  and  her  children.  If  the  Husband  chooses  not  to 
apply  for  the  Money,  the  Wife  has  no  remedy ;  .and  if 
she  dies  before  him  he  takes  the  Property  by  Survivor- 
ship.  For  twenty  Years  this  purchase  has  not  been 
objected  to ;  and  now,  her  Husband  being  a  Bankrupt, 
the  Plaintiff  insists  on  a  Settlement  She  joined  in  the 
Assignment,  and  participated  in  the  Purchase  Money 
paid  for  it.  Who  would  buy  a  Life  Estate  in  a  Fund 
which  a  Husband  has  in  right  of  his  Wife,  if  at  any 
time  afterwards  a  Settlement  could  be  enforced  ? 


1820. 


.  The  Vice-chancellor  : — 
This  is,  I  believe,  a  new,  and  certainly  a  very  im- 
portant point ;  I  will  look  carefully  into  all  the  Autho- 
rities, and  deliver  my  Opinion  on  a  future  day. 

On  this  day  the  Vtce-Chancellar  gave  his  Judgment     10th  August 
to  the  following  effect : 

I  find  no  authority  for  the  Equity  claimed  by  the 
Wife  as  against  the  particular  Assignee,  in  the  case  of 


(r)  3  Cox,  438. 
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an  Interest  given  to  the  Wife  for  her  Life;  ,and  it  does 
not  follow  as  a  corollary  or  consequence  from  any 
established  doctrine  of  the  Court.  Where  an  absolute 
equitable  Interest  is  given  to  the  Wife,  the  Court  will 
not  permit  the  Htlsband  to  possess  it,  without  making 
a  Provision  for  the  Wife,  or  her  express  consent ;  and 
all  who  claim  under  the  Husband  must  take  his  Interest 
subject  to  the  same  Equity,  fiut  where  an  equitable 
Interest  is  given  to  the  Wife,  for  her  Life  only,  this 
Court  does  permit  the  Husband  to  enjoy  it  without  the 
consent  of  the  Wife,  and  without  making  any  Provision 
for  h«r.  It  is  true,  that  if  the  Husband  desert  his  Wife, 
and  fail  to  perform  the  obligation  of  maintaining  her, 
which  is  the  condition  upon  which  the  Law  gives  him 
her  Property,  this  Court  will  apply  any  equitable  Inte- 
rest which  he  retains  for  the  Life  of  the  Wife,  either 
wholly,  or  in  part,  for  the  maintenance  of  the  Wife ;  and 
if  the  Husband  becomes  Bankrupt,  or  takes  the  benefit 
of  an  Insolvent  Debtors  Act,  this  Court  will  fasten  the 
same  obligation  of  maintaining  the  Wife  out  of  the 
Property  of  this  description  which  devolves,  by  act  of 
Law,  upon  the  general  Assignee ;  for  when  the  title  of 
such  Assignee  vests,  the  incapacity  of  the  Husband  to 
'maintain  the  Wife  has  already  raised  this  Equity  for 
the  Wife;  but  the  same  principle  does  not  neces- 
sarily apply  to  a  particular  Assignee,  for  a  valuable 
consideration,  who  purchased  this  Interest  when  the 
Husband  was  maintaining  the  Wife,  and  before  cir- 
cumstances had  raised  any  present  Equity  in  this 
Property  for  the  Wife,  whatever  may  be  the  force  of 
general  reasoning  upon  it.  If,  however,  I  considered 
it  to  be  useful,  that  the  same  Rule  should  be  applied  to 
the  particular  Assignee,  as  to  the  general  Assignee, 
which  may  be  doubted,  by  declaring  this  Rule,  in  the 
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iJ^sence  of  all  direct  Authority/  and  of  all  Authority 
leading  necessarily  to  the  same  conclusion,  I  fear  that 
I  should  not  be  administering  the  actual  Law  of  this 
Court,  but  I  should  be  making  a  new  Law,  and  I  cannot 
venture  to  assume  such  a  jurisdiction. 

The  real  foundation  of  this  Suit  was  imputed  Fraud, 
but  as  that  has  not  been  substantiated,  the  Bill  must 
be  dismissed,  with  Costs,  to  be  paid  by  the  next  Friend. 
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Between  J.  E.  STAMPER,  Widow    -    -    -    Plaintiff, 

and 

SAMUEL  BARKER,  Clerk,  and  ROBERT  BAAS 
(Executors  of  Samuel  Barker,  the  surviving  Executor 
of  Samuel  Barker,  the  Testator  in  the  Pleadings 
named)  ELIZABETH  SANNEVILLE,  (The  Wife  of 
Abraham  Sarmeville,  to  whom,  jointly  with  the  Plain-  . 
tiff,  Administration  had  been  granted,  with  the  Will 
annexed,  of  David  Stamper,  the  late  Husband  of 
the  Plaintiff)  and  DAVID  BROWN  and  ELIZA 
BROWN,  Legatees  under  the  Will  of  the  said  David 
Stamper,  deceased  ...        -        Defendants. 


94th  July  and 
10th  Augtfst 


Samuel  barker,  by  his  WiU,  9th  October  1781,      »'!/'^,  «» ^»- 

directed  his  Executors,  Samuel  and  John  Barker,  to-^^^'^''^  ^' 

'  t^JtUd  to  a  pre- 
sent Interest  in  certain  personal  Property,  and  also  to  certain  other  contin* 
gent  Interests,  a  Deed  of  Separation  was  entered  into  betxoeen  herself ,  her 
Father,  and  her  Husband,  by  which  she  was  to  retain  her  present  Interest 
in  the  Property ;  and  it  was  agreed  that  the  Husband  should  have  a  certain 
Share  in  the  contingent  Property,  if  it  should  fall  into  Possession, 

The  Husband  died  before  the  IVife, 

Held  tfiat  the  Deed  was  a  Nidlity  as  to  the  Wife ;  and  that  the  contingent 
Interest  falling  into  Possession,  she  was  entitled  by  Survivorship. 
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lay  out  one  moiety  of  the  produce  of  his  Personal 
Estate  upon  Government  securities^  and  the  Interest 
thereof  to  be  paid  to  the  Testator's  Daughter,  Jane 
Moxofiy  Wife  of  Thomas  Jdoxon,  during  her  Life,  and 
after  her  Decease,  the  Principal  to  be  equally  divided 
between  the  Children  of  his  said  Daiughter,  which  might 
be  living  at  her  Decease,  and  to  the  Issue  of  such  of 
them  as  might  be  then  dead.  The  Executors  laid  out 
the  moiety  in  the  purchase  of  120/.  per  Annum>  Long 
Annuities,  and  the  Dividends  were  received  by  Jane 
Moxon,  during  her  life.  She  died  in  November  1812, 
leaving  two  Children,  T.  B,  Moxauy  and  the  Plamtiff 
J.  E.  Stamper.  J,  Barkery  one  of  the  Executors,  died, 
having  appointed  Samuel  Barker,  co-Executor  of  the 
first  Testator,  to  be  his  Executor;  «nd  the  said  Samuel 
Barker  afterwards  died,  and  by  his  Will  appointed  the 
Defendants,  the  Reverend  Samuel  Barker,  Clerk,  and 
Robert  Baas  (two  of  the  Defendants)  Executors  of  his 
Will,  who  proved  the  same. 


By  the  Will  of  John  Barker,  Esq.  isth  February 
1785,  he  bequeathed  to  his  Executors  5,000/.  3  per-cent. 
Consols,  upon  Trust,  to  permit  his  Niece,  Jafi€  Moxon, 
the  Mother  of  the  Plaintiff,  and  her  Assigns,  to  receive 
during  her  Life,  100/.  per  Annum,  part  of  the  Divi- 
dends, for  her  own  use  and  benefit,  and  to  pay  to  the 
Plaintiff  and  her  Assigns,  during  the  life  of  her  Mother, 
50/.  per  Annum  for  her  Maintenance  and  Education ; 
and  after  the  Decease  of  Jane  Moxon,  her  Mother,  upon 
Trust,  to  assign  and  transfer  the  whole  of  the  principal 
Sum  of  6,000  /.  3  per-cents.  unto  Thomas  Barker  Moxon 
and  the  Plaintiff,  Share  and  Share  alike.  In  1788,  the 
Plaintiff,  then  an  In&nt,  married  D.  Stamper.  No  Set- 
tlement was  made  on  the  Marriage. 
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By  an  Assignment  of  three  parts,  gth  November 
1790,  between  David  Stamper  of  the  first  part,  the 
Plaintiff*  of  the  second  part,  and  Thomas  Maxon,  the 
Father  of  the  Plaintiff,  and  John  Deketoer  of  the  third, 
part;  after  reciting  the  Wills  of  Samuel  Barker  and 
John  Barker,  and  that  by  Indenture  of  three  parts, 
5th    May    1788,    between  the    said   Thomas  Barker 
MoxoHy  the  said  David  Stamper ,  and  the  Plaintiff,  of 
the  first  part,  Samuel  Barker,  the  Son,  of  the.  second 
part,  and  Thomas  Moxon  of  the  third  part;  the  said 
Samuel  Barker  Moxon,  D.  Stamper  and  the  Plaintiff, 
assigned  all  their  Right  and  Interest  in  the  120/.  Long 
Annuities  unto  the  said  Samuel  Barker,  his  Executors, 
&c.  upon  Trust,  to  pay  the  said  Thomas  Moxon  the 
Dividends  for  his  own  use  during  his  Life,  and  after 
his  Decease,  upon  Trust,  to  re-assign  the  said  1 20/.  Long 
Annuities  unto  the  said  Samuel  Barker  Moxon,  and 
David  Stamper,  and  the  Plaintiff  his  Wife,  according  to 
their,  respective  Interests  therein;  and  reciting,  that 
differences    having  arisen  between   Stamper  and  his 
Wife,  the  Plaintiff,  they  had  agreed  to  live  separate ; 
and  that  in  consequence  of  such  intended  separation, 
and  to  provide  for  the  support  and  maintenance  of  the 
Plaintiff,  it  had  been  agreed  between  Stamper  and  the 
Plaintiff,  with  the  consent  of  said  Thomas  Moxon,  her 
Father,  that  Stamper  and  his  Wife  should  assign  the 
Annuities  or  yearly  Sum  of  50/.  and  also  their  rever- 
sionary Interest  in  the  said  Sum  of  5,000  /.  3  per  cents, 
and  i8o/.  Long  Annuities,  to  said  Thomas  Moxon  and 
John  Dekewer,  they,  David  Stamper  and  the  Plaintiff, 
bargained,  sold.  See.  unto  said  Thomas  Moxon  and  John 
Dekewer,  their  Executors,  &c. ;  the  said  Annuity  of  50/. 
so  given  to  her  during  the  Life  of  her  Mother,  and  the 
Share  in  the  5,006/.  3  per-cents.  given  to  the  Plaintiff 
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after  the  Death  of  her  Mother,  and  also  the  120  /.  Long 
Annuities,  To  hold  the  same  unto  said  Thomas  Moron 
and  John  Dekewer,  their  Executors,  8cc.-  upon  Trust,  to 
pay  the  Annuity  of  50  /.  to  the  Plaintiff,  for  her  own 
sole  and  separate  use  during  the  Life  of  her  Mother, 
Jane  Moxort ;  and  if  she  should  die  during  the  Life  of 
her  Mother,  to  assign  the  said  Annuity  of  50/.  unto  her 
Husband  David  Stamper y  his  Executors,  8cc.;  and  upon 
farther  Trust,  that  they,  Thomas  Moxon  and  John  Dekewer, 
their  Executors,  &c.  should  stand  possessed  of  one  half 
of  the  moiety  of  the  said  Sum  of  5,000  /.  3  per-cents. 
and  one  half  of  a  moiety  of  the  120/.  Long  Annuities, 
in  Trust  for  the  said  David  Stamper^  his  Executors, 
See.  and  that  the  saicT  Thomas  Moxon  and  John  Deketoer 
should  stand  possessed  of  the  remaining  half  part 
of  a  moiety  of  the  said  5,000/.  and  120/.  Annuities, 
in  Trust  for  the  Plaintiff,  her  Executors,  &c.  for 
her  sole  and  separate  use  as  she  by  any  Writing, 
or  by  her  Will,  should  appoint,  and  for  want  of 
appointment,  to  such  Person  as  under  the  Statutes 
of  Distribution  would  be  entitled,  if  she  had  died 
intestate,  or  unmarried.  And  it  was  by  the  said 
Indenture  further  agreed,  that  if  at  any  time  or  times 
thereafter  any  real  or  personal  .Estate  should  descend 
to  or  devolve  upon  the  Plaintiff,  to  or  in  which,  or  to 
or  in  any  part  or  parts  thereof  respectively,  the  said 
Dfivid  Stamper^  his  Heirs,  Executors,  &c.  might  claim, 
the  same  should  be  divided  equally  between  the  said 
David  Stamper,  his  Heirs,  8cc.  and  the  Plaintiff  and 
her  H^irs,  &c.  and  all  necessary  acts  or  deeds  should 
be  executed  for  that  purpose. 


David  Stamper,  the  Husl^and,  died  in  1805,  having, 
by  his  Will,  bequeathed  as  follows :  *'  As  to  the  Property  I 
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lutre  oomin^  to  me  at  the  decease  of  Jane  Momh,  the 
Mother  of  my  Wife  Jane  EUzabeih  Maxon,  whtch  Pvo* 
perty  will  appear  by  my  Articles  of  Separatioa  from 
•aid  Wife,  I  give  and  bequeath  all  thie  said  Property 
to  Dtmd  Brown  and  Elizaifeth  Broion,  .equally  alike 
divided,  the  Son  and  Daughter  of  my  Brother-in-law 
Bobert  Btmon  and  JBfea  Brvmi  hia  Wife/'  The 
Executor  named  in  hia  WiH  died  in  his  Life-tinae^  aod 
Letters  of  AdministratioB,  with  the  Win  annexed,  were 
granted  to  the  Plaintiff,  and  the  Defendant,  Elizabeth 
Sannevilk.  30/.  one  moiety  of  the  60/.  Long  Annuities, 
had  been  tranaferred  to  t^e  Plaintiff. 


t6t 


i8«o. 


The  Plaintiff  filed  her  BiU>  praying,  that  she  might 
be  declared  entitled  as  one  of  tihe  two  Children  of  Jane 
Moxany  living  at  her  death,  and  as  surviving  her  Hus- 
band, to  the  said  Sum  of  30/.  Long  Annuities,  sCanxiing 
in  the  names  of  the  Defendants  Samuet  JSarker  and 
Xobert  Baas,  and  to  the  Dividends  due, thereon  since 
the  death  of  the  said  Jane  Moxon,  The  Inihnts,  JDIsivmI 
and  Elizabeth  Brown,  by  their  Answer,  submitted,  that 
the  30  ?.  Long  Annuities  chimed  by  the.  Plaintiff,  rested 
in  her  Husband;  David  Stamper,  dece^csed,  in  pursuance 
of  the  Deed  of  Separation  of  the  gft  of  November  1 790; 
and  passed  to  them  under  his  Willi 


Mr.  Hart,  and  Mr.  Sugden,  for  the  Plaintiff: — 

When  the  Plaintiff  married,  and  when  the  Deed'  of 

Separation  was  executed,  the  Plaintiff  had'  only  a  con* 

dngent  Interest  in  the  126/.  Long  Annuities,  and-  it 

.  could  not  be  assi^ed  unless  for  a  valuable  coiisider- 

ation.    Evea  a  ves^ted  Interest  in  a,  Le^cy  giv,en  to 

the  VTicfo^  c$uuip,ty  it  h«»,  been  held,  be  assigned/  l^y  the 

Husband  in  consfderation  of  natural  lov^  and  nff^c^iifa^ 

Vol.  V.  M 
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80  as  to  preyent  the  Wife's  right  in  case  she  survive 
her  Husbands  That  was  held  ia  Beckett  v.  Beckett  (r^ 
The  late  Master  of  die  KoDs  (s),  in  Mitford  y.Mitfxntl  {t% 
heldy  that  the  general  Assignment  in  Bankruptcy  has 
not  the  effect  of  reducing  into  Possession,  a  Legacy 
of  Stock  in  Trust  for  the  Bankrupt's  Wife ;  and  seemed 
of  opinion  that  the  Wife  had  a  claim  even  against  a  Pur- 
chaser for  a  valuable  consideration :  and  in  Wright  ▼. 
Morley  (u),  the  same  Judge  held  the  same  doctrine. 

In  Woollands  v.  Croucher(x)^  Aere  is  a  mistake  in  the 
marginal  Note,  whieh  represents  the  Property  as  being 
a  reversionary  contingent  Interest,  it  was  a  vested  rever- 
sionary Interest,  and  the  Consent  of  the  Wife  to  an 
Assignment  was  only  taken  de  bene  esse.  In  Homsbyi 
V.  Lee,(y),  the  late  Vice-chancellor (z)  held,,  that  an 
Assignment  by  the  Husband  and  Wife,  of  a  reipsetsionasy 
Intersst  of  the  Wife  in  certain  Trust  Stock,. did  not  (she 
having  survived  her  Husband)  preclude  her  finom  daimi* 
ing  the  same. 

The  present  point  arose  in  Cordell  v.  Acton^  in  i8.i8> 
vx  the  Court  of  Exchequer;  and  it  was  held  upon  the 
preceding  Authorities^ that  the  Wife  surviving,  was  en- 
titled, as  against  a  particidar  Assignee  for  a  valuable 
consideration.  Supposing,  however,  that  the  Husband 
could^  for  a  valuable  consideration,  assign  a  vever- 
sionaiy  Interest  of  his  Wife ;  this  Case  is^distinguishable. 
Here  the  Wife  had  a  Life  Interest  in  certain  Property, 
and  an  absolute  Interest  in  other  Property  to  which  she 


(r)  1  Dick.  341. 
(0  Sir  Wm.  Grant. 
(0  9Ve8.8T. 
(n)  11  Ves.  17. 


(*)  12  Ves.  174. 

(jf)  Ante^  vol.  ii.  p.  16. 

(z)  Sir  Thomas  Pinmer^ 
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ims  entitled  in  certain  events.  The  Husband  and  Wife 
separate.  The  Husband  was  entitled  to  the  Property. 
He  could  not  contract  with  himself.  If  the  Husband 
could  not  give  to  the  separate  use  of  his  Wife  her 
clioses  in  aetiott,  the  Husband  cannot  make  himself  a 
Purchaser  of  his  Wife's  Contingent  Interests,  unless 
for  a  valuable  consideration ;  and  she  i^xlearly  entitled; 
by  SurviTorship,  to  such  part  of  her  Property  as  her 
Husband  did  not  reduce  into  Possession. 


t6S 
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It  should  be  observed,  also,  this  is  a  Deed  of  Sq[>a- 
cation,  to  which  this  Court  is called  upon  to  give  efifect. 

^r.  Bell,  and  Mr*  Hone : — 
<]lan  no  Property  jof  tiiis  description  be  settled?  A 
Settlement  was  made  alter,  the  Marriage  by  the  Hus- 
band, and  the  Wife  and  the  Wife's  Father  (she  being 
im  lofantX  ^^^  Parties  to  the  iDeed.  •  Having  sur- 
vived her  Husband,  she  now  seeks  to  nullify  that  Settle- 
ment. No  Deituston  has  gone  that  length.  Since  the 
execution  of  that  Deed^  tn  1790,  the  Plaintiff  enjoyed 
the  benefit  of  the  Settlement,  and  can  she  now  claim  in 
opposition  to  it?  If  such  a  Settlement  had  been  made 
before  Maniage,  and  the  Father  a  Party  to  it^  it  would 
have  been  binding;  and  though  this  Settlement  was 
after  Manriage,  it  is  equally  binding.  He  must  be  con- 
sidered as  a  Purchaser  of  this  Property,  for  he  gives  up 
to  the  Wife  the  50/.  a  year,  to  .which  be  was  entitled  in 
her  Ri^t,  during  .the  Ufe  of  her  Mother. 

The  Husband  might  have  assigned  the  Wife's  reveiu 
sionary  Interest  for  a  valuable  Consideration.  'She  ia« 
sists,  not  merely  on  an  Equity  to  a  Settlement,  but  on 
ihe  whole  of  the  Property. 

M   9 
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The  Vice^Chancdhr  expressed  an  Opuubu  in  favour 
of  the  Plaihtifi^s  Claim,  bii£  said  he  would  lode  iaio 
the  Cases. 

The  Vice  Changsllob  [after  stating  the  Case]  :-^ 
If  the  Plaintiff's  Husband  had  suryived  her  Mother^ 
and  the  Property  had  come  into  Possession,  the  pro* 
Tision  inade  for  the  Wife  by  the  Deed  of  Separation 
-would  have  been  a  full  satisfaction  for  her  Equity,  being 
the  Share  which  the  Court  usually  attributes  to  the 
Wife ;  but  the  Question  is  not  whether  the  Settlement 
would  in  such  eraat  have  been  a  Satisfaction  of  the 
Wife's  Equity,  but  whether,  in  the  event  which  has 
actually  happened,  the  Wife^as  against  the  Representa- 
tiy0(s.  of  the  Husband,  is,  by  the  Deed  of  Separatito* 
effeetiiaUy  eKcluded  from  her  Title  by  Sunivotship  ?  At 
tl^.  tUne  of  this  Deed,  tins  l^y,  as  an  Infant,  was  ita«K 
psj^le  of  coitract;  she;  was  also  incapable  of  contract 
as  a.  Feme  Covert,  and  especially  of  contract  with,  her 
HiHsband^  As  far,  lliQrefbre,  as  this  Deed  is  60  be  oob* 
sfaiered  as  the  ilct  of,  this  Lady,  it  snfet  be  a  mere^ 
nulbty.  ii 

it  is  saidy  that  her  Father  Was  a  Party  to  this  De^ 
on  her  behalf,  stnd  that  he  coiild  well  contract  for  ker^ 
It  is.  true,  that  the  Law  of  this  Court  permits  a  Fatlier, 
or  OtMtrdian  of  a  female  &i&nt  to  contract,  before  Mai^- 
riage,  on  her  part,  with  her  intended  Hu$balld>  as  to  her 
personal  Estate,  because  oAerwise  it  would  become 
his  Property;  and  as  to  her  Jointure,  because  ber 
benefit,  and  the  convenience  of  Faoniliiss  reiyaires  it 
But  there  ia  no  Pk<iaci|^  or  Authwity  for  stiMikg  Hu^ 
after  Mamage  a  Paredt  or  Guardian  can  bind  the 
Interest  of  an  Infant  Feme  Cdvcrt^  b^  contract  with 
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li^r  Husband.     I  im  of  opinioto,  therefore,  that  the  iBao. 

TMe  of  the  Wife,  by  Sunrirorship,  is  TOiaflfected  by  thi»     "^     "^        ' 
D^ed.  Stamper 

^  Barxsr 

and  others. 


Ex  parte  HUNTER  and  another,  in  re  GOODCHILR 

iithAagust. 
CfO ASBIS  &  Co.  being"  under  Entbarrassment,  th4      c.  &  Co. 
Bank  of  England  agreed  to  ad^ueethesu  40^000/.  upoti  being  embar- 
the  Acceptanoes  of  their  Friends,  at  a  limited  Period,  rassed,  the  Bank 
adaoubthig,  in  the  whole,  to  that  Sim;  which  Accept-  ^  ^g^^nd 

«ad€fs  the  Bank  promised  to  rebeiw  for  twtXvh  MonAs;  ^^^^  ,^  ^  ' 

^  Vance  them 

CoHiMe  ifrCo.  to  secure  their  Friends  itho  had  given  aq  000  Lvpon 

sneh^Acceptances,  by  a  Beed^  loth  Oct.  1814,  assigned  Acceptaneei  of 

eettain  Pl^opetty  in  N^rth  America  to  Trustees  for  that  the  Friends  of 

p«rpo&e;  and  it  was  provided  in  the  Deed,  that  hi  cas^  C*  &  ^o*    ^^ 

any  or  ekhir  df  1*feto  should  decline,  or  omit,  or  cease  ^^^^^^^ 

to  renew  their  Or  either  of  their  Aecebtteees,  thtn  thiit  "^^^f^^:  "^^ 

'  tht  Acceptors^ 

the  Trustees  should  hold  the  Trust  Property  for  this  ^       ^i%. 

benefit  of  such  Person  or  Persons  as  should  be  substi-  tuted  Acceptors^ 

tuted  and  succ^d-in  accepting,  drawing,  atid  transacting  were  secured  by 

the  sataie,  at  thfe  \\\t  Acceptaitaeed.    T^  of  the  Ac*  ^.  &  Co.  as- 

cexAaices  tecured  by  the  IVust  Deed  were  As  foHow  t  *^^  '^  ^'^" 

'^  tees,  for  that 

mtrpose,  certain  Properfy  in  Am^ica.    Two  of  these  Acceptances  were  thus  : 

C.  &  Co.  drew  a  Bill  on  J.  &  \V.  J./or  9,500/.  which  they  accepted,  and 

•  '  it  ioas  indorsed,  %  C.  &  Gb.  to  the  Bdnk.    R.  accepted  Another  Bill  to  that 

iunduni,  drkwk  by  J.  &  W.'  J.  fdMck  tods  sdso  given  th  the  Bank.    The 

BSIk^'tbhemtkaf  became  due,  were  rdnffokd.  Before  the  rektwed  Acceptance  of 

.  h  ^W.  J.became  due,  tkey  stopped  Faymenii  andR.  tke  Drawer,  being  called 

191011^  he  obtained  an  Acceptance  from  C.  T.  T.  and  indorsed  it  to  the  Bank, 

and  tke  Acceptance  0^  J.  &  W.  J.  was  thereupon  delivered  to  him.   J.  &  W.  J. 

'  becomng  Mankriqfti  R.  prtyoed  the  Amount  <^tKeir  Acceptances  in  his  Fos- 

^iikioh,  MSt  reteioet  iSe.  M  the  Po^tnd.  On  PetUidn,  tke  Proof  of  H.  was 

ordtrMtbik  t:ijhtkgea,  tkeDhUekds  tepM,  itndthe  mildeUvei-ed  up. 


]66 

,     i8flo. 
* ^ f 

Ex  parU 

Hunter 

and  another, 

in  re 

GOODCIIILD. 


(iASES  IN  CHANCERY, 

J.  Rajftier  drew  upon  John  and  WUliam  Jackaon  for 
2,500/.  at  tiiree  months,  which  Bill  they  accepted ;  and 
the  same  was  indorsed  by  Rayner  to  Corsbie  if  Co* 
and  by  them  indorsed  to  the  Bank ;  and  John  and  fVil' 
Ham  Jackson  drew  upon  B^iynevy  at  three  months,  for 
2,500/.  which  Bill  Rayner  accepted,  and  John  and 
William  Jackson  indorsed  to  Conbie  8f  Co.  and  they 
indorsed  to  the  Bank.  These  Bills  were  reneVed  by  the 
Bank  when  they  became  payable,  and  the  renewed 
Acceptance  of  Rayner,  at  three  months,  was  dated  on 
the  22d  February  1815,  and  that  of  John  and  Witf 
Ham  Jackson  was  dated  on  the  25th  April  1815.  In 
June  or  July  1815,  before  their  renewed  Acceptance 
became  due,  John  and  WilUam  Jackson  suspended  4their 
Payments ;  and  the  Bank,  before  the  renewed  Acoqp^ 
ances  of  the  Jacfeons  became  due,  required  another 
Acceptance,  in  lieu  of  that  given  by  the  Jacksons;  and, 
in  consequence,  Rayner  drew  a  Bill  upon  C.  T.  Thomhill, 
which  he  accepted,  and  the  same'  wa^  indorsed  to  the 
Bank. 


The  period  of  twelve  months,  during  which  the- Bank 
bad  agreed  to  extend  their  Lofua  by  the  renewal  of  the 
Bills,  expired  in  September  1815 ;  but  they  agreed  to  ex* 
tend  the  period  for  six  months  longer,  upon  one  half  of 
the  40,000  /.  being  immediately  paid ;  and^  in  conse- 
quence, in  September  1815,  the  Acceptance  of  C.  T. 
Thomhill,  for  2,500/.  so  substituted  for  that  of  the 
JacksonSf  was.  discharged,  by  payment  of  the  Trustees 
under  the  Trust  Deed,  of  the  sum  of  485/.  S$.  3</. 
and  by  payment  of  the  sum  of  764/.  iis.Qd.hy  C.  T. 
Thomhili,  and  by  another  Acceptance  of  a  Bill,  drawn 
by  Rayner  on  C.  T.  ThomlUU,  for  1,250/.  and  deUvered 
to  the  Bank;  and  the  former  Acceptance  of  C.  T. 
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ThorMll  for  2^500/.  was  delivered  np  to  him  by  the  1S20. 

Bank.    The  renewed  Acceptance  of  Rayner  for  2,500/. 
was,  in  like  manner,  discharged,  by  payment  by  the       u   ^  ^ 
TVustees,  of  485/.  8s.  3d.  and  by  payment,  by  Rayner,     ^^  another^ 
of  764/.  lis.  gd.  and  .by  hia  Acceptance^  of  a  KIl,  i^^  ^e 

drawn  by  C.  T.  Thamhill,  for  1,250/.  delivered,  to  the     Goodchii^d. 
Bank ;  and  his  former  Acceptance  was  ddivered  up  to 
him. 

In  November.  1815,  CorsUe  ^  Co.  became  Bank^ 
rapts,  and  therefore  the  Bank  required  payment  of  thef 
remainder  of  the  Loan ;  and  C.  T.  ThomhUl  having 
stopped  Payment,  Joseph  Rayner  paid  the  Bank  the 
amount  of  the  Acceptance  of  C.  T.  Thomkill,  of  the  Bill 
drawn  upon  him  by  "Rayner  for  1,25a/. ;  and  paid,  also, 
his  ovm  Acceptance  of  the  Bill  to  that  amount,  drawn 
upon  him  by  C.  T.  ThomhiU, 

Previously  to  the  execution  of  the  Deed  of  the  lotli 
of  October  1814,  C.  T.  Thomhill  guaranteed  Rayner 
from  all  the  consequences  of  accepting  the  Bills  of  Johtt 
and  Wm,  Jackson. 

On  the  10th  November  1S15,  a  Conunission  of 
Bankrupt  issued  •  against  John  and  WilUam  Jackson, 
and  Assignees  were  chosen. 

On  the  23d  December  1815,  litfyii«r  proved  a  Debt  df 
3^500  /.  under  the  Commission  against  John  and  William. 
Jackson;  the  Deposition  being  thus:  ''  Saith  that 
John  and  WilUam  Jackson^  the  Persons  against  whom, 
8cc.  were,  at  and  before  the  date  and  issuing  forth  of 
the  said  Commission,  and  still  are,  justly  and  truly 
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indebted  to  thTc  Deponent  iii  tiie  atim  of  2,500/.  upon 
aud  by  ytrtue  of  tbe  Bill  of  Bxobaage  bweinafter  inen^ 
tioxied,  tbe  consid^ratioit  for  wUcb  was  Gask  paid  by 
this  Deponent  to  tbe  Governor  ai»}  Company  of  tbe  Bank 
of  Bngland;  to  tbe  AiU  amount  thereof;  for  ^io^  said! 
max  of  2,500/.  or  an;  part  thereof,  this  Deponent  hadi. 
not»  nor  bath  any  Person  by  bis  Order,  or  to.  his  Use, 
received  any  Security  or  Satisfaction  whatsoever,  save 
and  except  a  Bill  of  Exchange  for  2,500/.  drawn  by 
this  Deponent  upon,  and  accepted  by,  the  said 
Bsdlkrupts,  dated  the  dsth  April  1815,  payable  three 
niontha  after  date ;  and  also  save  and  except  a  cevtaift 
IMtemoranduuLof  Gujaraziteefrom  C.  T.  TkomkUl,  dated 
l^til  September  18I14. 


At  the  time  of  such  proof,  the  existence  of  the  Deed 
of  Trust,  and  the  substitution  of  the  Acceptances^  urem 
not  known  to  the  Petitioners,  or  to  the  Assignees  of 
John  and  WUUam  Jacksofu 


On  the  i4thKovember  1815,  a  CommiBston  of  Bank-^ 
nipt  issued  against  John  Goodchild  tha>  ekfeiv  Ae  said 
John  and  William  Jackson,  and  John  Goodchild  the 
younger,  Josi^^  Jaok^  ^^  Thotnas  Janes  the  dder, 
as  Bankers  and  Co-partners.;  andi  the  Petitioneis,  to»<^ 
gether  with  William  Hustten,  weie  chosen  Aafiegnecs  4 
and  by  an  Order,  ad  April  1816,  the  Commission 
.i^gjawst.  Jb^  and  William  Jackson^  was  superseded,  and 
tbe.  Broo&  which  had  been  taken  under  the  same  tcans* 
6r<ved,  as  Proofs  against  their  Estate,  to  the  Proceedings, 
ifiwier  the.  joint  Commission  a^akist  Messrs^  CoodMMsy 
Jfldrnn  4r  Co.-,  and  that  the  Assignees  under  the. 
CompuBsioi^  ag^ipti  JT.  and   W.  ^^laom  shonU  b^ 
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a}>pointed  Inspectors  and  Managers  of  the  Concerns  of 
the  joint  and  separate  Estate  of  John  and  William  Jack' 
son,  with  Powers  to  collect  in  the  same,  in  as  full  and  * 
effectual  manner  as  if  they  had  been  Assignees  under 
the  said  joint  Commission  against  the  Messrs.  Good- 
childsy  Jackson  Sf  Co. 
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On  the  10th  pecember  1817,  Mr.  Hustter  was  re- 
moved from  his  situation  of  Assignee,  on  account  of 
indisposition,  and  thereupon  an  Assignment  of  the 
Estate  snd  Effects  of  the  Bankrupts  was  executed  to 
the  Petitiofners  on  the  26th  January  1818. 

On  the  i5tfa  February  1817,  Rtn^ner  received  from 
the  Estate  of  John  and  WitUam  Jackson,  a  Dividend 
of  14  s.  in  the  Pound  upon  his  Proof;  and  on  the  1st 
November  1817,  he  received  a  further.  Dividend  of 
1 5.  6d.  in  the  Pound ;  and  on  the  14th  October  1818,  a 
further  Dividend  of  25.  Sid.  in  the  Pound,  making  in  the 
whole,  a  Dividend  of  185. 


At  the  time  the  respective  Dividends  were  paid,  the 
Petitioners  and  William  Hustter  were  ignorant  of  the 
Facts  before  stated,  except  as  to  the  Guarantee  by  C.  T. 
Thomkill;  and  J2ayiier  assured  the  Solicitors  of  the 
Petitioners,  he  had  not  received  any  part  of  the  alleged 
Debt  proved  by  him. 

The  Prayer  of  the  Petition  was,  that  the  whole  of 
the  Proof  of  the  alleged  Debt  of  2,500/.  made  by 
Rayner  against  the  separate  Estate  of  J.  and  W.  Jack- 
son,  under  the  Commission  issued  against  them,  and 
which,  by  the  Order  of  the  2d  April  1816,  was  ordered 
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to  be  tranafened  to  the  joint  Oooimis^oaagMwt  Sleesni* 
Gvodchild,  Jackam  Sf  Co.  might  be  e^imged;  and: 
that,  an  Accomxt  of  the  Divideada  seceived  l^y  R^ynmr 
mil^.be  taken ;  and  that  ii^^iftier  might  be,order/^t{>, 
refimd  to  the  PetitipneiB^aa  apck  A^aigo^Si'whalitahpii)^ 
appear  to  be  due  from  him  on  such  Ao^^owty-  tpg^lhi^v 
with  Interest  at  5  per  cent. ;  and  that  the  Bill  of  Ex- 
diange  for  2^00/.  so  accepted  by  Ae  8aj4  J^andTF. 
Jacksw,  might  be  ordered  to  bQ  deiiyeied  up  to  tiie 
Petitionera.  bjr  Jtayner ;  or  otherwiee,  that  a  Moietgit  of 
l^e  aaid.  Proof  might  be  expimged>  and^  t^t^  a  lik^ 
Account  of  the  said  Dividends  upon  the  iiAol^.of{  tli0 
said  Proof  received  by  Rayner^  or  on  hi§  behalf,  mighty 
in  such  case,  be  taken ;  and  that.  Raffner  iQight  be 
ordered  to  refund  to  the  Pcttitioners,  aa  suf^  Aseignees^ 
a  moiety  of  1  what  ehatdd  a{>pear  to  be.4fie  4v>i|if  him  oa 
anch  account,  with  Inier^  at  t}ie  jnte  aforesaid  f  aii4 
that,  in  such  case^  also  ffa^  BiU of  Bi^i^^ge  fpr.  2yfioa/» 
ao  ac6qpt^  by  J^ihn  and  Wm>  J0ckmm,  might  b^order^d 
to  be  delivered  up  by  Rayner. 

Mr.  Bell,  and  Mr.  Raithby,  for  the  Petition. 

Mr.  Agar,  contra. 

The  Vicb-ChakcklloA  : — 
This  is  a  complicated  Case ;  but  when  the  facts  9t^ 
understood,  the  principle  upon  which  it  must  be  dete^r- 
mined  is  very  clear. 

iHis  Hahor  here  stated  the  feds  of  the  Case.} 

If  Rayner  had  paid  the  Biljbs  wbpn  th^  Jacksons 
stopped  payment,  he  would  hare  had  a  cleyar  Demand 
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against  the  Jacksons;  and  the  Jacksons  would  have  had  iSso. 

a  clear  Demand  over  against  Ombie  ^  Co.  who  were  * 

then  solyent.    In  the  place  of  paying  these  Bills,  and  ^^^ 

thus   raising,   by   circuity,   this  immediate  Demand     ^^  another 
against  CanKe  ^  Co.  he  is  a  Party  to  a  Transaction  ^^  ^^ 

with  nonMtt,  by  which  a  new  Security  to  the  Bank  Goodchild. 
is,  for '  the  accommodation  of  CorMe  ^  Co,  substi- 
tuted in  the  place  of  the  Jacksons.  With  this  new 
arrangement  Jacksons  had  no  concern,  and  their  Estate 
cannot  be  charged  with  the  consequences  of  it — The 
Proof  must  be  expunged,  and  the  Dividends  refunded, 
and  the  Bill  delivered  up. 


BND  OF   PART   I. 


€  A  S  E  S 

BSVORE  THE 

YIOE-CHANCELLOR, 


Between  Hk  Majesty'^  ATTORNEY  X>ENERAL,  ^t 
the  relation  of  the  Rev.  CHARI.ES  HARDINOE, 
Clerk;  JAMES  HOSMER,  Churchwarden;  JOHN 
XUXFORD,  Esq.  and  JAMES  ELDRIDQE  WEST, 
Eaq.  .  .  -  ^  ^  .-  Piaintiffs^ 
and 

Hie  Master  and  Wardens  of  the  Guild  or  Fraternity  oi 

the  Body  of  Christ,  of  the  Skinners  of  London,  and 

FRANCIS  GREGG,         -        -        -    Defendants.     ^©tHMsra, 
'  i8so. 

1  HE  Information  and  Bill  stated,  that  |>reviou8ly  to      ^**      mten 
the  year  1554,  ^^^  Andrew  Judd,  Knight,  erected  a  cer-  Company  held^ 
tain  School-house   in  the  Town   of  T^nbridge,   and  to  be  TmsteM  ^ 
founded  a  Free  Grammar  School  therein,  for  the  good  J^^^^*^'"* 
^ucafion,  bringing  up,  and  instiuction  of  the  Children  ckaraetera 

Ootcmorf  of  the  Postenioni,  Revenues  and  Goods  of  ike  Free  Qrammgr 
School  of  Sir  A.  Judd,  Knight ^  in  the  Town  of  Tonbridge,  Kent,  and  that 
the  same  are  held  by  themy  according  to  the  tenor  of  Letters  Patent  of 
Edwaid  the  Sixth,  *'for  the  Support  of  the  Master  and  Under-Master  of 
•the  said  School^  andfotthe  Repmyatum  of  the  said  Lands  and 
andnot  othemise,  nm  to  amf  other  Uses andJntents*'^ 
Voi.  V.  O 
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of  such  Town^  and  of  the  County  of  Kent,  adjoining  to 
the  same;   and  having  erected  the  said  School,  he 
applied  for  and  obtained  a  Charter  for  founding  and 
establishing  the  same,  and  a  Licence  from  the  Crown 
to  hold  Lands  in  Mortmain,  for  the  support  of  the 
School ;  and  such  Charter  and  Licence  were  made  and 
granted  by   Letters  Patent,  under  the  Great  Seal  of 
England,  dated  in  the  seventh  year  of  the  Reign  of  his 
Majesty  King  Edward  the  Sixth ;  and  which  Letters 
Patent  were  in  the  Latin  Language,  and  being  trans- 
lated, are  as  follow ;  vit.  "  The  King  to  all  to  whom, 
&c.  Greeting ;  Know  ye,  that  we  at  the  humble  Petition 
of  Sir  Andrew  Judd,  Knight  and  Alderman  of  our  City 
of  London,  for  the  erecting  and  establishing  a  Grammar 
School  in  the  Town  of  Tonbridge,  in  our  County  otKent, 
for  institution  and  instruction  of  Boys  and  Youth  in 
the  IsaidTown  and  County  there  adjacent,  of  our  special 
Crace  and  our  certain  Knowledge  and  mere  Motion,  do 
will,  grant  and  ordain,  that  from  hencefoilh  there  may 
and  shall  be  one  Grammar  School  in  the  said  Town  of 
Tonbridge,  which  shall  be  called  The  Free  Grammar 
School  of  the  aforesaid  Sir  Andrew  Judd,  Knight,  in 
the  said.  Town  of  Tonbridge,  for  the  education,  institu- 
tion and  instruction  of  Boys  atid  Youth  in  Grammar, 
to  continue  for  ever ;  and  the  same.  School .  of  one 
Master  (or  Pedagogue),  and  one   Under-Master  (or 
Usher),  to  continue  for  ever,  we  do  erect,  create,  and 
found  by  these  Presents :  And  that  the  intent  aforesaid 
may  the  better  take  effect,  and  that  the  Lands,  Tene- 
'  xnents.  Rents,  Revenues  and  other  things  to  be  granted, 
assigned  and  appointed  towards  the  support   of  the 
School  aforesaid,  may  the  better  be  governed  for  the 
continuance  of  the  same  School,  we  will  and  ordain 
that  from  henceforth  tiie  aforesaid  Sir  Andrew  Jttdd, 
during  his  natural  life,  shall  be  and  be  called  '  Governor 
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t>f  the  Possessions,  Revenlies  and  Goods  of  the'  said 
School.'  And  after  the  death  of  the  aforesaid  Sir 
Amdrew  Judd,  we  will  and  ordain  that  the  Master, 
IVordens  and  Commonalty  of  the  Mystery  of  Skinners 
of  London,  for  the  time  being,  shall  be  and.  be  called  . 
'^  Governors  of  the  Possessions,  Revenues  and  Goods 
of  the  said  School,'  commonly  called  and  to  be  called 
^  The  Free  Grammar  School  of  the  said  Sir  Andrew 
Judd.*  And  therefoce  Know  ye  that  we  have  assigned^ 
^ecied,  nominated  and  constituted,  and  by  these  Pre- 
sents do  assign,  dect,  nominate  and  constitute  the 
aforesaid  Sir  Andrew  Judd  to  he  the  first  and  present 
Governor  of  the  Possessions,  Revenues  and  Goods  of 
the  said  Free  Grammar  School,  well  and  faithfully  to 
exercise  and  occupy  the  same  offiqe  during  his  natural 
life;  and  after  the  death  of  the  aforesaid  Sir  Andrew 
Juddp  the  aforesaid  Master,  Wardens  and  Commonalty 
«f  the  Mystery  of  Skinners  of  London  aforesaid,  and 
their  Successors  for  the  time  being,  well  and  faithfully 
to  exercise  and  occupy  the  same  office,  from  the  dea& 
of  the  aforesaid  Sir  Andrew  Juddf  for  ever.  And  that 
the  same  Sir  Andrew  Judd,  during  his  natural  life,  may 
and  shall  be  Governor  in  deed,  fact  and  name ;  and 
during  his  life  shall  and  may  be  a  Body  Corporate  and 
Politic  of  himsaif,  by  the  name  of  Governor  of  the 
i^ossessions.  Revenues  and  Goods  ^f  the  Free  Grammar 
School  of  the  aforesaid  Sit  Andrew  Judd,  Knight,  ipco^ 
fi^rated  and  erected.  And  the  same  Sir  Andre/w  Judd, 
Governor  of  the  Possessions,  Revenues  and  Goods  of 
4fae  said  Free  Grammar  School,  during  his  life,  by  these 
Presepts  we  do  incorporate,  and  a  Body  Corporate  and 
Politic  by  the  same  name,  really  and  fully,  we  do  create, 
erect,  ordain,  make  and  constitute,  by  these  Presents. 
And  we  will,  that  after  the  death  of  the  aforesaid  Sir 
Ajubrew  Judd,  the  same  Master,  Wardens  and  Com- 
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monalty  of  the  MyBtery  of  Skinners  of  London  afore- 
said,  and  their  Successors,  may  and  shall  be  GoveiDors 
of  the  said  School,  in  deed,  fact  and  name ;  and  from 
thenceforth  may  and  shall  be  one  Body  Corporate  and 
Politic  of  themselyes,  for  ever,  by  the  name  of  *  Qo- 
yemors  of  the  Possessions,  Revenues  and  Goods  of  the 
Free  Grammar  School  of  the  aforesaid  Sir  Andrew  Judd, 
Knight,  incorporated  and  erected.'  And  the  same  Mas- 
ter, Wardens  and  Commonalty,  and  their  Successors, 
Governors  of  the  Possessions,  Revenues  and  Goods  of 
the  said  Free  Grammar  School,  after  the  death  of  the 
aforesaid  Sir  Andrew  Judd,  for  ever,  by  these  Presents 
we  do  incorporate,  and  a  Body  Corporate  and  Politic 
of  the  same  name,  to  endure  for  ever,  really  and  fully, 
we  do  create,  erect,  ordain,  make  and  constitute  by 
these  Presents..  And  further,  we  will,  and  by  these 
Presents  ordain  and  grant,  that  the  same  Sir  Andrew 
Judd,  Governor,  during  his  life,  of  the  Possessions, 
Revenues  and  Goods  of  the  said  Free  Grammar  School, 
by  the  same  name,  may  and  shall  be  able  and  capable 
in  the  law,  during  his  Ufe,  to  have  and  receive  for  the 
term  of  his  life,  as  well  of  us,  our  Heirs  and  Successors, 
as  of  any  other  Person  or  Persons  whomsoever.  Lands, 
Tenements  and  Hereditaments  whatsoever,  towards  the 
support  of  the  School  aforesaid ;  the  Remainder  thereof 
to  the  aforesaid  Master,  Wardens  and  Commonalty  of 
the  Myiftery  of  Skinners,  and  their  Successors,  for  the 
jupport  aforesaid.  And  also,  we  will,  and  by  these 
Presents  ordain  and  grant,  that  after  the  death  of  the 
aforesaid  Sir  Andrew  Judd,  Knight,  the  aforesaid  Master, 
Wardens  and  Commonalty  of  the  Mystery  of  Skinners 
of  London  aforesaid,  for  the  time  being,  shall  be  *  Go- 
vernors of  the  Possessions,  Revenues  and  Goods  of  the 
Baid  Free  Grammar  Sdiool,'  anil  shaU  have  perpetual 
succession ;  and  by  the  «ame  name  may  and  shall  be 
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Pereons  iable  and  capable  in  law  to  have  and  reeeive 
lands.  Tenements,  Meadows,  Feedings,  Pastures,  Rents, 
Re^einions,  Revenues  and  Hereditaments  whatsoever, 
as  well  of  us,  our  Heirs  or  Successors,  as  of  the  afore- 
said Sir  Andrew  Judd,  his  Heirs,  Executors  or  Assigns, 
or  of  any  other  Person  or  Persons  whomsoever,  in  like 
manner  towards  the  support  of  the  School  aforesaid. 
And  further,  we  will,  apd  for  t^s  our  Heirs  and  Succes- 
sors grant,  by  these  Presents,  to  the  aforesaid  Governor 
and  their  Successors,  that  from  henceforth  they  shall 
have  a  Common  Seal  to  serve  for  their  Business,  touch* 
ing  or  concerning  only  the  Premises  and  other  things 
in  these  Letters  Patent  expressed  and  specified,  or  any 
parcel  thereof.    And  that  the  same  Governors,. by  the 
name  of  '  Governors  of,  the  Possessions,  Revenues  and 
Goods  of  the  Free  Grammar  School  of  the  aforesaid 
Sir  Andrew  Judd,  Kmght,  in  Tonbridge,  aforesaid/  shaU 
be  able  to  plead  and  be  impleaded,  defend  and  be 
defended,  answer   and   be  answered,  in   whatsoever 
Courts  and  Places,  and  before,  whatsoever  Judges,  in 
whatsoever  Causes,  Actions,  Businesses,  Suits,  Plajnts, 
Pleas  and  Demands,  of  whatsoever  nature  or  condition 
they  may  be,  touching  or  concerning  the  Premises,  or 
any  parcel  thereof;  or  for  any  Trespasses,  Offences, 
Tilings,  Causes  or  Measures  by  any  Person  or  Persons 
done  or  perpetrated,  or  to  be  done  or  perpetrated,  in  or 
upon  the  Premises,  or  any  part  thereof,  or  for  any 
things  in  these  Presents  specified :  And  moreover,  of 
our  future  Grace,  and  of  our  certain  Knowledge  and 
mere  Motion,  we  have  given  and  granted,  and  by  these 
Presents  do'  give  and  grant,  to  the  aforesaid  3ir  Andrew 
Judd,  the  present  Governor,  during  his  natural  life,  full 
Power  and  Authority  to  nominate  and  appoint  the 
Master  and  Under-Master  of  the  School  aforesaid,  aft 
often  as  the  same  School  shall  be  void  of  a  Master: 
O3 
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And  that  the  same  Sir  Andrew  Judd,  during  faiB  life^ 
firom  time  to  time  shall  make,  atid  shall  and  bay  be 
able  to  make^  fit  and  wholesbme  Statutes  ithd  Ordi- 
nances in  writihg^  concefhing  and  touching  the  order^ 
government  wd  dii^ectibn  of  the  Master  and  Under- 
Master  and  Scholars  aforesaid,  for  the  time  being ;  and 
the  Stipend  and  Salary  of  ihe  same  Master  and  Under- 
Master^  and  other  things  touching  and  concerning  the^ 
same  School,  and  the  order,  governance,  preservation  and 
disposition  of  the  Renta  and  Revenues  to  be  appointed 
for  the  support  of  the  same  School ;  which  same  Statutes 
and  Ordinances  so  to  be  mkde,  we  will,  grant,  imd  by 
these  Presents  cotdmand  to  be  inviolably  observed  from 
time  to  lime  for  ever :  And  moreover,  we  have  given  and 
gifanted,  and  by  these  Presents  do  give  and  grant,  t6the 
iifbresaid  Master,  Wardens  and  Commonalty  bf  the  Mys- 
iefy  of  Skinners  6f  London,  and  their  Successors,  and 
Che  major  part  of  them  for  the  time  being,  that  they, 
after  the  death  of  the  aiforesaid  Sir  Andrew  Judd,  ^ight, 
khall  have  full  power  and  authority  to  nominate  and 
appoint  the  Master  and  Under-lilaster  of  the  School 
aforesaid,  so  often  as  the  sdd  School  shall  be  void  6f  a 
Master  and  Under-Master;  ahd  that  the  same  Oovemom, 
with  the  advice  of  the  Wardens  ahd  Pellows  of  the  Col- 
lege of  AirSainis,  in  the  University  of  Orford,  for  the 
time  being,  shall  and  may  be  able  to  make  (if  he^ 
ttiall'  be)  fit  and  wholesome  Statutes  and  Ordinances 
in  Writing,  conceiiiing  and  touching  the  order,  go. 
Vemment  and  direction  of  the  Master  and  Under- 
Mhster,  and  Scholars  of  the  Schoolafoi'^said  for  the 
time  being,  ahd  Other  thfngs  touching  and  condeinikig 
the  same  S6hool,  and  the  order,  government,  preserva- 
tioti  and  iiisposition  of  the  Rents  and  Revenues  to  be 
appointed  for  the  support  6f  &e  same  School ;  which 
iaihe  Statutes  and  Ordinances  so  to  be  made,  we  wSS, 
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gnmt,  tod  by  these  Presents  cpminand  inviolably  to  be  . 
observed  from  time  to  time  for  ever :  And  moreover,  of 
our  further  Grace  we  have  given  and  granted^  and  by 
these  Presents  do  give  and  grant  for  us,  our  Heirs,  and 
Successors,  to  the  aforesaid  Master,  Wardens,  and  Com- 
monalty of  the  Mystery  of  Skinners  of  London  afore- 
said, and  their  Successors,  special  Licence,  and  free  and 
lawful  Faculty,  Power  and  Authority,^  to  have,  receive 
and  purchase  to  them  and  their  Successors  for  ever, 
towards  the  support  and  maintenance  of  the  School 
aforesaid,  as  w;eU  of  us,  our  Ueirs  or  Siu;xessor8,  as  of 
the  aforesaid  Sir  Andrew  Jud4^  Knight,  or  of  any  other 
Person  or  Per9ons  whomsoever.  Manors,  Messuages, 
Xands,  Tenements,  Rectories,  Tithes  and  other  Here- 
dj,taments  whatsoever,  within  our  kiingdom  of  England, 
or  elsewhere  within  our  Dominions,  provided  they  shaj[l 
not  excee^d  the  yearly  value  of  ^o/.;  any  Statute  cpncern- 
jlng  Lands  aud  Teneme.nts  not  to  be  put  into  Mqrtma^n,^ 
or  any  qther  ^tute.  Act,  Ordinance  of  Provision,  qr 
^y  o^er  th^^,  cau^e  ^r.m^<;ter,to  the  contrary  thereof^ 
bad^  m^f^le,  epact^d,  ordained,  or  provided  in  anywise 
poj^withstandipg :  And  we  wiU,  and  by  these  Presents 
x}rdain,.thivt  all  the  Issues,  Rents  and  Revenues  of  sdl 
tile  ljupids,  Tenemepts  and  P^sessions  hereafter  to^  |pe 
given  and  assigned  towards  the  ^upport  of  the  School 
^Sfforesaid,  jBrom.time  to  Aime,  shall  be  converted  to.  the 
s|^ppo^  of  the  Master  and  Un4er-Master  of  the  School 
I  aforesaid  for, the  tiipe  being;  ai^d  to  the  reparation  of 
the  s^id  Lands. and  Tenements,  ai^d  not  ^other^ise,  nor 
to  any  other  Uses  pr.  .Intents :  And  we  will,  ai»d  by  tjiese 
Presents  gr^t.  to  the.  s^oresaid  Governors,  ,|hat.  they  xn^y 
aii4  shall  have  th^e  our  Letters  Patent,  under  our  preat 
Seal  ot  JSnglimd,  in  due  manner  made  and  s'ealed,  with- 
out Fine  or  Fee,  gr^t  or  small^  to  us  in  our  Hanaper  or 
.  elsewhere  to  our  use  for  the  same,  in  anywi^se  to  be 
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rendered^  paid  or  done,  although  express  mentiop,  Sot/'' — ^ 
That  for  tKe  maintenance  and  support  of  the  Master,  and 
Usher,  and  of  the  said  School,  the  said  Siir  Andtew  Judd 
purchased  dfvers  Messuages,  Lands,  Tenements  and 
Hereditaments,  then  of  the  yearly  vatue-of  30  /.  or  there- 
abouts, situate  in  the  Parishes  of  All  Saints,  ^race^ 
churck^reei,  and  St.  Fdncras,  in  the  county  of  Muldlesex, 
'which  lands  were  conveyed  to  the  said  Sir  Andrew  Judd 
and  one  Henry  Usher ^  a  Trustee  for  tiie  said' Sir  A^idrew 
Juddy  as  Joint-tenants  in  Fee. — ^That  the  said  Sir  iin- 
drew  Judd,  during  his  life,  received  the  Rents,  Issues 
and  Profits  of  the  said  Lands  so  purchased  as  aforesaid, 
anrountingto  the  annual  sum  of  30/.  ajid  applied  the 
same  in  the  payment  of  20/.  annually  to  the  Master  of 
the  said  School,  8/.  annually  to  the  Usher  of  the  said 
School,  and  laid  out  in  the  repairs  of  the  School-house, 
or  reserved  for  the  repairs  thereof,  the  remaining  sum  of 
2 1,  per  annum.  And  the  said  Sir  Andrew  Judd,  in  his 
life-time,  mad6  and'  published  cert£uh  Rtilfes  and  Ordi- 
nances respectmg  the  management  of  the  said  School, 
and  the  disposition  of  the  Revenues  thereof,  such  Reve- 
nues amounting^  at  that  tiine  as  aforesaid  to  the  sum  of 
30/.  per  annum ;'  and  the  Rule  or  Ordinance  relating  to 
this  disposition  of  the  Revenues  of  the  said  Charity, 
was  in  the  words  and  figures,  or  to  the  purport  and  ef- 
fect foUowing^;  that  is  to  say,  '^  I  will  that  the  Master 
receive  quarterly  for  the  Wages,  5  /.  and  the  Usher  40  «• 
and  that  they  have  their  Dwelling  rent-firee ;  and  aD  other 
Charges,  as  in  repairing  of  the  said  School,  in  all  maimer 
of  Reparations,  borne  and  allowed  necessarily,  and  ac- 
OOfding  to  the  view  firom  time  to  time  t&en  by  the  said 
Skinners/' — ^That  the  said  Sir  Andrew  Judd  by  his  Will, 
bearing  date  the  2d  day  of  September  1558,  and  which 
was -well  made  according  to  the  Statutes  t&en  ui  being 
for  tlbadfevise  of  freehold  estates,  thereby  gave  and  dtr 
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vised'the  same  Hereditaments  which  he  had  purchased 
as  aforesaid,  and  also  certain  other  Messuages,  Lands, 

Tenements  and  Hereditaments  whereof  he  was  seised  at 

the  respective  times  of  making  his  Will,  and  of  his  Death, 
to  the  support  of  the  said  School  so  erected  and  founded 
hy  him  as.aforesaid :  and  the  said  Will,  so  far  as  relates 
to  the  devise  of  the  said  Messuages,  Lands,  Tene- 
ments and  Hereditaments,  was  in  the  words  or  to 
the  purport  and  efiect  following ;  that  is  to  say,  ''  And 
whiereas  I,  the  said  Sir  Andrew  Judd,  have  built  and 
erected  a  Free  Grammar  School  at  Tonbridge,  in  the 
county  of  Kent^  to  have  continuance  for  ever ;  for  the 
maintenance  and  continuance  whereof,  I  give^  will  and 
bequeath  unto  the  Masters  and  Wardens  of  the  Fratetw 
nity  of  CcTpu%  'Christie,  of  the  Craft  or  Mystery  of 
Skinners  of  the  City  of  London,  all  that  my  Close  of 
Pasture,  with  the  Appurtenances,  called  The  SandhUb, 
tttuate  and  lying  on  the  backside  of.  Holboum,  in  the 
parish  of  St.  Pancras,  in  the  county  of  Middlesex,  being 
of  the  yearly  value  of  13/.  6s.  8<I.;  and  all  that  my 
Messuages  or  Tenement,  with  the  Appurtenances,  situate, 
lying  and  being  in  the  Old  Swan  Alley  in  names-sireet, 
in  the  parish  of  St.  Lawrence  Poulteney  in  Londom, 
being  of  the  yearly  value  of  6/.  ^s.  ^d.  now  in  the 
tenure  or  occupation  of  one  Maurice  Dyer ;  and  all  that 
my  Messuage  or  Tenement,  with  the  AppurtenanceSn 
situate,  lying  and  being  in  the  parish  of  Allhalhws  in 
Graeechuirch-street,  London,  now  in  the  tenure  or  occu- 
pation of  William  Judd,  Skinner ;  and  also  all  my  Mes- 
suage or  Tenement,  with  the  Appurtenances,  in  Graces 
ckurchrsireet  aforesaid,  in  the  said  parish  of  Allhallows, 

,  now  in  the  tenure  or  occupation  of  Jackson,  Shoemaker ; 
which  said  two  Messuages  or  Tenements  aforesaid,  in 
Ilia  said  Parish  of  AUhaUows,  be  now  of  the  yeaiiy 
vabe  of  7  /. ;  and  all  that  my  Messuage  or  Tenement  in 
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Gracechufxhstreet  aforesaid,  in  the  sai^  pari9b  of  All- 
hailow$y  now  in  the  tenure  or  pccup^tion  of  Thomas  Smith, 
Haberdasher,  of  the  yearly  valye  of  8  /. ;  and  all  that 
nxy  Messuage  or  T^i^ement,  with  the  Appurtenances^, 
situate  in  Gracechurch-street  afor^esaid,  in  the  said  parish 
of  AllhaUows,  now  in  the  tenure  or  occupation  of  CAris^ 
tjopher  Piper,  Ironmonger,  of  the  yearly  value  of  531.  4  d.; 
and  all  that  my  Messuage  or  Tenement,  with  the  Ap- 
puHienances,  in  Graceckurch-street  aforesaid,  in  the  said 
parish  of  AUhallaws,  now  in  the  tenure  or  occupation  of 
Thomas  Peterbormoe,o(  the  yearly  value  of  405. ;  and  all 
my  Messuage  or  Tenement,  with  the  Appurtenances,  in 
Graoechurchrstreet  aforesaid,  in  the  parish  of  S^  Peter 
in  CornhiU,  London,  now  in  the  tenure  or  occupatipn  of 

Uxky,  Grocer,  of  the  yearly  value  of  4/. ;  and  all 

that  my  iQ^w  Messvbage  or  T^nemi^nt,  with  tijie  Appur^ 
t^ns^ceai  situate,  lying  and  being  witiun  the  Close  of 
Si*  Helen's  in  London,  taid  in  the  paqsb  of  St.  Helen's  fsx 
London,  now^n  the  tenure  or  ocQupatipn  of  — r^  HqII, 
Widow,  late  the  Wife  of  IXohmw  ff all,  Grocet,  deceased, 
of  the  yearly  rent  of  405. ;  and  all  those  my  Messuages, 
Tenements  and  .Gairdens,  with  their  Appvi;t^ancefi^ 
situate,  lying  and  beipg  in  the  parish  of  St,  Mary  Ax^e, 
London,  of  the  yeariy  value  of  5/. — ^To  have  f^nd  to  hold 
all  and  singular  the  afor^c^d  Messuages,  .T^pemq]|[^t^, 
Gardens  and  other  the  Premises,  with  the  Appi^rtei^c^9, 
before  willed  and.  bequeathed  pnto  the  said  ^,ast^  and 
Wardens,and  their  Successors  for  ever:  And  furthermore, 
I  give,  will  apdb^quei^th  unto  the  said  Mast^  and  War- 
di^na  of  the  said  Fraternity  oixCorpm  Christie,  of  the  Craft 
or  Mystery  of  Skinners,  of  the  said  City  of  London  afore- 
siud,  one  Annuity  or  Yearly  Rent  pf  .10  /.  of  lawful 
Mon^y  of  England,  going  out  jand  to  ]ie  yearly  per- 
ceived and  taken  put  of  all  th^t^my  Mesisiiu^S'Or  Tene^- 
m^ts,  with, the  >^ppurtenanpes^  m ^Graces-Street  afore-^ 
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mid,  called  the  Belli  to  hold,  p^ceiveand  take  the  said 
Annuities  or  Yearly  Rent  of  lai  unto  the  said  Master 
and  Wardens,  and  their  Svcoessors  for  erer,  at  foar 
TeraKs  0f  the  Year  yearly ;  to  be  paid,  that  is  to  say,  at 
the  Feasts  of  the  Birth  of  our  Lord  Ood,  the  Annun- 
iCf^tion  of  our  Blessed  Lady  the  Virgin,  the  Nativity 
of  St.  John  Baptist,  of  St.  Michael  the  Archangel,  by 
even  EN>Ttion8 ;  and  if  it  fortune  that  IJhe  said  Annuity 
or  YtaAy  Rent  of  io2.  to  be  behind,  unpaid  in  part  or 
in  all  by  the  apace  of  «Be  month  next  afber  any  day  or 
tenn  of  payzae«t  thereof^  in  nrhieh  as  before  it  ongfat 
to  be  paid,  that  then  and  so  often  it  shall  be  lawful 
to  and  for  the  said  Masiter  aoid  Wardens  amd  their  Suc- 
cieftSors^  as  well  by  themselves  as  by  their  'certain 
Attorney  or  Attomies,  into  the  said  Messuage  or  Tene- 
ment, called  the  fie//,  to  enter  and  distvain^  and  the 
]>istres8  or  Distresses  Ihere  found,  lawfully  to  lead, 
drive,  bear  and  carry  away,  and  the  :same  with  Aem  to 
Mtain  and  keep  until  the  said  Annuity  or  Amniid  Rest 
of  10  /.  with  all  the  Arrears  of  the  aame,  shall  be  ualo 
ihe  said  Master  and  Wardens,  (heir  Successors  or 
Assigns,  AiUy-contented,  satisfied  and  paid :  And  I  wfll, 
Aat  the  Rents,  Issues,  Revenues  and  Profits  yeady 
^arising,  renewing  and  coming  of  the  Messnages,  laaul^ 
and  Tenements,  and  other  the  Premises  given,  wilbM 
«iid  bequeathed  unto  Hhe  said  Master  and  Wardens, 
Ibsir'Successbrs  in  manner  before  expressed,  shnllbeby 
them  aildtheir  Succiessors,  employed  •  and  ibeUo  wed  in 
ttanner  and  form  fdlowing,  that  is  to  say;  zst.  I  wiQ, 
that  the  said  Master  and  Wardens  for  the  time  being, 
ihall  yearly  cbdfent  and  pay  the  Schoolmaster  ofmy 
aafd'Free  Grammar  School,  at  Tonbridge  aforesaid,  ifiir 
the  ithne  being,  forihis  Stipend  and  Wages  20/.  at 
four  terms  in  the  Year;  that  is  to  say,  at  the  Feafrt  of 
8t*  Midiael  die  Ardiangel,  therBitthjofamr  Lord  Gdd, 
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the  Annunciation  of  our  Bkaaect  Lady  the  Vii^in,  and 
the  Nativity  of  St.  John  the  Baptist,  by  even  Portions, 
or  within  one  month  next  after  every  of  the  said  Feasts. 
Item,  to  the  Usher  of  the  said  Schoolfbr  the  time  being, 
8  /.  of  lawfhl  Money  of  England,  at  four  times  and  days 
of  payment  aforesaid,  or  within  one  month  next  after 
every  of  the  said  Feasts,  by  even  Portions.  Item,  I  will 
that  the  said  Master  and  Wardens  for  the  time  being, 
shall  once  in  the  year  for  evermore,  ride  to  visit  the 
said  School,  and  there  to  see  and  consider  whether  the 
said  Master  and  Usher  of  the  said  School  do  their  Duties 
towards  the  Scholars  of  the  said  School,  in  teaching  of 
them  of  Virtue  and  Learning,  and  whether  the  ScholaiB 
of  said  School  do  of  their  parts  use  themselves  virtuous 
and  studious,  and  whether  they  do  observe  and  keep 
the  orders  and  wills  of  my  said  Free  Grammar  School 
or  not :  And  I  will  that  the  aforesaid  Master  and  War- 
dens in  their  said  Visitation,  shall  take  order,  that  if 
tmy  of  the  Rules  and  Orders  of  my  said  Free  School 
shall  fortune  to  be  broken,  either  by  the  Master  or 
Usher  of  the  said  School,  or  by  any  of  the  Scholars  of 
.the  same,  that  then  the  same  may  be  forthwith  reformed 
and  amended,  accordii^  to  the  good  discretion,  and  as 
4ny  special  trust  and  confidence  is  in  them :  And  I  will 
that  Uie  said  Master  and  Wardens  for  the  time  being, 
^fihall  yearly  have  for  their  Labour  and  Pains,  therein 
to  be  taken,  for  their  Expences  in  their  behalf  ioK 
yearly :  And  also  I  will  that  the  said  Master  and  Wardens 
.fi^r  the  time  being,  shall  for  ever  weekly  pay,  or  caude 
to  be  paid,  unto  the  six  poor  Almsmen  inhabited  in  my 
Almshouses,  within  the  close  of  St.  Helen/n  aforesaid, 
fbr  .their  relief  4«.  that  is  to  say,  to  every  of  them  8  d. 
weekly;  and  I  will  the  same  to  be  paid  every  Sunday 
in  the  year  by  the  hands  of  the  Renter  Warden  of  the 
Mid  Company  of  SliJii^rB,  fox  the  time  being;  an4 
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t  will  that  the  said  Renter  Warden  for  his  pains,  to  be 
taken  in  and  about  the  payment  of  the  said  Ahnsmen  as  is 
^aforesaid)  shall  haveyearly  out  orthe  Rents  and  Profits 
of  the  said  Premises  los. :  And  further,  I  will  that  the 
Renter  Wardens  of  the  said  Company  of  Skinners  shall 
bestow  yearly,  out  of  the  Rents  and  Profits  of  the  Pre- 
mises, 2f^8.  4  J.  upon  Coals,  which  Coals  so  bought, 
I  will  shall  be  yearly  distributed  and  delivered  by  the 
said  Renter  Warden  to  and  amongst  the  said  six  Alms- 
men, for  their  further  Relief  and  Comfort:  And  I  will 
the  residue  of  all  the  Rents,  Issues  and  Profits  yearly, 
coming  and  growing  of  the  said  Messuage,  Tenement, 
Lands,  Gardens,  and  other  the  Premises  bequeathed  to 
the  said  Master  and  Wardens,  shall  be  employed  by  the 
said  Master  and  Wardens  for  the  time  being,  upon  the 
needful  reparations  of  the  Messuage  or  Tenement  afore- 
said ;  and  the  Overplus  thereof  remaining,  I  will  shall 
be  to  the  use  and  behoof  of  the  said  Company  of  Skin- 
ners, to  order  and  dispose  at  their  wiUs  and  pleasures/'-^ 
That  the  said  Sir  Andrew  Juid  died  soon  after  the  date 
of  his  said  WiU,  and  after  his  Death  the  said  Henry 
FUher  conveyed  to  the  Master,  Wardens  and  Common- 
alty of  the  Mystery  of  the  Skinners  of  London,  tKe 
Messuages,  Lands,  Tenements,  Hereditaments  and  Pre^ 
mises  which  had  been  so  purchased  by  the  said  Sir 
Andrew  Judd  as  aforesaid.— That  after  the  death  of 
the  said  Henry  Fisher ,  his  Heir-at-Law  endeavoured  to 
impeach  and  disturb  the  said  Conveyance,  and  that 
thereupon,  and  in  the  year  1572,  in  the  fourteenlth 
year  of  the  Reign  of  Queen  Elizabeth,  upon  the  appli- 
cation of  the  said  Master  and  Wardens  and  Commonalty 
of  the  Mystery  of  Skinners  of  landon,  a  certain  Act  of 
Pailiament  was  made  and  passed,  intituled  ''  An  Act 
f Of  the  better  oi^ further  assurance  of  certain  Lands  and 
Tenements  to  the  maintenance  of  the  Rte  Grammar 
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School  of  Tonhidgt,  in  the  County  of  Kent  ;'*  w&ereby^ 
after  recitiog  the  foandation  of  the  said  School  by  the 
aaid  Sir  Andrew  Judd,  and  the  said  letters  Patent^ 
and  reciting  that  for  the  maintenance  and  suetenance 
of  one  Schoohnaster  and  Usher  of  the  said  Free 
Grammar  School,  certain  MesBaages,  Lands,  Tenements 
and  Hereditaments  of  the  yearlie  value  of  thirtie  potmds 
or  thereabouts,  situate,  lying  and  being  in  the  Parish 
of  All  Sayntesp  in  Graydoui^treet,  in  London,  and 
EWy  sshe  of  «S/.  Pancrasse,  in  the  County  of  3fycU/eser,were 
purchased  of  one  Join  Gates,  esq.  and  Thomas  Thorogood, 
gent,  by  the  said  Sir  Andrew  Judde,  for  the  sum  of 
Foure  hundred  thiite  Pounds  sixe  ttfaittings  Eight-pence 
of  his  Money,  only  paid  nnto  the  said  Johts  Gates  and 
Thomas  Thorogood,  and  in  the  Conveyance  the  sisdd  Sir 
•Andrew  Judde  in  truste  did  joyne  with  himself  one 
Henry  Fyssher,  late  of  London,  deceased,  some  time 
eervant  to  tha  said  Sir  Ahdfmo  Judde,  because  the  said 
Andrew  Judde,  at  the  time  of  the  said  purchase  of  tiie 
jMod  Premises,  fully  meant  and  determined  to  have  £he 
Premises  conveyed  and  assm*ed  unto  the  said  Mastet , 
-Oardyons,  Corpoattye  pf  tbe  Skynnets  pf  Imdon,  as 
verye  evidently  and  nradyUe  did  appear ;  and  after  the 
<le»bh  of  the  said  Sir  Ahdnew  Judde  fiiejatd  Henry  Fisher, 
according  unto  the  true  intent  and  meanyngeiof  the  said 
Sir  Andrew  Judde,  and  in  and  for  the  accomplistunent 
and  performance  of  the  Trusts,  Confidence  in  him  th^e 
naid  Henry  Fisher  reposed  by  the  said  Sir  Andrew,  in 
the  fourth  year  of  tibie  Reign  of  her  Majesty  Queto 
•  ElizabM,  did  convey  and  assure  the  Premises,  together 
with  other  Lands,  Tenements  and  Heredytamento  of 
his  own,  situate,  lying  and  being  within  the  Parish  of 
St.  Peter,  in  Grdciouse-strea,  in. London,  of  the  value 
43£6L  or  thereiibonts,  whereof  the  said  Hemy  Fi^er 
Uierein  stood  sole  seised  in  fide-simple,  unto  the  aaid 
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Mafiter,  Gardyans  and  Comyiwltye  of  the  Mystery  of 
the  Skynners  of  Ijanion,  f^n  well  for  the  better  susten- 
tation  of  the  said  Frre  GrammiBtr  School,  as  for  th^ 
sustenance  of  one  Student  in  the  University  otOxforde  ; 
which  said  conveyance  and  assurance  of  all  and  singular 
the  Premises,  made  by  the  said  Henry  Fisher  unto  the 
aforesaid  Marster,  Grardyons  and  Comyaltie,  had  been 
since  the  death  of  the  said  Henry  Fyssker,,  somewhat 
discredited  and  impeached  by  a  certain  Indenture  therein 
particularly  mentioned :  Therefore,  for  adveydenge  of 
all  ambigytie  and  doubts  which  at  any  time  thereafter 
might  aryse  and  ensue  against  the  goodness  or  validitie 
of  the  aforesaid  conveyance  and  assurance  of  the  Pre- 
mises  made  by  the  said  Henry  Fyssher,  bond  Jide,  unto 
the  aforesaid  Marster,  Gardyans  and  Comynaltie  of  the 
Premises  unto  the  said  Master,  Gardyans  and  Comynaltie 
of  the  Mystery  of  the  Skynners  of  London,  unto  the 
godly  Uses,  Intents  and  Purposes  above  expressed.  It 
was  ordained  and  enacted.  That  th^  aforesaid  Indenture, 
and  also  the  said  Enrolment  of  the  same,  and  all  Exem- 
plifications thereof,  from  thenceforth  for  ever  should  be 
and  be  taken,  reputed,  deemed  and  adjudged  of  non- 
effecte,  and  merely  frustrate  arid  voy'd  to  all  intents, 
'constructions  and  purposes  for  and  concerning  all  Lands, 
Tenements  and  Hereditaments  assured  for  the  mayn- 
tenance  of  the  said  Scole,  as  was  above  said ;  and  that 
all  Lands,  Tenements  and  Hereditamentd,  with  the 
Appurtenances,  assured  or  conveyed  unto  the  aforesaid 
Marster,  Gardyans  and  Corporaltie  of  the  Skynners  in 
London,  as  is  aforesaid,  should  from  thenceforth  ever 
continue,  remayne  and  be  unto  the  said  Marster,  Guar- 
dians and  Comynaltie  of  the  Mysterie  of  Skinners  of 
London,  to  the  godly  Uses  and  Intents  observed." — That 
after  the  date  of  the  said'  last-mentioned  Act,  Andrew 
Fisher,  the  Heir  of  the  said  H.  Fisher,  having  again 


187 


i8do. 

The 

Attorney 
Gekeral 

t». 
The  Master 
and  Wardens 

of  the 
Skikvers 
Company, 
and  another. 


IS8 

The 
Attorkby 

GSVXRAL 

The  Master 

sad  Wardens 

of  the 

Skiwers 

COMPAKT, 

and  another. 


CASES  IN  CBTANCEBY. 

utiempfeod  to  impeach  the  Title  of  the  said  SkioMn 
Company  to  the  aforesaid  Lands,  as  such  Trustees  as 
afbresaidy  upon  the  ground  of  a  mis-Klescription  of  the 
said  Company  in  the  several  Deeds  and  Instruments 
aforesaid,  a  certain  other  Act  of  Parliament  was  in  the 
year  1589,  in  the  31st  year  of  the  Reign  of  Queen 
Elizabeth,  made  and  passed  upon  the  application  and 
petition  of  the  said  Company,  which  Act  was  intituled, 
''  An  Act  for  the  better  aamrance  of  Lands  and  Teitemenis 
in  the  maintenance  of  the  Free  Grammar  School,  at  Toi^ 
bridge,  in  the  County  of  Kent ;"  whereby,  after  reciting  the 
aeveral  mattera  aforesaid,  except  the  Will  of  the  said  Sir 
Andrew  Judd,  and  reciting  that  the  said  Andrew  Fisher 
liad  endeavoured  and  gone  about  to  impeach  the  afore- 
saidConveyanne,  Letters  Patent,  and  Act  of  Parliamenl^ 
by  pretence  ot  the  mis-naming  of  the  true  Corporation 
which  should  have  taken  the  same,  It  was  enacted  by 
authority  of  that  present  Parliament^  That  the  name  of 
the  Incorporation  of  the  Skynners  of  London,  either  to 
have,  enjoye,  obtayne,  aoquyre,  or  purchase,  or  to  grant, 
assure  or  to  convey  to  others,  and  to  sue  or  to  be  sued, 
from  th^iceforth  for.  ever  should  be  in  manner  and  form 
following;  .viz.  Master,  Wardyns  and  Comynaltie  of  the 
Mysterie  of  the  Skinners  in  London,  either  to  have, 
eiyoye,  obtayne,  acquire  or  purchase,  or  to  grant,  assure 
or  to  convey  to  others,  and  to  sue  or  be  sued,  from 
thenceforth  for  ever  should  be  in  manner  and  form 
following;  viz.  Master,  Wardyns,  and  Comynaltie  of  the 
Mysterie  *  of  the  Skinners  of  London,  and  that  name 
should  from  thenceforth  be  incorporate  for  ever,  and 
that  the  right  and  true  name  of  the  Incorporation, 
made  and  created  by  the  said  Letters  Patent  of  the 
said  late  Kynge  Edwarde  the  Sixth,  concemying  the 
said  Grammar  Scheie,  had  been,  was  and  should  be,  to 
aU  intents,  constructions  and  purposes,  in  manner  and 
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.  faUovring ;  viz.  Governors  of  die  Po8sessto]»»  Re^ 
and  Goodes  of  the  Free  Grammar  Schole  of  Sir 
Andrewe  Judde,  Knight,  in  the  Towne  of  Tonbridge,  in 
the  Connty  of  Kent :  And  it  was  farther  Enacted,  by 
the  Aiithoritee  aforesaid.  That  ajl  the  Letters  Patent, 
Peeds,  Writings,  Assurance  and  Conveyaiices  before 
mentioned,  and  the  said  Act  of  Parliament,  should  be  of 
and  for  all  such  Houses,  Lands,  Tenements  and  Here«* 
ditaments  as  weare  in  anywise  conveyed,  meant  or  in-» 
tended  to  or  for  the  said  Free  Grammer  Schole,  good 
«»1  eflEBctuaU  in  Law,  to  the  Governors  of  the  Posses- 
sions, Revenues  and  Gh}ode  of  the  Free  Gramer  Scoole  of 
SirJlsufrewJiAU,  Knight,  in  the  Town  o{Tonbridge,iti  the 
Coontie  of  Kent,  to  all  intents,  constructions  and  pur- 
poses ;  and  that  the  Master,  Wardens  and  Comynaltie  of 
the  Mysterie  of  the  Skinners  of  London,  should  have, 
liquid  and.  enjoy  for  ever,  all  Houses,  Lands,  Tenements 
and  Hereditaments  whatsoever,  with  the  Appurtenances, 
anured  and  conveyed  unto  the  Corporation  of  the  Skyn^ 
necs  of  London  by  anye,  or  meant,  or  mencyoned,  or  in-, 
tended  to  be  assured  or  conveyed  unto  them  by  the  said 
Hmny  Fisher,  as  aforesaid,  by  any  name  or  names  what- 
soever, ofher  than  such  Houses,  Lands,  Tenements  and 
Heseditaments  as  were  in  anywise  conveyed  or  assnored, 
ec  meant  or  intended  to  be  conveyed  or  assured,  to  or  for 
Ibe  use  of  the  said  Free  Gramer  Schoole  of  Sir  Andrew 
MM,  Knight,  in  the  Town  of  Tonbridge,  in  the  County 
ciKent,  should  have,  hold  and  enjoy  for  ever,  all  such 
Houses,  Lands,  Tenements  and  Hereditaments  whatso- 
efn^  with  the  Appurtenances,  as  were  assigned  or 
conveyedy  or  meant  or  mencyoned,  or  intended  to  be  as* 
signed  or  conveyed  unto  them  by  any  of  the  Letters 
Patent,  Writings,  Conveyances,  or  Acte  of  Parliament, 
befote  mentioned,  to  or  for  the  said  Free  Gramer 
SelM>rie/'--That  ever  since  the  date  of  the  said  lasl^^ 
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CASES  IN  CHANCERY. 

meiitioned  Act,  the  Master,  Wardens  .and  Commonalfy 
of  the  Mystery  of  Skinners  of  London^  have  been  and 
they  still  are,  as  such  Trustees  as  aforesaid,  ia  Posses- 
sion of  all  the  Messuages,  Lands,  Tenements,  Heredita- 
ments and  Premises  so  conveyed  and  devised  to  them 
as  aforesaid,  in  trust  for  the  maintenance  and  support 
of  the  said  Sohool  so  founded  at  Tmbridge  aforesaid, 
subject  nevertheless  to  the  application  of  some  part  of  ilie . 
Rents  and  Profits  of  the  Premises,  devised  by  the  said 
Testator's  Will,  to  the  maintenance  of  the  AJms-peopia 
therein  mentioned;  the  said  School  hath  been  ever  since 
and  still  is  continued  at  Ttnibridge  aforesaid,  and  there 
had  been  and  are  now  a  Schoolmaster  and  Usher  in  the 
said  School,  duly  appointed  by  the  said  Skinners 
Company. — ^That  the  Rents  and  Profits  of  the  said 
Estates  and  Premises,  so  conveyed  and  devised  to  the 
said  Master,  Wardens  and  Commonalty  of  the  Mystery 
of  Skinners  of  London,  for  the  purposes  aforesaid,  hava 
very  greatly  increased,  and  that  the  same  amount  now 
to  several  Thousand  Pounds  per  annum,  and  tJiat  the 
Master,  Wardens  and  Commonalty  of  the  Mystery  of 
Skinners  of  London,  have  received  and  do  receive  the 
whole  of  such  Rents  and  Profits,  and  thatr  they  have 
thereout  kept  and  do  keep  the  said  School  and  Premisto 
in  R^air,  and  have  paid  and  do  thereout  the  sum. of 
90 /.  annually  to  the  Master  of  the  said  School,  and  the 
further  sum  of  8/.  annually  to  the  Usher  of  the  said 
School,  and  they  have  usually  for  several  years  past, 
by  a  rote  of  said  Company,  presented  the  Master  and 
Usher  of  the  said  School  with  the  sum  of  42  /•  annually 
between  them,  and  making  the  whole  Receipts  of  the 
Master  and  Usher  from  the  said  Estates  amount  only  to . 
the  sum  of  76/.  per  annum,  and  the  whole  surplus  of  the 
said  Rents  and  Profits  amounting  to  several  Thousands 
per  anhum,  the  said  Master,  Wardens  and  Comiaonalty 
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of  the  Mystery  of  the  SkinnerB  of  Xondbn,  have  anxmally 
appropriated  and  do  now  appropriate  to  their  own  use. — 
nuit  Firancis  Greggj  of  Skinners  Hali,  iu  the  City  of 
London,  gentleman,  is  now  the  Clerk  or  Secretary  of  the 
said  Company,  and  is  in  the  habit  of  receiving,  on 
behalf  of  the  said  Company,  the  Rents  and  Profits  of 
said  Company's  Estates  and  of  the  said  Charity  Estates, 
and  of  settling  the  Accounts  respecting  the  same,  and 
be  is. entrusted  with  or  keeps  in  his  possession  aU  the 
Deeds,  Books  and  Papers  of  the  said  Company,  and  he 
is  Well  acqiiaihted  With  all  the  particulars  of  the 
Foundation  and  Endowments  of  the  said  School,  and  of 
the  Estates  belonging  to  the  same,  and  the  Rents  and 
Profits  thereof,  and  of  all  Deeds,  Evidences  and  Writ- 
ings relating  thereto,  and  in  particular  the  Deed  made 
by  Henry  Riher,  in  the  said  Act  of  Parliament  men- 
tioned.— ^Tbat  applications  have  been  frequently  made 
to  the  Master,  Wardens  and  Commonialty  of  the  Mys- 
tery of  the  Skinners  of  London,  to  account  for  the  Rents 
and  Profits  of  the  said  Trust  Estates  and  Premises 
received  by  them  as. aforesaid,  and  to  apply  the  same  to 
tile  purposes  of  the  Trusts  upon  which  the  said  Estates 
are  vested  in  them,  and  partictdatly  to  apply  a  com- 
petent part  of  the  Revenues  of  the  said  Charity  to  the 
mmntenance  and  support  of  the  Master  and  Usher  of 
the  said  School,  so  founded  by  the  6aid  Sir  Andrew  Judi 
as  aforesaid. 
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The  Prayer  of  the  Bill  was,  that  an  Account  might 
be  taken,  by  and  under  the  Directions  and  Decree  of 
this  Court,  of  all  and  singular  the  Messuages,  Lands, 
Tenenients,  Hereditaments  and  Premises,  conveyed  or 
devised  to  the  Defendants,  the  Master,  Wardeiis  and 
Commonalty  of  the  Mystery  of  the  Skinners  of  Lon- 
don, by  th^  said  Sir  A.Judd,  or  his  Trustees,  by  the 
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Conveyance  and  Will  hereinbefore  mentioned ;  and  thai 
it  might  be  declared,  that  all  the  Rents,  Issues  and  Pro-; 
fits  of  the  Messaages,  Lands,  Tenements,^  Hereditaments' 
and  Premises,  vested  in  said  Corporation  by  virtue  ot 
the  said  Conveyances,  are  applicable  and  ought  ta  be 
applied  to  the  support  of  the  said  School  so  founded  by 
the  said  Sir  A.  Judd,  at  Tonbridge,  as  aforesaid,  and  to 
the  maintenance  and  support  of  the  Schoolmaster  and: 
Usher  therein ;  and  that  it  may  be  declared,  that  all  the 
Rents,  Issues  and  Profits  of  the  Messuages,  Lands,  Te- 
nements, Hereditaments  and  Premises,  which  passed  to 
(he  said  Corporation  under  the  Will  of  the  said  Sir^ 
A.  Jvddf  are  applicable  and  ought  to  be  applied  to  the 
suppojTt  of  the  said  School,  and  the  maintenance  of  the 
Schoolmaster  and  Usher,  subject  to  the  appointment  of 
a  part  of  the  said  Rents  and  Profits  amongst  the  poor 
Almsmen  of  the  Foundation  of  the  said  Sir  A.  Judd,  an4 
subject  also  to  the  Deductions,  by  the  said  CorporatioA: 
or  Company,  of  a  proportion  of  the  said  Rents  for  their 
Trouble,  according  to  the  proportion  of  i  o  /.  to  the  Rents: 
of  the  said  Estates,  at  the  date  of  the  said  Will ;  and 
that  it  may  be  referred  to  one  of  the  Masters,  of  this. 
Court  to  take  an.  Account  of  all  and  singular  the.  Rents, 
Issuer  and  Profits  of  the  several  Estates  and  Premises 
belonging  to  the  said  Charity,  and  other  the  Revenues 
thereof,,  received  by  the  said  Defendants  the.  Master, 
Wardens  and  Commonalty  of  the  Mystery  of  the  Skin-; 
ners  of  London,  or  by  their  order,  or  for  their  use,  and 
of  the  applications  and  dispositions  thereof,  and  that 
they  may  answer  such  parts  of  llie  said  Rents,  Profits 
and  Revenues  as  shall  appear  to  have  been  improperly 
applied  by  them,  firom  such  time  as  this  Court  shall 
direct;  and  that  it  may  be  referred  to,  the  said  Master 
to  apportion  the  Rents  of  the  Estates  and  Premises^and 
othw  Rtvenuea,  devised  by  the  Will  oC  tlie.aaid  Sir 
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A.  JuiUf  amoDgst  the  different  Parties  interested  in  At 
same  under  the  said  Will,  and  to  settle  a  Plan  for  the 
future  application  of  all  the  Rents  and  Profits  of  the 
Estates,  and  other  the  Revenues  belonging  to  the  said 
School  at  Tonbridgej  to  the  uses  of  the  said  School^  and 
of  the  Schoolmaster  and  Usher  thereof;  and  that  for  the 
purposes  aforesaid,  all  necessary  Directions  might  be 
given. 

The  Master  and  Wardens  of  the  Skinners  Company , 
by  their  Answer,  admitted  most  of  the  material  fiu^ts 
stated  in  the  Information ;  and  submitted  that  the  Com* 
pany  have  been  and  now  are  in  possession  of  the  Lands 
conveyed  to  them  for  their  own  use  and  benefit,  subject 
to  the  payment  of  the  Stipends  and  sums  of  Money,  and 
other  Charges  directed  to  be  paid  out  of  the  Rents  and 
Profits  by  the  Will  of  Sir  A.  Judd,  and  not  otherwise, 
as  Trustees,  or  in  any  character. 
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The  Answer  further  stated,  that  the  Rents  and  Profita 
of  the  Estates  and  Premises,  so  devised  and  conveyed 
to  the  Master  and  Wardens  of  the  Skinners  Company, 
now  amount  to  the  annual  sum  of  4,306/.  \s.6d.;  and 
that,  after  paying  thereout  do /.annually  to  the  Master 
of  the  School,  and  8/.  to  the  Usher,  according  to  the 
WiU  of  Sir  A.  Judd,  and,  according  to  a  Vote  of  the 
Compainy  for  some  years  past,  a  further  sum  of  31  /.  1  os. 
tothe  Master,  and  10/.  105.  to  the  Usher,  as  a  Gratuity, 
and  not  as  due  out  of  the  Rents  and  Profits,  they.applied 
the  remainder  of  the  Rents  and  Profits  to  the  general 
purposes  of  the  Company. 

They  further  stated,  that  they  have  not  in  their  cu»> 
'tody  or  power  the  Deed  in  the  Information  stated  to 
Aave  been  niade  by  Henry  li^er  to  the  Company,  or 
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poses  of  the  School.  The  words  ^  to  order  and  dispose  of 
at  their  wiD  and  pleasures/'  is  not  tiie  way  in  which  an 
absolute  Gift  would  be  expressed ;  it  is  the  language  of 
aTVust.  The  Bequest  meant,  not  an  application  for  their 
own  purposes,  which  could  not  be  intended,  and  which 
the  Law  did  not  allow,  they  being  a  Corporation,  but 
for  the  general  ^purposes  of  the  Charity  School,  for 
which  Charity  they,  by  the  Licence  of  King  Edward, 
might  take.  The  Rents  of  the  Lands  devised,  when 
Sir  Andrew  Judd  died,  amounted  to  6o/«  13  s.  4^.  ^  the 
Charges  were  43  /.  3  s.  4  d ;  and  the  Surplus,  therefore, 
at  that  time  amounted  to  17/.  los.  4^  This  Surplus  was 
then  very  small,  so  much  so,  diat  when  Sir  Thcmoi 
Smithy  in  1620,  was  disposed  to  make  a  Gift  to  the 
Skinners  Company  for  the  benefit  of  the  Town  of  Ton- 
bridge,  they  refused  to  accept  the  Trust,  owing  to  the 
experience  that  they  had,  of  great  Trouble  and  litde  or 
no  Profit^  in  the  instance  of  Sir  Andrew  Judd's  Charity. 
Nothing  passed,  or  could  pass,  to  the  Skinners  Com 
pany,  for  their  own  benefit,  by  Sir  Andrew  Judd's  WiO, 
for  the  Statute  of  ATortmain  prevented  the  grant  of 
Estates  to  any  Bodies  Corporate  for  their  own  benefit, 
'  extept  under  a  Licence  from  the  Crown.  The  Grant 
was  not  void,  but  it  enured,  as  a  Forfeiture,  to  the 
-Crown.  The  Licence  of  Edward  the  Sixth  did  not 
enable  the  Skinners  Company  to  take  any  tking  bene- 
ficially, but  only  for  the  maintenance  of  the  Tonbridge 
School ;  and  it  was  a  sort  of  Fraud  in  the  Skinners 
Company,  under  the  pretence  of  that  Licence,  to  in- 
sist that  by  a  GKft  under  Sir  Andrew  Judd^s  Will  any 
Lands  passed  to  ,  them  beneficially,  the  Licence  to - 
alienate  being  expressly  confined  by  the  Licence  to  the 
benefit  of  the  School.  Another  insuperable  objection  is 
that  at  diat  period  Freehold  Estates  were  not  devisable; 
ior  the  Statute  of  Wills,  34  &  35  Hen.  8.  c.  5,  expressly 
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'  exeepts  Devisefi  in  Mortaraia ;  and  the  Licence  o{ Edward 
tiie  Sixib^  would  not,  in  opposition  to  the  Law  of  dieLandi 
have  onabled  Sir  £•  Judd  to  have  made  any  devise  in 
Mortmain  to  the  Skinners  Company.  It  happened,  that 
Sir  i#.  Judd  had,  with  his  own  Money,  purchased  this 
Estate  in  the  names  of  himself  and  of  one  JPisA^r,  who  had 
been  his  confidential  Clerk,  and  Usher  survivii^  Sir  A, 
Judd,  the  Estate  vested  in  him.  So  matters  stood  until 
the  Fourth  EUzaheth^  in  which  year  Usher  conveyed  the 
Estate  to  the  Skinners  Company  for  the  benefit  of  the 
School ;  and  he  also  conveyed  to  them  an  Estate  of  hia 
own  in  the  Parish  of  St.  Peter,  of  the  value  of  6  /.  to  be 
applied  to  six  Almsmen,  and  for  the  sustenance  of  one 
Student  at  the  University  of  Oxford.  [  Vice»Ckancelhr: — 
I  know  nothiiig  of  that  in  this  Suit].  After  enjoying  the 
Estate,  for  some  years  a  claim  was  made  against  them  by 
the  Son  and  Heir-at-Law  of  FUher,  tJnder  these  cir- 
cumstances the  Skinners  Company  themselves  applied 
to  the  Legislature,  (such  Applications  being  frequent  in 
those  days  to  remedy  defects  in  Conveyances,  a  Power 
now  exercised  by  Courts  of  Eqtiity),  and  by  the  Four- 
teenthl!/t2a6eMan  Act  passed.  [The  Actas  before  stated 
in  the  Bill,  ante,  p.  1 85,  &c.  was  bere  read].  The  operation 
of  the  Act  is  confined  to  this  Estate,  which,  by  the  Act, 
is  vested  in  the  Skinners  Company,  under  the  Title  of 
**  The  Governors  of  the  Possessions  and  Revenues  of 
this  School/'  who  are  thereby  directed  to  apply  the 
Rents  and  Profits  for  the  use  of  the  School.  The 
Skinners  Company  did  not  then  make  any  claim  for 
their  own  Benefit,  and  they^cannot  now  say  that  ainy 
part  of  the  Property  conveyed  by  PUher  to  them,  be- 
longed exclusively  to  Fkher,  and  is  applicable  in  any 
other  manner  than  as  directed  by  die  Act  of  Parliament, 
namely,  for  the  purposes  of  the  School.  They  ai^e 
estopged  by  the  Act  from  claiming  a  beneficial  interest 
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hk  the  Lands.  Both  by  the  Will  of  Sir  A.  Judd,  and 
the  Act  of  Parliament,  the  Property  is  dedicated  to  the 
use  of  the  School.  Notwithstanding  the  Act  of  Parlia- 
ment, the  Heir-«t-Law  of  Fisher  renewed  his  Claim,  on 
the  ground  that  the  Act  of  the  Pourt^nth  of  ElizabeA 
was  not  an  execution  of  the  Trust,  because,  according  to 
the  Trust,  the  Land  was  not  to  be  vested  in  ''  The 
Master f  Warden  and  Commonalty  of  the  Skinners  of 
Lotldon,"  but  in  **  The  Governors  of  tlte  Possessions^  Re- 
venues and  Goods  of  the  Free  School  of  Tonbridge,'^  accord- 
ing to  the  Licence  of  King  Edward,  and  therefore  that 
his  Claim  subsisted,  notwithstanding  the  Act  of  Parlia- 
ment. In  consequence  of  this  Claim  the  Thirty-first  of 
Elizabeth  was  passed.  [That  Act,  as  before-mentioned, 
p.  188,  was  here  stated].  Taking  all  these  Instruments 
together,  the  Letters  Patent,  the  Bye-laws,  the  Win, 
and  these  two  Acts  of  Parliament,  the  fSedr  construction 
is,  that  the  Skinners  Company  cannot,  as  such,  take 
any  beneficial  Interest  in  any  part  of  this  Estate.  The 
Tfairty-^first  of  EUzabeth  is  express,  that  the  Skinndrs 
Company  shall  take  no  Estate  in  the  Lands  conveyed  by 
Usher,  otherwise  than  as  Trustees,  for  the  use  of  Sir 
A.  Judtn  Free  ScbooL 


Mr.  BeaU,  Mr.  Winthrop,  Mr.  PbUlimore,  and  Mr. 
Gregg,  for  the  Defendants : — 
This  is  a  Case  of  considerable  importance,  moxe 
especially  to  the  Defendants,  who  have  been  in  tile 
possession  and  enjoyment  of  these  Estates  between  two 
and  three  Centuries,  and  who,  after  such  a  lapse  of  time^ 
mnst  have  great  diffioulty  in  substantiating  Hie  Title 
under  wliioh  they  originally  took,  owing  to  the  loss  of 
Deeds  and  otiber  Documents.  There  are  four  Instru- 
ments to  be  considened :  1st.  The  Charter ;  ^*  The 
Wai  of  &r  Andrew  Juid\%A.  The  private  Act  of  Par- 
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IsunMt  of  the  14  Elit. ;  and  4tli.  The  primte  Act  Of  Hie 
31  JB/ft. 

Under  the  Charter^  the  Skinners  Company  could  not 
take  any  Lands  until  after  the  death  of  Sir  AnAtw 
Judd.  Re,  under  the  Charter,  was  to  be  Governor  of 
the  Estate  and  School  during  his  life.  He  was  to  make, 
and  did  make,  Statutes  for  the  School ;  and  after  his 
Death,  the  Skinners  Company  are  to  name  the  Master, 
and  with  the  advice  of  the  Warden  and  Fellows  of  the 
CoUege  of  All  Souls  in  Oxford^  for  the  time  being,  are, 
if  required,  to  make  Statutes  for  the  government  of  the 
School,  and  for  the  disposition  of  the  Rents  appointed 
for  the  support  of  the  School ;  and  a  licence  is  ^ven 
to  the  Skinners  Company  to  receive  and  purchase  of 
Sir  A*  Judd,  or  others,  Lands,  8cc.  of  the  yearly  value 
ci  40/.^  i^d  the  Rents,  &c.  of  such  Lands  are  to  b^ 
given  and  assigned  towards  the  Bupjpoit  of  the  School, 
and  to  no  other  use  and  intents  Tl^^  Chitrter  waa 
necessaiy,  to  constitute  the  Company  of  Skinneis  a 
Coi|poration  to  hold  La&dB  for  the  benefit  of  the  S^ool 
to  the  amount  of  40  /•  a  year,  which,  but  for  the  Chartar, 
they  could  not  hold  out  of  the  City  of  Jjmdon ;  for  the 
Citizens  pf  London  had,  by  Custom^  u  power  of  devis- 
img  to  Charity,  Lands  in  Londonia),  which  Custom 
was  not  afiected  by  aiqr  Statute.  According  to  the 
Charter,  every  thiig  was  under  the  tHreetion  of  Sir 
Andr  Judd,  during  hSm  life,  asd,  accordingiyy  no  Cos- 
veyttiee  wafei  made  to  die  Skinners  Compaay.  After 
titfe  Charter  was  tibt^iiied,  the  School  ^nn  built.  Sir 
v4.  JtflUdiedin  the  first  yeaor  of  Queen  £/tz.:;  iAs  Will 
wds  dated  on  the  ^  of  September  1558,  and  was 
proved  on  the  15th  of  October  1558 ;  so  that  he  must 
have  died  in  the  intermediate  period.    When  he  miEtde 
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kU  WiU  he  was  seised  of  the  Estate  in  questioB^  Bf 
hi«  WiU^  he  disposes  of  this  Estate,  the  Rents  of  whicib 
he  intended  to  apply  for  the  benefit  of  the  School,  which 
was  a  principal  object  of  his  regard.  It  may  be  diffi- 
cult to  contend,  the  Will,  except  as  to  Lands  in  London^ 
was  at  that  time  valid,  because,  at  that  time,  he  could 
not  devise  or  appoint  Property  under  the  Statute  of 
Wills,  and  the  Company  could  not  take  Lands  in  Mort- 
main, except  so  far  as  the  Charter  of  Edward  enabled 
them.  The  Will,  therefore,  in  1558,  as  a  Devise  to  the 
Skinners  Company,  of  the  Lands  in  question,  was  in- 
valid, but  afterwards  it  was  rendered  a  good  Will  by 
'the  43  Eliz.  c.  4.  There  are  many  Cases  to  that  ejBrect(fr). 


The  Vice-Chancbllob  : — 
It  is  very  singular,  but  certainly  true,  that  a  Devise 
to  9l  Corporation  before  the  43  ^iz.  has  been  estab^ 
Jished  as  a  good  appointment  under  that  Statute.  It  ift 
a  very  extraordinary  doctrine.  The  Legislature  could 
not  have  meant  that — ^it  must  have  meant  by  the  use 
of  the  word  '<  appointment,"  in  that  Statute,  a  legal 
appointment. 


Dtfendani^s  G)ti9tse2---continued. 
Sir  'A.Judd's  Will,  therefore,  though  bad  at  first,  ^ 
made  good  by  the  43  Eliz.  as  an  appointment,  unless 
any  thing  took  place  between  the  death  of  the  Testator 
and  the  passing  of  the43£/iz.  which  produced  another 
e£Fect;  which  vested  the  Estate  afresh  in*  the  Skiimers 
Company,  and  so  superseded,  and  for  ever  nullified,  the 
Will  of  Sir  A.  Judd,  that  the  43  of  EHz.  had  no  effect 
upon  it.    This  brings  us  to  the  consideration  of  the  two 


(5) -These  Cases-  are  col- 
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prrrate  Acts,  of  Parliament,  which  have  been  observed' 
upon,  on  the  other  side,  and  from  which  it  may  be  col- 
lected that  Sir  A.  Judd  had  purchased  Property  from 
two  Persona  of  the  names  of  Gates  and  Thoragood ; 
and  some  question  may  arise,  what  thai  Estate  was  that 
was  conveyed  by  them  to  him.  It  is  clear,  from  the. 
first  private  Act,  the  Estate  consisted  of  Houses  in 
Gracechurch*sfreet  and  in  the  Parish  of  St.  Pancras. 
Sir  An^  Judd  having  bought  the  Estate,  it  was  con- 
\ey^  to  him.  and  Fisher,  his  servant,  who.  paid  nothings 
and  was  merely  a  Trustee.  With  what  view  ther  Con- 
veyance was  made,  whether  to  prevent  Dower,,  or  what, 
other  purpose,  is  left  to  conjecture ;  it  was^  however, 
conveyed  to.  them  as  Joint-tenants,  and  on  thei  death 
of  Sir  A.  Judd,  it  survived  to  Fisher.  Fisher  became 
seised  in  Fee  of  the  legal  Estate,  but,  according  to  the 
doctrine  of  this  Court,  as  a  Trustee  for  the  Devisees  of 
Sir  An^  Judd.  .The  Skinners  Company  looking  at  the 
Will,  called  for  the  legal  Estate,  and  Fisker  conveyed  it^ 
to  them.  If  it  be  said,  that  previous  to  the  WiU  the 
Lands  conveyed  to  Sir  A.  Judd  and  Fisher  were  bound 
by  a  Trust  for  the  School,  the  answer  is,  that  the  WiU 
of  Judd  shows  he  considered  the  Land  as  not  bound 
by  any  previous  Trust,  and  that  he  meant  to,  subject  it 
to  the  Trusts  stated  in  his  Will.  The  Will  subjects  the 
legal  Estate,  in  the  hands  of  Fisher,  to  all  the  Trusts 
created  by  the  Will.  Fisher  could  convey  on  no  other 
Trusts  than  those  stated  in  the  WiU.  The  Skinners 
Company  are,  at  this  moment,  as  we  contend,  'Trustees 
of  Oris  Estate,  for  the  uses  of  the  Will ;  for  the  Will, 
though  bad  at  the  time,  by  the  Statute  of  Mortmaizr, 
was  rendered  eiSectual  by  the  43  £fir.  How  could  the 
Skinners.  Company  hold  this  Estate,  when  the  Convey- 
ance was  made  by  Fisher  ?.  He  conveyed  all  the  devised 
Estates ;  noticing  appears  to  the  contrary.    It  is  said. 
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they  hc3d  it  under  the  Charter;  the  answer  is,  Oie' 
Charter  did  not  anAocize  tbem  to  hold  tiie  deviaed 
Estaites^  as  being  of  greater  yalue  than  '^oL  a  year. 
The  Will,  though  inoperative  at  the  death  of  die  Testa- 
tor,  ift  evidence  of  the  value  of  the  Lands,  as  therein 
stated  $  and  it  there  appears  to  have  been,  not  of  Hie 
value  of  40  /.  a  year,  but  of  60  /•  In  the  Act^  indeed,  of 
the  14  Eliz.  it  is  avenred,  that  the  Property  amounted 
to  30/.  a  year,  or  tienabouts;  what  Property?  From 
that  Statute,  no  Person  can  infer  that  any  other  Pro- 
perty was  conveyed  except  that  in  GraceckHrch-^reet, 
and  Si.  Pancra$,  and  that  the  same  was  of  the  vahie  of 
30/.  a  year;  but  when  you  come  to  the  31  EUz.  it  ap* 
pears,  by  thitt  Acl^  they  were  in  the  receipt  of  the  Rents 
of  Pwperty,  not  only  of  the  Property  in  those  two 
{daces,  but  in  other  places ;  the  Property  before-men- 
tioned was  worth  30/.  a  year,  and  the  other  Property  is 
stated  to  be  of  the  value  also  of  30/.  a  year ;  and  fbus- 
it  is  left  to  conjecture  what  other  Property  was  con- 
veyed by  FMeK  to  the  Company*  As  Sir  A.Judd  had 
bought  Lands,  which  he  had  determined  to  convey  to 
the  Skinners  Company,  and,  at  the  date  of  his  Will,  hiff 
Property  exceeded  60/.  a  year,  it  is  probable  the  Land 
conveyed  to  Fisher  exceeded  40/.  a  year  at  the  date  of 
the  Conveyance  and  Licence.  If  the  Property  exceeded 
40  2.  a  yetdr,  and  FUher  conveyed  this  Property,  he  con- 
veyed more  than  the  Skinners  Company  had  a  right  to 
receive.  The  Skinners  Company  could  not  hold  these 
Lands  under  the  Charter,  nor  without  the  Charter;  in 
that  dilemmJBt,  die  Heir-at-Law  was  interested,  and  the 
Court  must  have  determined  between  the  Parties.  The 
Act  of  the  43  lEliz.  however,  set  up  the  Will,  and  mad^ 
H  good,  and  thus  operated  as  a  benefit  to  the  Skinnera 
t!ompany.  The  Act  of  the  14  JB/fe.  was  forflie  purposeof 
nuDifying  a  fiftudulent  Conveyance  made  by  Ihtheti  in 
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favoitf  of  hiB  Family^  in  tibe  3d  of  £/tt.;  and  for  con- 
finning  the  subsequent  Conveyance  by  Fisher,  to  die 
Skinners  Company  in  the  4th  of  Eliz.  The  Act,  in 
effect,  says  "  the  Conveyance  to  the  Skinners  Company, 
by  lishet,  shall  be  considered  as  having  the  same  efBoct 
and  value  as  if  there  had  not  been  a  previous  Convey- 
airoe  of  it  by  FUher"  The  Act  did  no  more ;  it  de- 
cided nothing  as  between  the  Company  and  the  School. 
The  subsequent  Act  of  the  31  £/u.  was  to  remedy  ^the 
Mistake  in  the  Conveyance  by  Fisher,  of  the  4th  of  JS2». 
to  the  Skinners  Company,  they  being  described  by  a^ 
wrong  Title ;  the  Act  remedies  this,  and  vests  the  legal 
Title  in  them.  The  Act  certainly  contemplated  the  exe- 
cution of  the  Trusts  in  favour  of  the  School,  but  die- 
WUl,  creating  the  Trust,  was  void,  until  set  up  by  the 
43  Eliz.  The  31  £/ur.  did  not  deprive  them  of  the 
benefit  of  the  Will  of  the  43  Eliz. ;  the  31  Eliz.  only  cor-^ 
rected  the  Conveyance  of  Tidier ;  it  left  the  Title  of  the 
Skinners  Company,  tihder  the  Will,  where  it  was ;  it 
determined  nothing  as  between  die  Company  and  the 
School  There  is  a  saving  of  the  Kights  of  all  Persens 
except  f&A^r  and  his  Heirs ;  no  mention  of  the  WiU  is 
made  in  that  Act,  or  in  the  14  Eliz.  On  the  43  EUz.  we 
make  our  stand — ^we  say  it  rendered  the  Will  good ; 
that  the  Will  is  a  sufficient  declaration  of  Trust,  and 
precludes  the  idea  df  any  other  dedamtion  of  Trtstf 
that  the  Acts  of  the  14  8c  31  Eliz.  do  not««ffect  the 
Will,  which  was  rendered  effectual  by  the  43  EHx. ;  and 
thait  under  the  residuary  Clause  in  the  Will,  the  Skinnwi 
Company  are  entitled  to  the  overplus  of  the  Estate, 
after  satisfying  the  30/.  a  year  in  favour  of  the  TanMdgt 
SchooL  The  residuary  Clause  runs  thus ;  it  gives  it  tty 
tbe  C<Mnpany  '^  to  order  and  dispose,  at  their  wills  and 
pleasure,  of  the  Residue."  These  are  general  words^ 
aiid>  as  they  are  unqualified  by  any  other  part  of  die 
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Will,  they  clearly  give  them  a  benefici^  interest  ia  the 
Surplus. 

The  Vice-Chancellor  : — 
If  this  Case  depended  altogether  upon  the  Language 
of  the  Will»  and  it  were  necessary  now  to  determine 
whether  the  Surplus  Rents,  after  satisfying  the  purposes 
of  the  Will,  were  to  be  at  the  absolute  disposition  of  the 
Skinners  Company,  or  whether  the  Skinners  Company 
were  intended  merely  to  hate  a  qualified  disposition  of 
such  Surplus  Rents  to  purposes  of  Charity  only^  it  would 
be  necessary  to  weigh  every  word  of  this  Will  with  the. 
utmost  attention,  in  order  to  collect,  from  the  whole 
context,  the  real  intention  of  the  Testator.  It  is  ad* 
mitted,  that  the  Will  comprises  the  several  Lands  and 
Premises  which  were  purchased  by  Sir  A.  Judd  of 
Mr.  Gates  and  Mr.  J^orogood,  and  were  the  principal 
sulgect  of  the  two  Acts  of  EUzabeih ;  and  it  is  further 
admitted,  that  the  Lands  called  in  the  Will  The  Sand* 
AtY/s,  upon  which  the  great  increase  of  Rents  has  taken 
place,  are  part  of  the  Lands  so  purchased  by  Sir  A.  Judd. 
There  is,  therefore,  a  preliminary  question.  Whether  the 
Title  of  the  Defendants,  the  Skinners  Company,  to  the 
Lands  so  purchased  by  Sir  A.  Judd,  depends  upon  the 
WiU,  or  is  paramount  the  WiU,  and  unaffected  by  it? 
By  the  Letters  Patent  o{  Edward  the  Sixth,  the  Skin* 
ners  Company,  then  an  ancient  Corporation,  are  invested 
with  a  new  and  special  corporate  character,  by  a  new 
name  of  the  ''  Governors  of  the  Possessions,  Revenues 
and  Goods  of  the  Free  Grammar  School  of  Sir  A.  Judd," 
and  by  that  name  are  declared  capable  to  hold  Lands 
in  Mortmain  of  the  yearly  value  of  40/.  for  the  support 
of  the  Master  and  Usher  of  the  said  School,  and  for 
the  reparation  of  the  said  Lands  and  Tenements,  and 
not  o^erwise,  nor  to  any  other  Uses  or  Intent    The 
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14th  Eliz.  after  reciting  these  Letters  Patent,  states, 
that  for  the  maintenance  and  snstentation  of  the  SchooU 
master  and  Usher  of  the  Free  School,  intended  to  be 
erected,  Sir  A.  Judd  had  purchased  certain  Lands  and 
Tenements  of  the  yearly  value  of  30/. ;  and  in  the  Con- 
veyances, the  said  Six  A.  Judd,  of  Trust,  did  join  witji 
himself  one  H.  Fisher,  because  the  said  Sir  A.  Judd,  at 
the  time  of  the  said  Purchase,  fully  meant  and  deter- 
mined to  have  the  Premises  convened  to  the  Skinners 
Company ;  and  that  after  the  death  of  the  said  Sir 
A.  Judd,  the  said  H.  Fisher,  according  unto  the  true 
intent  and  meaning  of  the  said  Sir  A.  Judd,  and  in  and 
for  the  accomplishment  and  performance  of  the  trusts 
and  confidence  in  him  the  said  Henry  Fisher  reposed 
by  the  said  Sir  A.  Judd,  had  conveyed  the  said  Lands 
and  Tenements,  with  other  Lands  of  his  own,  to  the 
Skinners  Company,  as  well  for  die  sustentation  of  the 
said  Free  School  as  for  the  sustenance  of  one  Student 
in  the  University  of  Oxford ;  by  which  is  to  be  under- 
stood, that  the  Trust  Lands  of  Sir  A.  Judd  were  to  be 
applied,  according  to  his  Trust,  to  the  sustentation  of 
the  Free  School,  and  the  Lands  given  by  H.  Fisher 
himself,  to  his  new  purpose  of  sustaining  one  Student 
in  the  University  of  Oxford,  This  Act  then  proceeds 
to  avoid  a  previous  Conveyance  of  these  Lands  which 
Fisher  appears  to  have  made  for  the  benefit  of  his  Fa- 
mily, and  in  fraud  of  his  Trust,  and  to  affirm  the  Con- 
veyance so  made  to  the  Skinners  Company.  The  31st 
Eliz.  after  a  short  recital  to  the  effect  of  the  former 
Statute,  states,  that  notwithstanding  that  Statute,  the 
Son  and  Heir  of  Fisher  had  impeached  the  Title  of  the 
Skinners  Company  to  the  Lands,  upon  the  pretence  of 
the  mis-naming  of  the  true  Corporation  which  should 
have  taken  the  same ;  and  it  proceeds  to  enact,  that 
the  Lands  so  purchased  by  Sir  A.  Judd,  and  conveyed' 
Vol.  V.  Q 


^  205 
1830. 
The 

ATTOaVBt 

Gbveral 

V. 

The  Master 
and  Wardens 

of  the 
Skinvkhs 

COMPAVT, 

and  another. 


206 


CASES  IN  CHANCERY. 


1820. 

% V ' 

The 
Attorney 
General 

V. 

the  Master 
and  Wardens 
of  the 
Skinners 
Company, 
and  another. 


hy  Fisher,  should  vest  in  die  Skinners  Company ,  not 
by  their  ancient  Corporate  Name^  according  to  Usher^i^ 
Conveyance  and  the  former  Act  of  Elizabeth,  but  by 
their  new  Corporate  Name  of  the  Governors  of  the 
Possessions,  Revenues  and  Goods  of  Sir  A.  Judd's 
Free  Grammar  School,  and  for  the  support  of  the  said 
SchooL 

It  appears,  therefore,  from  these  two  Statutes,  which 
it  is  said  were  obtained  at  the  solicitation  of  the  Skin- 
ners Company,  and  which  it  is  certain  they  accepted^ 
thaty  in  point  of 'fact,  the  Lands  in  question  were  pur^ 
chased  by  Sir  A.  Judd  for  the  support  of  this  Free 
School,  and  that  he  joined  JPtsAer's  Naitie  with  his*  own 
in  the  Conveyance,  upon  the  Trust  and  Confidence,  that 
after  his  death  Usher  should  ccmvey  the  same  to  the 
Skinners  Company  for  the  support  of  this  School,  and 
that  they  are  now  vested  in  the  Skinners  Company,  not 
in  their  ancient  Corporate  Character,  but  in  their  new  and 
special  Corporate  Character,  as  Grovemors  of  the  Posses- 
sions, Revenues  and  Goods  of  this  Free  School,  and 
not  under  the  Will,  but  by  virtue  of  the  Trust  reposed 
and  created  in  Fisher  at  the  time  of  Sir  A.  Jtidd's  Pur- 
chase. Sir  A.  Judd,  after  the  creation  of  this  Trust, 
would  have  had  no  power  to  devise  these  Lands,  if  the 
Law  had  then  enabled  any  Person  to  make  such  a  De* 
vise ;  but  by  the  Statute  of  Wills,  no  Devise  could  then 
legally  be  made  to  a  Corporation ;  and  it  is  probably 
owing  to  this  circumstance,  that  these  Statutes,  the  first 
of  which  was  passed  nearly  fourteen  years  after  the 
death  of  Sir  A.  Judd,  takes  no  notice  whatever  of  hisr 
Will,  but  founds  the  Title  altogether  upon  the  Trust 
created  by  Sir  A.  Judd  at  the  time  of  the  Purchase. 
It  is  true,  that  the  extraordinary  construction  which  has 
been  given  to  the  subsequent  Statute  of  the  43d  Eliz* 
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in  (tLYons  of  Ghaiity,  would  now  under  the  Will^  conii- 
deied  as  an  Appomtuenty  have  given  a  Title  to  the 
Skinners  Company  as  against  the  Heir  of  Sir  A.  Judd; 
but  there  was  no  such  Law  at  that  day,  and  Aese  Acts 
of  Pailiament  prove  that  the  Skinners  Company  then 
claimed  and  aoeepted  diese  Lands  by  Title  paramonnt 
to  the  Willy  and  they  cannot  now  disclaim  that  Title. 
It  is  argued,  that  the  Will  is  evidence  that  there  had 
been  no  prior  Trust ;  but  I  thkik  it  not  unnatural  tiiat 
Sir  A.  Judd  should  desire  to  confirm  by  a  written  In- 
strument the  secret  Trust  which  he  had  before  reposed 
in  FUker;  and  to  adopt  this  Argument  would  be  to 
act  upon  a  loose  inference  against  the  clear  language  of 
the  Statutes.  My  opinion,  therefore,  is,  that  as  to  thfe 
Messuages  and  Lands,  purchased  by  Sir  A.  Judd  of 
John  Gflim  and  IJiomas  Thorogood,  they  are  now  vested 
in  the  Skinners  Company,  not  under  the  Will  of  Sir 
A.  Judd,  but  in  consequence  of  the  previous  Trust 
created  in  JPtsAer,  and  by  force  of  the  Statutes  otEliz. 
and  in  their  special  Corporate  Character  as  Governors  of 
the  Possessions,  Revenues  and  Goods  of  the  Free 
Grammar  School  of  Sir  A.  Judd,  Knight,  in  the  Town 
of  Tfrnbridge^'  in  the  County  of  Kent^  and  are.  held  by 
them,  according  to  the  language  of  the  Letters  Patent 
^Edward  the  Sixth,  for  the  support  of  the  Master  and 
Under-Master  of  the  said  School,  and  for  the  Reparation  ^ 
of  the  said  Lands  and  Tenements,  and  not  otherwise, 
nor  to  any  other  Uses  and  Intents.  The  Revenues  of 
these  Lands  now  so  far  exceed  all  possible  Bxpence  in 
respect  of  this  School,  that  it  will  be  necessary  to  require 
ihe  aid  of  Parliament  as  to  the  application  of  the  Sur- 
plus. All  that  I  can  now  do  is,  to  make  a  Declaration 
to  the  effect  which  I  have  stated,  and  to  send  it  to  the 
Masier  to  inquire  and  state  the  Particulars  and  present 
Rents  of  the  Messuages  and  Lands  purchased  by  Sir 
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A.Judd  of  Gates  and  Thorogoodf  and  compriaed  in  the 
two  Statutes  of  EUz. ;  and  also  to  inquire  into  the  Par^ 
ticulars  and  present  Rents  of  ail  other  the  Lands,  &e. 
comprised  in  the  Devise  to  the  Skinners  Company;  con- 
tained in  the  Will  of  ^vt  A.Judd  \  and  whether  the 
Skinners  Company  are  now  in  the  possession  of  the 
•Annuity  given  by  the  said  Will ;  and  also  to  inquire 
and  state  what  is  the  annual  Expenditure  of  the  Skin- 
ners Company  in  respect  of  the  Six  Almsmen  mentioned 
in  Sir  A.  Judd's  Will ;  and  to  take  the  Account  of  the 
Rents  and  Profits,  received  by  the  Defendants  finom  all 
these  Lands,  since  the  filing  of  this  Information.  After 
the  Masief^B  Report,  it  will  probably  be  found  that  there 
is  such  an  excess  of  Revenue  from  the  other  Lands 
devised^  not  included  in  the  Statutes  of  EUz.  as  will 
make  it  necessary  to  decide  the  true  construction'of  the 
residuary  Gift  in  the  Will  in  &voQr  of  the  Skinners 
Company. 
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BARKER  &  Ux.  v.  RAYNER  and  others. 

Walter  HAMMOND,  deceased,  in  his  life-time 
effected  two  Policies  of  Insurance,  in  the  Equitable  In- 
surance Office,  upon  the  Life  of  his  Wife  Elizabeth 
Hammond,  one  for  1,500  /.  and  the  other  for  600/.  pay- 
able to  W.  Hammond,  his  Executors,  Administrators 
and  Assigns,  six  months  after  the  death  of  EUxabetk 
Hammond, 

W.  Hajfmond,  being  indebted  to  the  Defendant  JR^ 
ner,  assigned  to  him,  by  way  of  security,  the  two  Po- 
licies. 


X 


CASES  IN  CHANCERY. 

EKzabeth  Hammond  died  in  the  life-time  of  W,  Ham- 
mondj  and  the  latter  received  the  amount  of  the  two 
Policies  with  the  Accumulations  due  thereon ;  and  out 
of  the  same  paid  Rayner  his  Debt,  and  the  Residue 
Hammond  invested  in  Securities,  and  the  same  remained 
so  invested  at  his  Death ;  and  the  Securities  were  in  the 
possession  of  the  Defendants  JSflyner,  senior,  and  Ray^ 
ner,  junior. 

W.  Hammond  died  on  the  i8th  July  1817,  9nd  by  his 
Will,  dated  the  18th  July  1815,  (made  during  the  life 
of  ^zabeth  Hammond,  and  consequently  before  he 
received  the  amount  of  the. Policies  of  Insurance), 
as  follows : — '^  I  nominate,  constitute  and  appoint  my 
good  Friends  William  Rayner,  and  WilUam  Rayner 
the  younger,  of,  &c.  Executors  of  this  my  Will;  and  I 
.  do  give  and  bequeath  unto  them  all  my  Right,  Title 
and  Interest  in  two  Policies  of  insurance,  in  the  Equi- 
table Insurance  Office,  the  one  for  1,500/.  bearing  date 
the  loth  day  of  September  1790,  and  made  payable  to 
me,  my  Executors,  Administrators  and  Assigns,  within 
six  calendar  months  next  after  the  decease  of  my  Wife 
EHzabeth;  and  the  other  for  600/.  bearing  date  the 
loth  day  of  September  1795,  and  also  made  payable  to 
me,  my  Executors,  Administrators  and  Assigns,  within 
six  calendar  months  next  after  die  decease  of  my  said 
Wife ;  together  with  the  said  Policies,  and  aU  benefit 
and  advantage  thereof:  To  hold  the  same  unto  my  said 
Eiecutors  the  said  William  Rmfner,  and  William  Rayner 
the  younger,  and  the  Survivor  of  them,  his  Execu- 
tors and  Administrators,  upon  trust  to  pay  or  cause  to 
be  paid  the  annual  Premium,  to  prove  due  upon  the  said 
Policies,  during  the  natural  life  of  my  said  Wife^  and 
aboto  pay  or  cause  to  be  paid  onto  my  Brother  Jweph^ 
the  annual  sum  of  20/.  and  unto  hid  Wife  CharlotU 
Sophia  Franea  Hammond,  the  annual  sum  of  20/. ;  and 
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from  and  after  the  decease  of  my  said  Wife,  upon  trust 
to  receive  the  principal  sums  of  1,500/.  and  600/.  toge- 
ther with  aqy  Dividends  or  other  sums  of  Money  due  to 
me  by  virtue  of  the  said  Policies,  and  to  stand  possessed 
of  the  same  upon  the  Trusts,  and  for  the  intents  and  pur- 
pose hereinafter  mentioned ;  that  is  to  say,  upon  trust 
in  the  £r8t  place  to  pay  and  retain  to  their,  or  his  use, 
all  such  sum  and  sums  of  Money,  which  they  my  said 
Executors,  or  the  Survivor  of  them,  his  Executors  or 
Administrator!^  may  have  paid  to  the  said  Insurance 
Office,  and  to  my  said  Brother  and  Sister,  or  otherwise, 
in  the  execution  of  this  my  Will,  together  with  full 
5/.  per  cent.  Interest  upon  such  Sums;  and  after  pay- 
ment thereof,  upon  trust  in  the  next  place  to  pay  unto  my 
dimeter  Maria,  the  Wife  of  Peier  Henry  Barker,  the 
sum  of  500/.  of  good  and  lawfol  Money,  if  she  shall  be 
then  livings  but  if  dead  to  pay  and  divide  the  same  unto 
all  such  of  her  Childr^i  as  may  be  then  living,  in  equal 
Proportions,  Share  and  Share  alike ;  and  after  payment 
of  the  said  Sum,  upon  trust  in  the  next  place  to  put  out 
at  Interest  the  Residue  or  Reiiiftinder  of  the  Monies,  to 
be  received  l^  wtae  of  ihe  said  Policies,  iqfioa  some 
real  or  goverhment  Security  or  Securities,  in  the  Names 
of  my  Executors,  and  to  pay  and  apply  one-half  of  the 
yearly  Interest  to  arise  therefrom,  unto  my  said  Brother 
Josq^h  Hammond,  and  the  other  half  of  theyeariy  Inte?- 
rest  unto  his  said  Wife  Charhite  Sophia  Franeeg  Ham- 
mond, for  and'  during  the  terms  of  their  natural  lives, 
and  'from  and  after  the  Deeease  of  either  of  them 
the  said  Joseph  Hatnmond  ind  Sophia  Francee  his 
Wife,  upon  trust  to  pay  the  whole  of  the  yearly  In- 
terest arising,  {torn  ihe  Residue  of  die  said  Monies^ 
unto  the '  Suivivor,  during  his  or  her  natniid  life ; 
and  from  tad  after  the.  deoedse  of  the  Suryivor  or 
longer-Ever  of  them,  ibe  Bmd  Joseph  Hammend  vid 
C.  S.  F.  his  Wife,  upon  trust  that  they  my>  said  Execu- 
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torsy  or  the  Sunrivor  of  tbem,  his  Executors  or  Admir 
nietratorsy  shall  and  do  call  in  the  said  Monies  so  to  be 
placed  out  as  aforesaid;  and  pay  and  equally  divide  the 
same  to  and  amongst  my  five  Nephews,  George  Ham- 
mond, Joseph  Hammond,  Henry  Hammond,  Walter  Hamr 
mond,  and  Francis  Hammond,  in  equal  Proportions,  Share 
and  Share  alike,  as  they  shall  severally  attain  their  ages 
of  twenty<K>ne  years :  but  in  case  any  or  either  of  my 
said  Nephews  shafi  happen  to  die  before  they  or  he  will 
be  entitled  to  die  Money  under  this  my  WiH,  then  upon 
trust  to  pay  the  Shares  or  Share  of  them  or  him  so  dying, 
untothe  Survivors  in  equal  Proportions,  Share  and  Share 
afike.  Then  all  my  Ileal  Estate  or  Interest  in  any  Real 
Estate,  Crops,  Farming  Stock,  Implements,  and  Uten- 
sils in  Husbandry,  Household  Goods,  Chattels  and 
Effects,  and  all  other  my  Property  whatsoever  and 
^wheresoever,  after  paying  all  my  just  Debts,  Funeral 
Expences,  and  Charges  of  proving  this  my  Will,  I 
giv^,  devise,  and  bequeath  unto  my  said  Daughter 
Mtiria  Barker,  her  Heim,  Executors  and  Administrar 
tors.'^  The'Executohi  proved  die  Will,  and  the  Personal 
Estatb  was'more'  thala  sufficient  for  the  payment  of  the 
Debts,  &c. 


1810. 
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The  Plaintiffs,  considering  the  Legacies  of  the  Policies 
df  Insurance  as  adeemed,  filed  the  present  Bill  for  an 
Ac^unt,  and  prayed  thai  it  might  be  declared  that  the 
bequest  of  the  Policies  of  Insurance  was  adeemed,  and 
tiiat  they  might  have  the  clear  Residue  of  the  Testator^s 
Personal  Estate  and  Effects  paid  to  them. 


The  Legatees  by  their  Answers  insisted,  that,  under 
the  circumstances,  the  Legacies  out  of  the  Policies  of 
Insurance  were  not  adeemed,  and  were  not  intended  to 
be  adeemed ;  and  they  went  into  evidence  to  show,  that 
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it  was  not  the  intention  of  the  Testator  to  adeem  the^ 
Legacies,  but  the  Evidence  was  slight,  and  not  lelted 
upon  in  the  Atgiiment.    Tlie  Case  was.  argued  twice,  . 

Mr.  Hotnij  and  Mr.  Spence,  for  the  Plamtifis; 
Mr.  RaupeU,  for  the  Executors : — 
The  Legacy  must  be  considered  as  adeemed.  It  was 
not  a  pecuniary  Legacy,  a  demonstrative  Legacy,  with 
a  Fund  pointed  out  for  payment,  but  Legaium  debiti,  a 
specific  Legacy;  the  words  being,  *'  All  my  Right, 
Title  and  Interest  in  two  Policies  of  Insurance/'  &c* 
all  that  follows  is  merely  a  direction  of  Trust.  The  con- 
sequence is,  that  the  Money  on  these  Policies  being 
received  by  the  Testator  in  his  Life-time»  the  Legacies 
are  adeemed.  The  general  Rule,  after  some  flnctuation 
of  opinion,,  now  appears  to  be,  that  when  a  specific  Le- 
gacy is  given,  and  the  thing  given  does  not  exist  at  the 
Testator's  Death,  the  Legacy  is  gone.  In  Chawortb  v. 
Buck  (a),  a  Legacy  was  given  of  Money  due  upon  a 
Note,  the  Note  was  afterwards  paid  to  the  Testator,  and 
it  was  held,  that  the  Legacy  was  specific  and  adeemed. 
In  Ashbumer  v.  Macquire(b),  a  Legacy  of  *'  my  1,000 /• 
East  India  Stock,"  was  held  to  be  specific,  and  adeemed 
by  a  sale  of  the  Stock  by  the  Testator.  HambUng  v. 
jAfster  (c),  proceeded  on  circumstances  of  Intention,  not 
to  be  found  in  tlus  Case ;  it  was  merely  a  change  of  one 
Security  for  another.  In  Stanley  v.  Po<^er(e{),the  Bequest 
was  similar  to  the  present.  The  Testator  gave  to  his  Exe- 
cutors for  ninety-nine  years,  the  annual  Sum  payable  on 
an  Heritable  Bond,  in  trust  to  pay  an  Annuity  thereout  to 
his  Sister.    In  his  Life-time  the  Bond  was  paid  off,  and 


(a)  4Ves.555. 
{b)  8  Bro.  C.  C.  108. 
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served upon  from  the  Regis- 


trar's Book  in  Wood  v.PnMyrt , 
13  Ves.  336. 
{d)  3  Cox,  180. 


CASES   IN  CHANCERY. 

Lord  TTaurlow  hdd  the  Legacy  was  adeemed,  and  the 
Buppoaed  distmction  between  voluntary  and  compulsory 
Payments  was  exploded.  His  Lordship  holding,  that 
on  a  specific  Bequest,  the  thing  given  must  exist  at  the 
Testator's  death ;  if  gone»  the  Legacy  is  adeemed.  That 
case  is  decisive  of  the  present.  The  same  doctrine  was 
also  held  by  Lord  Thmhw,  in  Pulifard  v.  Hunier  {d).  In 
Ryer  v.  Morris  (e),  there  was  a  Legacy  of  Money  due  on 
a  Note,  and  the  Money  so  due  being  afterwards  received 
by  the  Testatrix,  and  paid  to  a  Banker,  and  part  of  the 
Money  drawn  out,  the  Legacy  was  held  to  be  adeemed. 
The  late  Master  of  the  Rolls  diere  says,  **  The  principle 
of  Ademption,  by  receiving  the  thing  given,  is,  certainly, 
that  the  thing  given  no  longer  exists ;  for  if«  after  the 
receipt  of  it,  it  could  be  demanded,  that  would  be  con- 
verting it  into  a  pecuniary  instead  of  a  specific  Legacy.'' 
The  same  principle  seems  admitted  in  Le  Grice  v. 
Rnch  (/),  though  that  was  held  not  to  be  a  Case  of 
Ademption.  The  Legacies,  therefore,  in  this  Case  were 
adeemed,  and  the  Plaintifib  are  entitled. 

Mr,  Ibnblanque,9aid  Mr.  Bhgh,  for  the  Defendants 
Hammond  and  Wife,  and  their  Children  :-* 
The  intention  of  the  Testator  is  primarily  to  be  consi- 
dered. .  It  is  not  clear  that  the  Legacies  are  to  be  con- 
sidered as  specific.  No  Legacy  is  considered  as  specific 
unless  clearly  so  intended.  The  Policies  are  given  to  the 
Executors,  and  Legacies  to  the  Legatees.  It  is  a  demon- 
strative Legacy,  with  a  Fund  pointed  out  for  payment. 
In  the  Attorney  General  v,  Parlyn{g),  Lord  Camden 
held,  that  if  a  sum  due  on  a  Bond  firom  A.  be  given,  the 


(irf)  3Bro.C.C.4i5. 
(0  9  Yes.  360. 

t0  3Meriv.6i. 
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Legacy  is  not  specific.  But  supposing  this  Legacy  to' 
be  specific,  it  was  not  adeemed.  In  many  Cases  a  dis* 
ttnctionhas  been  taken. on  the  question  of  Ademption, 
between  voluntary  and  compulsory  paym^ats,  as  in  Pat' 
tridge  v.  Partridge  (A),  CrockaU  ▼.  Croekati(i),  Bider  t. 
Wager  (ft).  Afterwards,  in  HtanbUng  y.  Letter  (/),  vrfiich 
is  yeiy  much  in  point,  the  role  was  thus  modified : — **  If 
a  Debt  is  specifically  bequeathed,  and  is  afterwards  re- 
ceived by  the  Testator,  no  reoion  appearing  why  it  was 
called  in,  the  Receipt  amounts  to  an  Adenqption ;  but  if 
there  be  a  reason  for  the  Receipt,  no  Ademption  will  be 
effected."  Here  there  was  a  reason  for  receiving  the 
Amount  due  on  the  Policies.  In  the  hands  of  the  In- 
surance OflSce  the  Money  would  not  pay  Interest.  No 
man  of  common  prudence  would  have  soflfered  it  to  lie 
unproductive ;  there  was,  therefore,  a.  moral  necessity 
for  receiving  it.  In  Coieman  v.  O^emtnim),  the  Tea* 
talor  gave  the  Interest  on  a  Bill  of  Exchange,  on  the 
Eati  Imdia  Company^  to  his  Wife  for  life,  and  after  her 
death  directed  it  should  be  sold,  and  the  Money  divided 
amongst  certain  Persons.  The  Testator  received  firom  the 
East  India  Companif  the  amount  of  the  Bill  in  the  usual 
course  of  Payment,  and  it  was  held  not  to  be  an  Ademp> 
tion.  Lord  LoughbarmLgh,  alluding  to  what  was  said  in 
the  Argument,  that  the  distinction  between  a  voluntary 
and  a  compulsory  payment,  was  exploded,  observes, 
'*  The  application  of  the  distinction  may  often  fSul  ex- 
tremely in  the  particular  case ;  but  where  the  Testator  is 
compelled  to  receive  payment  of  the  Debt,  ^  pretty 
strong  presumption  arises,  that  there  iis  no  variation  of 
intention ;  where  he  goes  himself,  no  necessity  urging 
him,  and  destroys  the  form  of  the  thing  specifically 

(k)  Forr.  9s8.  stated   from    the   Repste/s 

(t^  aP.Wn1s.i64..  Book,  in  Wood  r^   Penogre^ 
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gtyen,  that  is  a  good  ground  of  argument  the  other 
way."  His  Lordship  abo  states  the  difference  be* 
tvreen  a  specific  thing  giren,  or  a  Legacy  equivalent  to 
Money,  marked  with  a  reference  to  a  particular  Security* 
In  Bnmsden  v.  Winter  (m),  there  was  a  bequest  of  2,000  /• 
South  Sea  Stock,  and  two  Nayy  Bills,  and  the  Money 
due  thereon  to  be  ptooed  at  Interest  for  ihe  Testator's 
Pai:^ter  and  her  Children.  The  Testator  afterwards 
sold  the  Stock,  and  received  the  Money  due  on  the  Bills, 
and  the  Master  of  the  Bolb  said,  **  That  the  bequest  of 
the  South  Sea  Stock  was  pecuniary  and  not  specific; 
and  as  to  the  Navy  Bifis,  that  though  specifically  de. 
scribed,  the  Money  due  thereon  was  given,  t .  e.  if  it 
should  be  paid  before  his  death,  that  he  could  not  help 
receiving  it;  and  if  the  Words  '  Money  due  thereon' 
had  been  omitted,  it  would  make  no  difference.''  It  is  a 
general  rule,  that  if  Goods  in  a  particular  jdace  are  be- 
queathed, and  they  are  removed  before  the  death  of  the 
Testator,  it  is  an  Ademption ;  but  if  the  removal  is  a 
matter  of  necessity,  it  is  an-  eico^tioB;  as  where  the 
Testator  had  two  Houses,  and  only  one  Service  of  Rate, 
and  gave  all  his  VlzJte  and  Linen  at  5.  and  the  Plate  and 
Linen  were  moved  firom  the  House  mentioned  in  the 
Will,  the  Town-house,  to  the  Country-house,  where  it 
waa  at  the  Testator's  death ;  stiH  it  was  held  the  Plate 
and  Linen  piassed,  and  that  lliere  was  no  Ademption  (n). 
In  CAdpman  r.  Hart(p),  Lord  Hardwkie  helfi,  that  if 
Goods  on  board  a  Ship  are  bequeathed,  and  they  wens 
afterwards  removed  for  pfeservaitiony  the  Ship  beii^ 
leaky,  or  likely  to  founder;  or  if  tbsCaptaiiiia  removed 
to  another  Ship ;  tins  woidd  not  defeat  A^ijsgKj.  80 
if  Goods  in  a  House  aie  b«qtMathed^  and  Hwy  are 
removed  on  aceoont  of  a  FSrc^  the  Legaegr  wooldsfiH 
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be  good.  The  CasiBS  cited  of  Eyer  v.  Morris,  antd 
Stanley  y.  Putter,  are  irreconcileable  with  fonner  Aatho«> 
rities.  In  the  pre&ent  Case,  under  all  the  circumstances, 
the  Legacy  cannot  be  considered  as  adeemed. 

The  Vice-Chancellob  : — 
As  the  Decisions  on  this  question  are  conflicting,  I 
will  look  more  particidarly  into  them  before  I  decide 
this  Case. 


6th  Dec 


The  V1CB-CHANCBI.1.OR : — 
.  The  Testator,  at  the  making  of  his  Will,  had  effected 
certain  Policies  of  Assurance  on  the  life  of  his.  Wife, 
ttfid  considering  that  his  Wife  would  sunriye  him,  and 
that  the  benefit  of  these  Policies  would  not  accrue  until 
after  his  Death,  he  makes  these  Policies  of  Assurance 
the  subject  of  Gift  or  Legacy  by  bis  Will.  It  so  hap- 
pened that  his  Wife  died  before  him,  and  he  received  in 
his  life-time  the  amount  of  these  Policies,  and  the 
question  in  the  Cause  is,  whether  the  Gift  or  L^acy  in 
his  Will  is  thereby  adeemed  ? — It  cannot  be  contended, 
that.in  this  Case  there  was  any  such  setting  apart  the 
Money  reeeiTod,  in  order  that  it  might  be  specially  pre* 
senred  for  the  Legatees^  as  would,  upon  the  prindpies 
of  the  Civil  Law,  prevent  Ademption.  But  it  is  said, 
diat  the  specific  character  of  the  Gift  here  failed  only 
by  the  acddent  of  the  Death  of  the  Wife  in  the  life- 
time  of  the  Testator,  and  that  the  receipt  of  the  Money 
by  the  Testaitor  was  the  unietvoidable  consequence  of 
that  accident,  and  not  amnms  adimendi  the  Legacy,  and 
that  within  the  principle  of  HambUmg  v.  XAf$ier,  apd  the 
other  cases  of  that  class,  the  Legacy  is  not  therefore 
adeemed.  .  As  a  general  principle,  it  is  unquestionably 
to  be  stated,  that  if  tibe  subject  of  a  Gift  do  not  remain 
f  n  ipede  at  the  Death  of  the  Testator,  the  Gift  ia  gone. 
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But  it  must  be  admitted,  that  in  Hambling  ▼.  Lfftier^  and 
in  some  other  Cases,  there  is  authority  for  stating,  that 
if  there  be  a  Legacy  of  a  Debt,  and  that  Debt  be  after- 
wards received  by  the  Testator,  that  the  Legacy  shall 
still  carry  the  amomit*of  the  Debt  from  the  general  As-' 
setsof  the  Testator,  unless  the  Testator  appears  to  have 
called  in  the  Debt,  with  the  intention  to  adeem  the  Le- 
gacy. Some  of  those  Cases  are,  howevei^  to  be  resolved 
by  a  different  principle ;  that  they  were  not  considered 
to  be  specific  Legacies,  but  were,  what  are  called  in  the 
Civil  Law,  demonstrative  Legacies ;  that  is,  general  pe- 
cuniary Legacies,  with  a  particular  Security.  In  the 
Case  otJshbumer  v.  Macquire  (p),  Lord  ITturhw  entered 
very  fully  into  the  conside^tion  of  all  the  Cases  which 
are  to  be  found  upon  this  subject ;  and  in  that  Case,  and 
still  more  unequivocally /in  the  case  o{  Stanley  v.  Potter, 
in  Mr.  'Cox's  Reports  (9),  he  altogether  repudiated  the 
principle  of  the  ammus  adimmdi,  as  tending  to  inex- 
plicable confusion ;  and  held,  that  when  it  was  once 
determined  that  the  Legiacy  of  a  Debt  was  qiecific,  and 
not  demonstrative,  that  the  only  safe  and  dear  way  was 
to  adhere  to  the  plain  rule, — that  there  is  an  end  of  a 
specific  Gift,  if  the  specific  thing  do  not  exist  at  the 
Testator's  Death.  It  may  be  questionable  from  the  Cases 
of  Coleman  v.  Coleman  {r),  and  Roberts  v.  Pocock($)i 
whether  Lord  Rosslyn  fully  adopted  the  principle  of 
Lord  Thurlow ;  but  the  Cases  of  Ftyer  v.  Morris  (t),  and 
Le  Grice  v.  Finch  {u\  before  Sir  William  Grant,  appear 
to  me  to  manifest,  by  necessary  inference,  that  that 
learned  Judge  considered  the  Law  to  be  so  settled. 
Taking  it,  therefore,  as  an  established  principle,  that  in 
the  case  of  a  specific  Gifl^  the  Court  is  only  to  bquire 

(p)  AmbL40i.  (<)  4  Yes.  150. 
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wketker  the  specific  thing  Temains  at  die  Death  of  tbi 
Testator ;  and  caimot  enter  into  the  conMderationy  vAt^ 
ther  it  has  or  not .  ceased  to  esiist,  by  an  intention  to 
adeem  on  the  part  of  the  Testator,  it  necessarily  fol* 
lows,  that  in  the  present  Case  I  am  bound  to  declare^ 
that  the  Legacy  of  the  Policies  of  Assurance,  being  a 
specific  (Hft,  has  altogether  feil^,  by  the  non-existence 
<Mf  the  Policies  at  the  Death  of  die  Testator. 


sd  &  igth  Nov. 

OnaBiUfora 
Diicafoeryy  and 

Abroadmaid 
€fa  Defence  to 
an  Action  for  a 
Libel;  a  Demur' 
TervMuvDer- 
TukdywUh  liberty 
to  amend  the 
eamc,  the  Plains 
tif^  being  enti' 
tied  to  a  Com- 
nduion  Abroad^ 
tkangh  not  to  a 
Diicavery  from 
the  Defendant. 


THORPE  V.  MACAULET. 

X  HE  Bill,  in  substance  stated,  that  in  1791  a  Com- 
pany was  fonned  for  carrying  on  Trade  on  the  Western 
Coast  o{ Africa,  entided  The  Sierra  Leone  Compaq,  and 
was  incorporated  by  an  Act  of  Parliament,  which 
passed  in  the  sist  year  of  the  Reign  of  his  late  Majesty 
Geo.  Itl. — ^That  the  said  Company  formed  a  Setdement; 
or  Colony  at  Sierra  Leone,  on  the  Western  Coast  of 
jyrica. — ^That  the  principal  object  in  forming  the  said 
Company,  and  establishing  the  said  Settlement  or  Colony^ 
wptsdie  suppression  of  the  Slave  Trade,  and  the  introduce 
don  of  Commerce  and  Civilization  amongst  the  Inhabitr 
ants  of  theWestem  Coast  o( Africa. — ^That  the  Defendant 
was  forsomeyears  employed  in  die  service  o(NLv.M^Clond, 
ill  the  Island  of  Jamaica,  to  superintend  a  Plantation  of 
the  said  Mr.  M'Chnd,  called  Hyde  Plantation,  in  that 
Island;  and  that  about  the  year  1791,  the  Defendant 
was  dismissed  from  or  left  the  Service  of  the  said.Mr^ 
M*CUmd,  and  the  same  year  returned  to  England,  whe|i 
the  said  Defendant  was  taken  into  the, service  of  the 
Sierra  Leone  Compamy,  and  was  sent  by  the  said  Com- 
pany to  the  said  Colony  of  Sierra  Leone,  and  was  at  one 
time  appointed  the  Ju4gt  or  Chirf  Justice  of  the  s^d 
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Setdemeat  or  Colony,  or  acted  in  HbBi  cafiacity ,  w4  wa« 
aftttrwaids  appointed  by  ttie  said  Company  Gwemor  of 
tbe  said  Setflement  or  Colony.-— That  in  the  eaid  oapar 
cities  of  Judge  and  Governor,  the  said  Defendant' con* 
tinned  in  the  service  of  the  Company  for  many  yeara^ 
and  down  to  the  time  of  the  dissohitio^  of  the  said 
Company.— Thai  in  1807  an  Institution  w^  formed 
under  the  name  of  the  African  Imtiiution,  for  pui^ 
poses  similar  to  that  of  the  Sierra  Leone  Company,  the 
Sierra  Leone  Co»9NuijL)iayingi>een  diasolyed. — ^That  the 
Plaintiff  was  many  years  ago  appointed  Chief  Jmetiuof 
the  said  Colony  orSet(kaient<)f31itfrr»jGeofie^aad«/ti^gr 
of  the  Vice  Admiralty  Court  there^ — ^That  in  00B^ie<panGe 
of  the  Plaintiff  holding  the  said  Offices^  he  felt  and  took 
great  Interest  in  the  prosperity  of  Africa  and  the  suppress 
aion  of  the  Slave  Trade.—That  the  Plaintiff  m  the  yotr 
1818  wrote  and  published  a  certain  Pamphlet  or  600k 
regarding  the  Slave  TVade,  wtMed,  '^  A  View  of  ^e 
present  Increase  of  the  Slaxre  Trade,  and  4ke»Caus0*of 
that  Increase/'  and  suggested,  ^.mode  for  its  total.a&r 
nihilation;  and  in  suchPami^ilet  or  Book  isa  passagein 
the  words  followii^  that  is  to  wy,  **  JLet  the  great  bodgr 
of  the  Institution  only.reflect  ontbeforogre6a.i4|00o/; 
would  have  enabled  them  to  make  in  the  Civilizatioa^f 
Africa.  Let  them  no  .longer  sanction  the  moat  notorioos 
facts,  not  contradict  ^e  most  palpable  truths^nor  persist 
in  asserting  to-day  what  rthey  asserted  yesle^y,  in 
defiance  of  evidence  and  contempt  of  refutation,  and  in 
violation  <^&eir'own  ackaewledgemeat.,).  Jt  is^deplolv 
able  to  see  the  littleness  of  vanity  prevail  when  the 
pride  of  greatness  should  direct ;  but  there  is  a  time  too 
late  for  Improvement.  I  shall  persevere  every  where, 
while  there  is  hope  of  obtaining  benefit  any  where,  yet 
when  I  read  the  foUowmg  Resolution  of  thanks  to  Mr. 
Macauley  in  their  last  Report,  I  feel  almost  hopeless  in 
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appeal.  *  This  Iiistitation  is  highly  sensible  of  and 
gratefU  for  the  important  services  of  Mr.  Z.  Macaulty, 
and  tUnks  it  right  to  express  its  sense  of  his  deserts  at 
a  time  when  the  purity  of  his  motives  and  the  integrity 
of  his  conduct  has,  by  the  Enemies  of  the  great  AfrUan 
Canse,  been  falsely  and  maliciously  arraigned/  If  diis 
gentleman  has  been  falsely  and  maliciously  arraigned, 
why  did  not  the  Institution  allow  the  full  and  open  In*? 
vestigation  that  was  so  often  demanded,  by  which  the 
fidsehood  and  malignity  might  have  been  exposed  and 
disgraced ;  whereas,  by  denying  inquiry  into  the  assertion^ 
they  have  confirmed  the  truth  of  the  Allegation.  Only 
let  the  Institution  recollect  their  own  declared  objects  ; 
they  profess  to  be  Enemies  to  the  Slave  Trade  andFriends 
to  the  Civilization  o{  Africa,  yet  how  inconsistent  is  all 
this  with  an  approbation  of  Mr.  Macaulof,  who,  after 
being  taken  in  the  Sierra  Leone  Campany  Service  from 
the  Service  of  a  Planter  in  the  West  Indies,  and  sent  to 
Sierra  Leone  a  Governor,  where  his  conduct  is  said  to 
be  highly  instrumental  in  raising  an  Insurrection  of  the 
Settlers;  after  which  he  proposed  to  have  the  Settle- 
ment new  coloniaed  by  purchasing  Slaves,  and  working 
them  as  Slaves  for  the  acquirement  of  productions  in 
Sierra  Leone ;  there  while  a  servant  to  the  Company  he 
did,  in  violation  of  their  rules,  surreptitiously  trade  on 
his  own  account,  and  supply  the  most  noted  Slave 
Traders,  that  infested  the  West  Coast,  with  assorted 
articles  for  the  Slave  Maiket ;  he  also  caused  his  Brother, 
Alexander  MacauUy,  to  be  appointed  Master  of  a  Ship 
regulariy  in  the  Trade  of  carrying  Slaves  from  Africa  to 
tfie  West  Indies,  in  which  employment  he  continued 
untQ  England  had  abolished  the  Trade ;  then  he  becmie 
agent  for  ibis  Mr.  Z.  Macauley,  and  in  that  capacity  did 
aid  and  assist  the  Slave  Trade,  by  purchasing  the  con- 
dcnmed  Slavic  Vessels  at  Sierra  Leom,  and  seOipg  them 
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to  the  Slaye  Traders  for  the  saine  employment ;  also 
when  Mr.  Z,  Macauley  removed  his  swarthy  Brother^ 
he  appointed  Mr.  Macndllan  (who  has  forsaken  the  • 
Company's  Service  for  the  Slave  Trade)  as  his  Agent  at 
Sierra  Leone,  so  that  w6  can  show  Mr.  Macauley*s  con-^ 
nection  with  Slaves^  the  SlaVe  Trade  and  Slave  Traders 
from  infancy  to  age,  though  he  is  incessantly  preaching 
his  abhorrence  of  the  traffic.  His  exertions  in  cultivating ' 
ahd  civilizing  Africa  are  of  the  same  description,  he  wa9 
a  principal  means  of  preventing  all  Cultivation  at  Sierra 
Leone ;  and  though  he  sends  more  Merchandize  there 
than  all  the  oth6r  Traders  combined,  yet  he  is  the  only 
Trader  that  gived  not  encouragement  to  a  reciprocal 
commercial  Intercourse  with  Africa,  for  the  return 
Cargoes  are  solely  comprised  of  Government  Bills  !or 
Grold  Dust.  From  all  these  circumstances/  we  may 
judge  of  his  real  abhorrence  of  the  Slave  Trade,  and 
his  zeal  in  promoting  the  objects  of  the  Institution,  of 
the  purity  of  his  motives,  and  the  integrity  of  his 
conduct.  Let  the  Institution  determine  whether  the 
persons  who  arraign,  or  th«  persons  who  applaud  such 
conduct,  ar6  the  r^  Enemies  of  the  great  African  Cause, 
when  we  find  upheld  with  the  most  uiiqualified  approba- 
tion such  conduct  as  we  concluded  the  Institution  (con- 
formably with  its  professions)  would  have  pronounced 
a  culpable  dereliction  of  principle ;  b\it  this  perfect  in-^ 
attention  to  the  object  of  the  Association,  incontroverti- 
bly  proves  that  the  Institution  still  implicitly  submit 
to  the  mischievous  influence  of  these  modem  Puritans, 
who  once  wedded  fast  to  some  dear  falsehood,  ding  to 
it  to  the  last."— That  although  such  Pamphlet  or  Book 
was  published  in  the  month  of  January  1818,  the  said 
Defendant  took  no  notice  thereof  until  the  month  of 
December  1818. — ^Tbat  the  said  J)efeBdant  having  dis^ 
covered  that  the  several  Witnesses,  by  whose  testimony 
Voi;.V.  R 
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Plaintiff  could  establish  and  prove  the  several  Allega-* 
tioaa  contained  in  the  said  passage  of  the  said  Pienmphkt< 
or  Book,  were  gone  abroad  and  not  likely  to  return  to 
England,  he.  the  said  Defendant  did,  in  the  nionth  of 
December  1818,  commence  an)  Action  at  Law  against 
Plaintiff  in  his.  Majesty *s  Coart  of  King's  Bench  at 
Wmimimiirt  and  declared  in  such  Action,  in  or^  as  of 
Hilaiy  Ibrm  1819,  and  in  die.  first  conntof  such  Dtela* 
ration  the  said  Defendant  complained  of  the  whole  of 
the  said  Passage  of  the  said  Pamphlet  or  Book  as  being, 
and.  charged  the  same  to  be,  a  false,  scandalous,  mali^ 
ciousiand  defiunatory  libel  of  and  concerning,  amongst 
other  persons  and  things,  him  the  said  Defendant ;  and 
inench  coont  the  said  Defendant  set  forth  the  v^ole  of 
such  Passage  of  the  said  Pamphlet  or  Book  in  the 
eamt  words  thereof,  as  is  before  set  forth ;  and  in  the 
second  and  third  counts  of  the  said  Declarationy  the  said 
Defendant  set  forth  another  particular  part  of  the  saidf 
Passage,  and  the  said  Defendant  being  aware  that  the 
several  Allegations  of  the  said  P&ssage  were  all  of  thiun 
trae,  and  tjbat  it  was  probable  Plaintiff  might  be  able  to 
prove  the  whole  of  them,exceptingtheAUegation»  '^that 
while  a  servant  of  the  Sierra  Leom  Qmpm^y  he  did,  in 
viohKtion  of  their  rules,  surreptitiously  trade  on  his  owo 
account,'' the  said  Defendant  made  such  last-mentioned  ^ 
Passive  the  sole  subject  or  ground  of  the  fourth  or  tot 
count  of  the  said  Declaration,  and  laid  his  Damages  in 
the  said  Declaration  at  1^000/. — ^Tliat  by  leave  of  the 
said  Court  the  Plaintiff  pleaded  divers  neas  to  the  siad* 
Action,  in  justification  of  the  several  Allegotidns. 


The  BiU'then  {NTOceeded  with  various  Charges  in  sup^ 
port  of  the  Allegations  contained  in  the  Pamphkt,  and 
staled  that  a  certain  written  Correspondaice,  if  pro- 
duced, would  prove  the  triith  g{  the  several  sftatters ; 
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and  that  divers  Witnesses  who  could  alone  prove  several 
'  of  the  matters  in  question,  were  beyond  Seas,  and  that 
the  Plaintiff  could  not  safely  proceed  to  trial  without  a 
Discovery,  and  a  Commission  for  the  examination  of 
Witnesses  abroad ;  and  the  Prayer  of  the  Bill  was  for  a 
Discovery,  and  for  one  or  more  Commissions  for  the 
examination  of  Witnesses  residing  on  the  West  Coast  of 
Africa f  and  other  parts  beyond  the  Sea,  and  for  an 
Injunction  in  the  meaii  time  to  restrain  further  pro- 
ceedings at' Law. 

The  Defendant  demurred  to  the  Fill.  ''This  De- 
fendant by  protestation,  &c.  and  fbr  cause  of  demurrer, 
showeth,  that  the  said  Complainant  hath  not  in  and  by 
his  said  Bill  of  Complaint  shown,  that  he  hath,  or  at  the 
time  of  filing  his  said  BUI  had,  any  right  or  title  to  the 
Discovery,  or  to  the  Commission  or  Examination  thereby 
sought  and  prayed;  and  thisDefetidant  hereby  prays,"  tec. 

Bfr.  Bell,  Mir.  Shadwdlf  and  Mr.  Garrett,  in  support 
of  the  Demurrer : — 
We  contend  that  the  Plaintiff  is  not  entitle  tp  a 
Discovery  or  a  Com^iission.  If  the  Writing  complained 
of  wtere  not  libellous,  no  Discovery  would  be  wanted; 
he  acknowledges  the  Libel,  and  asks  the-  assistance  of 
thi6  Court,  a  Court  of  Equity,  to  enable  him  to  defend 
hilnsdf !  No  Rule  is  better  established,  than  that  a 
Defendant  is  not  bound  to  answer  as  to  any  fact  or 
facts  whereby  he  may  subject  himself' to  a  Penalty  (a), 
or  to  discover  any  immoral  turpitud^  that  may  degrade 
his  Character,  or  has  a  tendency  to  do  so  Qf).   The  Libel 

(a)  Harrison  v.  Scuthcote^  lectod^  i  Madd.  Prin.  and  Prac. 

iAtk;53g.    Bishop  of  I^cmdon  914. 

V.  jycAe,  1  Bro.  C.  C.  98.  See  (5)  Bromnood  v.  Edwards^ 

the  Ca8«8  on  this  subject  col-  a  Yes.  945!^ 
B  2 
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states  that  the  Defendant  encouraged  the  Slave  Tradiev 
if  so,  he  acted  contrary  to  Law,  contrary  to  the  express, 
provisions  of  the  Act  (c)  for  the  abolition  of  the  Slave 
Trade,  by  which  trading  in  Slaves  is  rendered  penal; 
he  is  not  therefore  bound  to  discover  acts,  which,  if 
they  were  as  represented^  would  subject  him  to  the 
penalties  of  the  Act.  That  is  one  objection  to  the  Bill. 
Another  is,  that  there  is  no  instance  to  be  found  of  a 
BiU  like  the  present,  filed  for  a  Discovery  by  way  of 
defence  to  an  Action  for  a  Libel.  The  Liberty  of  the 
Press  affords  impunity  enough  to  Libellers,  and  this 
Court  will  not  encourage  their  mischievous  Writings;  on 
that  principle  this  Cdurt  has  more  than  once  refused 
to  grant  an  Injunction  in  favour  of  a  libellous  Author, 
whose  Work  has  been  pirated  (d).  A  Defendant  in  an  ao* 
tipn  for  a  libel  may  pleadnot  guilty,  or  justify  on  account 
of  confidence,  or  by  proving  the  truth,  if  he  can  adduce 
evidence  for  that  purpose,  but  this  Court  will  not  lend 
him  its  assistance.  In  Lord  Montague  v.  Dudman  {e), 
Lord  Hardwicke  says,  ''  A  Bill  of  Discovery  lies  herein 
aid  of -some  proceedings  in  this  Court,  in  order  to  deliver 
the  Party  firom  the  necessity  of  procuring  evidence,  or 
to  aid'  the  proceeding  in  some  Suit  relative  to  a  civil 
Right  in  a  Court  of  Common  Law,  as  an  Action ;  but 
not  to  aid  the  prosecution  of  an  Indictment  or  Infor- 
mation, or  to  aid  the  Defence  to  it".  The  Discovery,  if 
given,  might  aid  a  Prosecution  or  Indictment,  whidi  in 
consequence  of  the  Discovery  might  be  instituted,  and 
therefore  the  Defendant  is  not  bound  to  answer.  The 
Action  does  not  involve  any  question  of  Property,  but  is 
founded  on  a  tort.  It  was  held  in  How  v-  Pritm  (/),  that 
^  In  offices  of  Profit,  words  that  impute  either  defect 

(b)  47  Geo.  3,  c.  36.  s.  1.        XDood^  Q  Meriy.  437. 
ii)  See  fVokott  v.  WMer,        (e)  s  Ves.  396. 
7  Ves.  I  and  South^v.  Sher^  .   (/)  s  Salk.  695. 
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^r  understanding,  of  ability  or  integrity,  are  actionable.^' 
This  Court  has  no  jurisdiction  in  cases  like  this,  of  tort, 
for  which  an  Information  would  lie.  The  Defendant, 
admitting  himself  to  be  a  Libeller,  asks  the  assistance  of 
this  Court  to  defend  himself.  The  Case  is  in  principle  of 
the  utmost  importance.  Its  novelty  is  an  argument 
agaihst  it;  no  text  authority  recognizes  it.  Lord  Redea- 
dale  has  not  adverted  to  such  a  Bill  as  this,  as  he  certainly 
would  have  done,  if  there  had  been  any.  If  this  Bill  be 
sustainable,  it  will  follow,  that  whenever  an  Action  is 
brought  for  Crtnttna/  Conversation,  b,  Bill  of  Discovery 
will  'be  filed.  Various  other  Cases  might  be  stated,  in 
which  the  greatest  inconvenience  would  arise  if  such 
Bills  were  allowed.  The  Libel  states,  that  the  Defen- 
dant has  been  connected  with  Slaves,  the  Slave  Trade, 
and  Slave  Traders,  from  infancy  to  age ;  how  is  such 
a  Charge,  including  a  whole  Life,  to  be  answered  ?  The 
Plaintiff  does  not  state  in  his  Bill  who  his  Witnesses  are, 
or  what  diey  can  prove.  If  the  Demurrer  be  good  as  to 
the  Discovery,  it  is  good  also  as  to  the  Commission 
prayed  for  ilie  examination  of  Witnesses.  The  Court 
of  Common  Iaw,  Where  the  Action  is  brought,  would 
m  a  proper  case  stay  the  Action  until  Witnesses  abroad 
were  examined.  This  Court  only  grants  a  Commission 
abroad  where  Property  is  concerned.  If^eis  entitled 
to  a  Commission  only,  and  not  to  a  Discovery,  the  Bill 
should  have  been  framed  for  that  purpose  solely.  The 
Demurrer,  under  all  the  circumstances,  ought  to  be 
allowed. 
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Mr.  Wetherell,  Mr.  Home,  and  Mr.  Wakefield,  in 

'    'support  of  the  Bill: — 

In  the  case  of  a  Prosecution  crindnaliter,  for  a  Libel, 

a'BiH  of  Discovery  would  not  lie,  but  when  an  Action 

U  brought  in  respect  of  a  Libel,  and  the  Party  chooses 

*  3 


826 

.     l820. 

Thorpe 

MACApLETji 


CASES   IN   CHANCERY. 

to  treat  it  as  a  civil  Injury,  and  seeks  Damages  in  a 
civil  Action,  all  the  consequences  follow,  and  a  Bill  of 
Discovery  is  maintainable.  There  is  a  Case  in  Equity 
Cases  Abridged  (/),  where  a  Discovery  was  allowed  in 
favour  of  a  Person  against  whom  an  Action  had  been 
brought  for  running  down  a  Ship.  That  Case  it  may 
be  urged,  is  a  personal  tort  regarding  Property,  bat 
we  shall  cite  Authorities  which  are  clear  of  that  ob- 
jection, they  being  Cases  of  personal  tort,  unconnected 
with  Property.  Is  however  this  Case  whoUy  uncon- 
nected with  Property?  The  Plaintiff  has  a  Copyright  in 
the  Pamphlet  which  the  Defendant  arraigns  as  a  Libel; 
if  it  be  a  libel,  the  Plaintiff  will  have  no  protection  for 
his  Copyright  in  this  Court,  as  was  held  in  the  Cases 
alluded  to  in  the  argument  for  the  Defendant;  any  man 
might  print  the  Plaintiff's  Work  with  impunity.  The 
Plaintiff's  Property  in  his  Work  is  endangered,  by  thei 
endeavour  to  prove  the  Pamphlet  a  Libel ;  and  it  is  not 
true,  therefore,  as  represented,  that  the  Action  is  for  a 
personal  tort  merely,  unconnected  with  property.  It 
is.  said,  the  Bill  must  be  taken  to  admit  that  the 
t^laintiff  has  written  a  Libel.  These  Persons  had  Dis- 
putes ;  both  resorted  to  the  Press.  The  Compositions 
of  the  Defendant  were  as  libellous  as  those  of  the 
Plaintiff  are  supposed  to  be.  It  may  be  true,  that  un- 
explained and  unjustified  the  Pamphlet  of  the  Plaintiff 
is  a  Libel ;  but  truth  is  a  justification  of  a  Libel :  all 
the  Judges  of  England,  when  consulted  on  the  Libel 
Bill  (g),  stated  that  to  be  the  Law.  The  Bill  is  filed  for 
the  purpose  of  ascertaining  the  Truth,  and  to  support  the 
Pleas  in  justification;  and  the  Defendant  does  not  ex- 
hibit himself  in  a  very  favourable  point  of  view,  by 
putting  in  a  Demurrer  in  order  to  deprive  the  Plaintiff 

(/)  HeathcQte  v.  Fleet,  \  Eq.  Cas.  Abr.  76,  c.  7 ;  S.C. 
%  Vem.  44a. 
{g)  33  Geo.  3,  c.  60. 
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of  tlie  meantf  of  adducbg  eridenee  to  pioYe  Ae  Inidi 
of  what  he  has  wntten.  If  the  Defendants  Chaiader 
is  inTiihierabley  what  has  he  to  fear  from  a  Discovery, 
or  a  OoBHnission?  Innocence  comlB  inqniTy,  and 
dtsdams  to  steal  a  triumph.  Theie  are  Cases,  where 
on  an  action  founded  on  a  personal  tarty  a  Bill  of 
Discoyery  has  been  allowed ;  the  Cases  in  point  are 
but  few,  bnt  they  are  of  the  rety  highest  anthority. 
Qpgamant  y.  Vmbt  (g\  and  Nichol  y.  Vtrtbt  (Ik),  deter- 
mined by  the  House  of  Loids,  are  dedsiye  in  support  of 
die  ^U.  In  those  Cases,  an  Action  was  brought  for 
nan  Assault  and  false  Imprisonment,  in  respect  of  mat- 
.  ten  '  for  which  an  Indictment  might  have  been  fesorted 
to,  -and  yet  a  Bill  of  Discoveiy  was  allowed. 
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A  Discoyery  has  been  enforced  of  a  promise  of  Mar- 
riage in  aid  of  an  Action  for  a  breach  of  the  Promise  (i). 
That  is  a  tort.  Actions  er  delicto  are  Case— Troyer — ^De- 
tinue— ^Replevin — ^Trespass—and  in  all  such  cases,  cases 
founded  on  tort,  a  Bill  of  Discoyery  it  is  apprehended 
will  lie  in  aid  of  a  Defence.  If  a  mv^  digs  a  Ditch  in  a 
Highway  into  which  another  falls,  an  Action  lie&(ft). 
If  a  Parishioner  be  excluded  from  the  Vestry  Room,  an 
Action  lies  (/) ;  and  so  it  will  for  infringing  a  Copy- 
right (m) ;  for  destroying  ancient  Rights  (n) ;  for  runnii^ 
down  a  Ship  (0);  for  occasioning  a  Fire  by  negligence ; 
for  oyertuming  a  Coach ;  for  keeping  loose  a  ferocious 
Dog  which  does  an  Injury;  all  these  are  Actions 
founded  upon  torts :  and  is  it  to  be  said  that  the  Plaintiff 
in  these  cases  is  not  entitled  to  a  Bill  of  Discoyery  to 

(g)  4  Bro.  P.  C.  407.  (I)  PhUUhmon  y.  Ryiand, 

(h)  Ibid.  426.  1  Str.6a4. 

(t)  Vaughan    y.    Aldridge^         (m)  ChittyonP)iadiii£^i4l. 


Forrest's  Rep.  42. 

{k)  iKoU.Abr.88.  Butter- 
JiM  y .  Forrester,  x  1  East^  60. 
K  4 


(a)  Ibid.  142. 
(0)  Ibid.  126. 
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aid  him  in  the  prosecution  of  bis  Action,  or  that  the 
Defendant  is  not  entitled  to  it.  in  aid  of  his  Defence? 
It  is  one  of  the  greatest  advantages  of  a  Court  of  Equity^ 
that  it  enables  Persons  in  such  cases  to  obtain  a  Dis- 
covery virhich  may  be  used  as  evidence^  and  without 
which  a  party  might  be  subjected  to  the  greatest  in- 
justice, It  has  justly  been  observed  on  the  other  side, 
^hat  the  principle  upon  which  this  Case  must  be  decided 
is  of  the  utmost  importance.  Innocence  will  have 
^  nothing  to  fear ;  Guilt  alone  can  wish  to  narrow  the 
jurisdiction  of  this  Court  in  such  cases.  If  a  man  wilii 
two  modes  of  proceeding  before  him,  a  criminal  Indict* 
xnent  and  a  civil  Action,  chooses  to  resort  to  the  lattefj, 
and  call  for  large  Damages,  he  must  take  the  conse- 
quence. If  he  subjects  himself  to  a  Discoyery,  it  is  his 
own  fault..  If  by  resorting  to  a  civil  Action  he  wishes  to 
vindicate  his  Character,  he  will  fail  in  his  purpose,  if  he 
precludes  the  Defendant  from  the  means  of  defending 
himself.  Though  a  Discovery  by  the  Defendant  may  be 
injurious  to  his  Character,  it  does  qot  prevent  a  Dis- 
covery ;  it  was  so  held  recently,  in  Parkhurst  v.  Law- 
ten  (p).  If  it  were  not  so,  a  Defendant  might  refuse  to 
answer  as  to  a  Fraud,  for  all  Frauds  are  injurious  to 
character.  As  Mr.  Fonblanque  observes  (9), ."  To  com- 
pel a  Defendant  to  discover  that  which  may  enable  the 
Plaintiff  in  Equity  to  substantiate  a  just,  and  to  rep^l 
an  unjust  demand, is  merely  assisting  aright  or  prevent- 
ing a  wrong.''  Questions  are  asked  by  this  Bill  whiph 
are  not  of  a  criminatory  nature;  those  should  be 
answered :  the  Demurrer,  therefore,  covers  too  much. 


The  Vice-Chancellor  : — 
J  9  Dec.  The  Plaintiff,  Dr.  Thorpe,  has  filed  this  Bill  against 

the  Defendant  Mr.  Macauley  for  Discovery,  and  also  for 

(p)  1  Meriv.400.  (q)  Treatise  of  Equity,  9  Vol.  479, 
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t^  Commiasion  to  examine  Witnesses  abroad,  in  order  to 
aid  his  Defence^  at  Law,  to  an  Action  brought  against 
him  by  the  Defendant  Macauley  for  a  libel. 

The  Defendant  has  put  in  a  general  Demurrer,  as  well 
io  the  Discovery  sought  as  to  the  Commission. 

The  alleged  Libel  is  conUdned  in  a  Pamphlet  ad- 
mitted to  be  published  by  the  Plaintiff  Dr.  Thorpt\ 
and  the  purport  of  it  may  be  shortly  stated  .thus: — 
That    Mr.  Mucauley  being    the  Chief   Justice    and 
,  Governor  of  the  Sierra  Leone  Company,  the  object  of 
.  whose  Institution  was  to  civilize  Africa,  and  suppress 
.  the  Slave  Trade,  had  betrayed  his  duty  by  obstructing 
the  Civilization  of  Africa,  and  by  promoting  the  Slave 
Trade  for  his  own  private  Emolument,  and  had  further 
carried  on  a  surreptitious  Trade  in  violation  Of  the  Rules 
of  the  Company. 

To  the  Action  at  Law  brought  by  Mr.  Macsuky, 
Dr.  Thorpe  has  pleaded  a  justification,  founded  upon  the 
alleged  truth  of  the  Libel,  and  the  object  of  the  present 
Bill  is  to  establish  that  justification. 

^  It  is  not  denied  that  the  conduct  charged  upon  Mr. 
Macauley^  in  the  execution  of  these  public  offices, 
amounts  to  a  Misdemeanor,  and  that  he  is  not  bound  to 
answer  so  as  to  criminate  himself;  but  itis  said,  that  there 
are  many  questions  asked  in  the  Bill  which  are  not  of  a 
criminatory  nature,  and  that  this  Demurrer  extending 
'  io  the  whole  Bill,  covers  too  much. 

The  sole  object  of  the  Bill  is  to  prove  the  truth  of  the 
libel ;  or,  in  other  words,  to  prove  the  truth  of  the  cri- 
minal matter  charged.  Every  question  asked  must 
necessarily  be  with  a  view  to  that  end  and  tend  to  that 
point,  and  a  Par^  is  not  bound  to  answer  any  question. 
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hotrewr  iipparenily  indifferent,  ^^diich  is  in  any  manner 
connected  with  ibe  criminal  charge.  I  am  of  opinion, 
therefore,  that  the  Plaintiff  is  not  entitled  to  any  Dis- 
covery  from  the  Defendant. 

The  remaining  consideratibn  is,  whether  the  Plaintiff 
is  entitled  to  a  Commission  for  the  Examination  of  his 
Witnesses  abroad,  to  which  the  Demurrer  also  extends? 
It  has  been  wged,  that  the  Commission  is  incidental 
only  to  the  Discovery,  and  that  where  Uie  Cdnrt  gives 
no  Discovery  it  will  grant  no  Commission.  The  case 
of  the  Earl  of  Stiffdk  v.  GTem{r),  is  a  direct  au- 
thority the  other  way.  That  was  a  Bin  for  a  Dis- 
covery, and  to  perpetuate  the  testimony  of  Witnesses  as 
to  a  Bond  being  usurious ;  IaOtA.  Hardwicke  held,  that  the 
Demurrer  would  have  been  good  if  confined  to  Ihe 
Discovery,  but  bad  because  it  extended  also  to  the  Com- 
mission. There  is  no  difference  in  principle  between 
perpetuating  the  testimony  of  Witnesses,  and  examining 
Witnesses  upon  Commission. 

It  was  next  aigued,  that  a  Court  of  Equity  would  not 
lend  its  aid  either  for  Discovery  or  Commission,  to  either 
Party  in  an  Action  at  Law,  proceeding  ex  delicto.  I  can- 
not'bnt  consider  the  cases ^f  Cogamant  v.  Verebt,  and 
Nicholv.  Verelst,  in  Mr.  Bfown^  Parliamentary  Oases,  as 
being  some  authority  the  other  way. 

It  did  not  occnr  to  the  very  distinguished  Counael 
who  were  employed  in  those  Causes  that  any  such  point 
could  be  sustained.  No  such  limitation  of  the  jurisdic- 
tion as  to  Discovery  is  hinted  at  in  any  book  of  prac- 
tice, or  by  the  dictum  of  «ny  Judge* 

Courts  of  Equity  exercise  a  direct  jurisdiction  in 
matters  of  Waste  and  public  Nuisance,  which  are  ear 

(f)  I  Atkins^^o. 
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ddicto.  I  am  not  therefore  prepared  to  say,  that  a  Court 
of  Equity  will  refuse  its  ordinary  aid  to  the  Parties;  in 
any  Action'at  Law,  proceeding  for  a  civil  remedy. 

The  last  objection  made  was,  that  the  Plaintiff  by  his 
KU  admitted  himself  to  be  the  Author  of  the  label ;  that 
the  Libel,  whether  true  or  false,  was  an  indictable  offence; 
«nd  that  the  Plaintiff  therefore,  by  his  own  showing, 
came  to  this  Court  to  protect  him  against  the  conse- 
quences of  his  crime. 

I  think  there  is  no  weight  in  this  objection.  Mr. 
MuMMjUjfi  by  his  Action  at  Law,  thinks  fit  to  treat  th 
4>onduct  of  Dr.  Thorpe  as  a  civil  Injury  only,  and  it  is 
but  just  that  the  same  course  of  defence  should  be  open 
to  Dr.  THwTft  which  is  open  to  other  Defendants  in 
civil  Suits. 

I  am  df  opinion,  therefore,  du^  the  Plaintiff  is  en- 
titled to  the  Commission,  though  not  entitled  to  the 
Discovery,  and  following  the  course  of  Lord  Haneteke, 
in  the  case  of  Suffbtk  v.  Green,  I  should  over-rule  the 
Demurrer,  giving  liberty  to  the  Defendant  to  insist  by 
Answer,  that  he  is  not  bound  to  make  the  Discoveiy ; 
considering,  however,  that  a  difficulty  may  arise  in  ^this 
respect  out  of  the  modem  practice,  that  a  Party  who  sub- 
mits to  answer  must  answer  fully  (s),  let  this  Demurrer 
be  over-ruled,  with  liberty  to  the  Defendant  to  file  such 
other  Demurrer  as  he  may  be  advised. 


(#)  See  Mazarredo  v.  Mait- 

iand,  3  Madd.  Rep.  70 ;  

Y.Harrwm^  4  Madd.  Rep.  250.. 
It  seems,  however,  that  tibough 
in  general  a  Defendant,  if  he 
answers  at  all,  is  bound  to 
answer  folly,  yet  where  his 
Answer  may  subject  him  to  a 


pats,  peiuiAy,  or  forfeiture,  he 
may  by  his  Answer  refuse  to 
answer  as  to  such  criminal 
matter.  See  Curum  v.  De  la 
Zouchf  1  Swanst  192;  Atior* 
ney  General  v.  Brtram,  Ibid< 
305.  Many  preceding  Cases 
are  to  the  same  effect. 
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Original  Bill. 

Between  the  Most  Noble  AUBREY,  Duke  of  SAINT 

ALBANS,  an  Infant,  by  the  Right  Hon.  LOUISA 

MANNERS,  commonly  called  Lady  LOUISA  MAN- 

NERS,  his  Gnu;idmother  and  next  Friend,  Plaintiff; 

and 

LOUISA  GRACE,   Duchess  of  SAINT  ALBANS, 

ANDREW  BERKELEY    DRUMMOND,    JOHN 

DRUMMOND,  and  CHARLES  DRUMMOND, 

Defendants. 

Bill  of  Revivor  and  Supplement. 

Between  the  Right  Honourable  GEORGE  WILLIAM 
COVENTRY,  .commonly  called  Viscount  DEERr 
HURST,  and  the  Right  Hon.  MARY  COVENTRY, 
commonly  called  Lady  MARY  DEERHURST,  his 

Wife, Plaintiffs; 

and 

ANDREW  BERKELEY  DRUMMOND,  JOHN 
DRUMMOND,  and  CHARLES  DRUMMOND, 
and  LAURA  MANNERS,  and  the  Most  Noble 
WILU  AM,  Duke  of  SAINT  ALBANS,  Defendants. 


Pediobee. 


Baroh  Vere, 
ditdiiOct.  1781, 

loiTingftWill,    [-7- 
dated  I  ft  Mar.  1781 


LadTVere 
died  u'1783. 


icierk,  I 


Aabrej  Beaaclerk,  afterwards 

Loni  Vere  and  Duke  of 

St  Albans,  bam  Jane  1740, 

died  Feb.  iBoft. 


I 


Catherine  Duchess  of 
St.  Albans. 


Anbrej  Lord  Vere  and  Duke 

ofStAlbans, 

bomti  August  1765, 

died  la  August  1815. 


Xouisa  Grace 

Duchess 
of  St  Albans. 


.1 


William, the  present] 

U.Vere&Dakeof, 

St  Albans, 

bom  Dec.  17^0. 


Several  other 
Children. 


Aubrej  Lord  Vere  and  Duke 

of  St  Albans, 

bom  7  April  iSift, 

died  19  Februarj  1816. 


CASES  IN  CHANCERY.  333: 

The  original  Bill  stated,  that  by  an  Indenture  of  four      Lord  Vere 
Parts,  dated  the  6th  June  1687,  between  Ellen  Gwyn,  of  J^J^J*^^'" 
the  Parish  of  Si.  Martin-in^he-Fields,  in  the  County  of  ^Vw/ee*  in 
Middlesex,  Spinster,  The  Right  Honourable  Lawrence,  tnutfor  his 
Earl  of  Rochester,  and  William  Chiffinch,  Esq.  of  the  First  Wife  for  Ufo, 
Part;  Sir  John  Masters,  of  Homsey,  in  the  County  of  thentohisSonfor 
Middlesex,  Knight,  Charles  Masters,  of  the  Inner  Temple,  Lifoy  "  and  after 
London,l&s(i.9LndAnthonyKeck,o(London,GenilemBn,o(  Jj^^^^^^ 
the  Second  Part ;  The  Most  Noble  Charles  Duke  of  St.  ^ru^fo^^ntdT 
Albans,  the  paternal  Ancestor  of  Plaintiff,  of  the  Third  Pa-tonasskmdd 
Part ;  and  The  Right  Honourable  Henry  Lord  Dover  and  from  time  to 
Sir  Stephen  Fox,  Knight,  of  the  Fourth  Part;  all  that  the  **^  ^  Lord 
Manor  or  Lordship  of  Bestwood  Park,  and  the  Messuages,  ^^^  \  ^  *^ 
Lands,  Tenements  and  Hereditaments  thereunto  belong-  ^   ..      j^ 
ing,  and  m  said  Indenture  more  particularly  described,  tk^^a/gi^  should 
were  limited,  conveyed,  settled  and  assured  unto  and  to  ^ter  the  decease 
the  use  of  Ellen  Gwyn,  long  since  deceased,  for  her  life,  rff^  Wife,  go 
with  Remainder  to  the  use  of  said  Charles^  ilien  Duke  of  ondbeheldmth 
St.  Albans,  for  ninety-nine  years,  if  he  should  so  long  live,   ^^         ^ 
with  Remainder  to  the  use  of  his  first  and  other  Sons  in  ^^  ^J,    ^ 
Tail  Male,  with  divers  Remainders  over,  and  with  the  ulti-  jj^  ^n^  Emdtv 
mate  Remainder  or  Reversion  to  the  use  of  his  late  Ma-  vnUpermt." 
jesty  King  Charles  the  Second,  his  Heirs  and  Successors      The  Testator 
for  ever. — ^That  under  and  by  virtue  of  said  Indenture,  and  ^  ***  Death  kft 
the  Limitations  contained  therein,  the  said  Charles  Duke  ***  T^'  ^^If^ 
of  5^  Albans,  after  the  death  of  said  Ellen  Gwyn,  entered  aho  too  Children 
into  Possession  of  the  said  Manor  or  Lordship,  Lands  qfj^ig  gon.    The 
and  Hereditaments,  and  enjoyed  the  same  to  the  time  Wife  and  Son 
of  his  Death,  and  since  his  Death  the  same  have  been  ^(l-   The  eldest 

possessed  or  enjoyed  by  the  Descendants  of  said  Duke ;  ^^^"^'•w*  ^^^ 

wards  died  Uanh 
ing  issue  a  Son,  who  died  under  twenty-oncythe  second  Grandson  being  stiU  Uving. 

J^eld,  that  it  was  a  direct  Gift  rf  the  Chattels  and  not  an  Executory  Thut 
and  that  the  Son  and  eldest  Grandson  took  onfy  for  Life,  and  that  the  Great  ^ 
grandson,  decease^,  took  the  absolute  Interest, 
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and  the  said  Manor,  Estate  and  Hereditaments  wem 
Tested  in  the  Plaintiff,  as  Tenant  in  Tail  Male,  under  and 
by  virtue  of  the  Limitations  in  said  Indenture  contained. — 
That  by  Letters  Patent  under  the  Privy  Seal  of  England, 
bearing  date  the  5th  July  in  the  third  year  of  the  Reign 
of  his  late  Majesty  King  James  the  Second,  his  said  late 
Majesty,  for  divert  good  Causes  and  Considerations  him 
thereunto  moving,  did,  of  his  especial  Grace,  give  and 
grant  unto  said  CAar/es  Duke  ofStAlbans^Bnd  to  the  Heirs 
Mal6  of  his  Body,  lawfully  begotten,  the  OflSce  or  Offices, 
Place  or  Places  of  Master  Surveyor  or  Keeper  of  the 
Hawks  of  his  said  Majesty,  his  Heirs  and  Successors, 
together  with  all  such  and  the  same  Fees,  Allowances^ 
Profits,  Privileges  and  Advantages  whatsoever  as  were 
thes  belonging  thereto,  or  held  and  enjoyed  therewith, 
and  which  were  in  said  Letters  Patent  more  particularly 
mentioned. — ^Tliat  the  said  Office  or  Offices  of  Master 
or  Keeper  of  his  Majesty'ft  Hawks,  was  or  were  held 
and  enjoyed,  and  the  Profits  and  Emoluments  thereof 
were  taken  and  received,  by  said  Charles  Duke  of  St^ 
Attkms  and  his  Heirs  Male,  and  the  same  were  vested  in 
the  said  late  infant  Plaintiff  until  his  Death,  as  Tenant 
in  Tail  Mail 'thereof,  under  and  by  virtue  of  said  Letters 
Patent  or  Grant. — Thht  said  Duke  of  St.  Albans,  the  said 
late  infimt  Plaintiff's  said  late  Father,  died  on  the  i^th 
August  1815. — Hat  said  late  Duke  of' St.  Atbdns  died, 
learring  said'  Louisa  Grace,  Duchess  of '5Sr.  Albiins,  his 
Widow,  and  the  said  infimt  Plaintiff,' his  only  Child  and 
Hot^at-Law.— Hat  the  Right  Honourable  Vere  Lord. 
Vere,  in  and  by  his  last  Will  and  Testament,  bearing 
date  the  1  i  th  October  1 78 1 ,  (amongst  other  things)  gave 
and  bequeathed  unto  Jatnes  Bad  of  Abepv^mr^obdri 
Dvummoni,  and  Thomas  WaUey  Pmiington,  all'  his 
Btnnehokl  <9ood6.  Furniture,  Pictures,  Books,  Linen, 
China  and  Glasses^  Which  should  be  atliis  Decease  in  hia 


CA&BS  IN  CHAKGBRY. 

Mansion  House  at  Hanworth,  in  die  GoQDty.  of  Middk^ 
MX,  or  in  any  of  theOffices  belonging  to  the  same;  and' 
also  all  aach  Silver  and  Gilt  Plate,  as  he  should  be  pos- 
sessed of  at  his  Decease,  whether  at  Hanworth  or  in 
Ltmdfm;  upon  trust  to  permit  and  suffer  his  Wife,  Mary 
lady  Vere,  to  haye  the  Use  and  Enjoyment  of  the  same 
daiing  her  Life,  and  from  and  after  her  Decease  to  permit 
and  suffer  his  said  Testator's  Son,  Aubrey  Beauclerkf  to 
hadte  the  Use  and  Enjoyment  thereof  during  his  Lifie^ 
and  after  the  deoease  of  the  Survivor  of  them,  the  said 
lady  Mary  Vere  and  Aubrey  Beauclerk,  the  said>  Tes-^ 
taftor  directed  that  his  said  Trustees  should  be  pcsscsecl 
ot  the. same  Goods,  Furniture,  Pictares,  Books,  Chiiia, 
linen.  Glasses  and  Plate,  in  trust  for.  such  Person  a»' 
should  from  time  to  time  be  Lord  Vere;  it  being  said! 
Testator's  will  and  intention  that  the  saane  sho«ld,aller 
the  decease  of  his.  said  Wife,  go  and  be  held  and  e»*  • 
joyeA  with  the  Title  of  the  Family,  so  far  as  the:BuIe»:. 
of  Law  or  £(j^ity  wouidpermit*   And  said  Testator^  Loiil> 
Veref  gave  and  bequeathed  unto  said  Earl  of  Abenarmi, 
Babert  DmmmomLand  Thomoi  Walley  PartmgioB,ibmF 
HekS)  ExecutocS)  Administrators  and  Assigns,  ail  s«di- 
his  principal  Monies  as,   at  the  time  of  his  Dtaib^ 
should  be  invested  or  laid  out  in  real>  personal,  gqfmu^ 
msnt  or  other  Securities,  in  India  Bonds,  Navy  BiH^or' 
in  ai^.  olthe  public  and  ps^liamaxtary  Funds,  upenf 
tmst  after,  bis.  Decease  .to  make  sale  of  such  of  tho'saiil 
Seouiities  and  Eunds,  as.  were  in-  their  nature  saleable  ( 
and  to  call  in  thn^Monies  |daced  out  onsuohSecurilaca^ 
as  were  not.saleaUe ;  and  by  and  out  o£  die.Mbniesi;a» 
arise.. thereby,  to  pay  certain  sums,  of  Money  in;  saUt. 
WiiljMOlaoned.;  and  as  to  the  residue  of  thelioniaar. 
to  be;so  produced,  as  aforesaid,  the  fmLTeaUtox  dk^*' 
rected that. said  JomsJSari. of  Atereom^  Mobmi  Ji—n 
fiMMland  Tkouuu  Wtdl^.  Partington^  their  Biecntoiii 
AdmkuBtrators  and  Assigna,  ahaald  lagp  onfc  or^  in^psst 
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the  same  in  tke  purchase,  of  Freehold  or  Copyhold 
Lands,  Tenements  and  Hereditaments,  in  Fee  Simple,: 
and  convey,  limitii  surrender  and  assure  the  same  to  the  * 
use  of  his  said  Testator's  said  Wife,  Mary  Lady  Vert, 
for  Life,  without  impeachment  of  Waste ;  with  Remainder  . 
to  the  use  of  Trustees  in  the  settlement  of  said  Lands 
and  Hereditaments  to  be  named,  in  trust  to  preserve 
contingent  Remainders ;  with  Remainder  to  the  use  of 
said  James  Earl  otAbercom,  Robert  Drummond  and  Tluy 
mas  Walley  Partington,  for  a  term  of  one  hundred  years,  : 
upon  certain  Trusts  therein  mentioned,  and  long  since' 
performed  and  satisfied ;   with  Remainder,  after  the  - 
determination  of  said  Term,  to  the  use  of  his  said  Testa- 
tor's said  Son  Aubrey  Beattclerk,  and.  his  Assigns,  for 
Life,  without  impeachment  of  Waste ;  with  Remainder 
to  the  use  of  said  Trustees,  intrust  to  preserve  con* 
tingent  Remainders ;  with  Remainder  to  his  said  Testa^^ . 
tor's  GTandson,ilttiri^£eiitic7^ft,  the  said  late  Plaintiff's 
said  late  Father,  deceased,  for  his  Life,  without  im-  ^ 
peachment  of  Waste;  with  Remainder  to  Trustees  to 
preserve  contingent  Remainders;  with  Remainder  to 
the  use  of  the  first,  second,  third,'  fourth,  fifth,  and  all 
and  every  other  the  Sons  of  the  Body  of  his  said 
Gnndson,  Aubrey  Beauclerk,  severally,  successively,  and 
in  remainder,  one  after  the  other,  and  of  the  several  . 
and  respective  Heirs  Male  of  the  Body  and  Bodies  oi 
sUch  Son  and  Sons,  lawfully  issuing ;  with  Remainder 
to  the  use  of  his  said  Testator's, Grandson,  William 
JBeatfcZerA,  second  Son  of  his  said  Testator's  Sen,  ^tifrrgfi 
Beauclerk,  "and  his  Assigns,  for  and  during  the  term,  of 
his  natural  Life,  without  impeachment  of  Waste;  with 
Remainder  to  Trustees^  to  preserve  contingent  Remain-*; 
ders ;  with  Remainder  to  the  use  of  the  first,  second,. . 
third,  fourth,  fifth,  and  all  and  every  other  th^  Son  and. . 
Sons  of  the  Body  of  his  said  Grandson,  William  Beath 
clerk,  severally,  suocessively  and  an  remamder,  one.aftef « « 


CASES    IN    CHANCERY. 

the  other,  and  of  the  several  and  respective  Heirs  Male 
of  flie  Body  and  Bodies  of  snch  Son  and  Sons  lawfully 
issoingy  with  divers  Remainders  over ;  and  the  Testa- 
tor appointed  his  Wife,  Mary  Lady  Vertf  and  Lord 
Charles  Spencer,  Executors    of   his  Will. — ^That  said 
Mary  Lady  Vere  and  Lord'Charles  Spencer  dnly  proved 
the  Will  of  said  Lord  Vere  in  the  proper  Ecclesiastical 
Court,  and  took  upon  themselves  the  execution  there- 
of; and  they  shortly  afterwards  assigned  to  said  James 
Earl  otAbercom,  Robert  Dmmmtind  and  Thomas  Walley 
Partington^  the  Trustees  in  the  Will  named^  the  Hotise* 
hold  Goods,  Furniture,  Pictures,  Plate,  Linen,  China, 
and  other  things  so  bequeathed  to  them,    in  trust  as 
aforesaid ;  and  they,  the  Executors,  also  collected  and 
converted  into  Money,  the  Bonds,  Bills,  Stocks,  Secu- 
rities and  other  the  Personal  Estate  of  said  Lord  Vere ; 
and  after  appropriating  such  parts  thereof  as  -in  the 
Will  directed,  they  accounted  for,  and  paid  over  and 
assigned,  the  Residue  thereof  to  said  Jiames  Earl  otAber- 
com,  Robert  Drummond  and  llamas  Walley  Partington^  as 
suchTrustees,  as  aforettid,  who  invested  the  same  in  vari- 
ous Securities,  at  Interest,  but  did  not  lay  out  the  same, 
or  any  part  thereof,  as  it  is  alleged,  in  the  purchase  of 
Freehold  or  Copyhold  Estates. — ^That  saidjRo&er^Drtim- 
mond  survived  his  Co-Trustees,  the  said  James  Earl  of 
Abercom  and  ThrnnoM  Walley  Partington ;  and  in  or  iJ>out 
the  month  of  January,  in  the  year  1804,  the  said  Robert 
Dfummofuf  died,  having  duly  made  his  Will,  and  14)- 
pointed  his  Sons,  Andrew  Berkeley  Drwmnond,  John 
Drummond  and  Ousrles  Drummond,  his  Executors,  and 
they '  duly  proved  said  Will ;  in  whom  said  Furniture, 
Plate,  China,  Pictures  and  other  thmgs,  and  the  said 
Funds  and  Securities  arising  from  the  Personal  Estate 
of  said  Lord  Vere,  are  now  vested,  upon  the  Trusts  of 
h]9  Will.— That  upon  the  death  of  said  Lord  Vere,  the 
Vol.  V.  •  S 
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the  same  in  the  purchase,  of  Freehold  or  Copyhold 
Lands,  Tenements  and  Hereditaments,  in  Fee  Simple^i 
and  convey,  Umit^  surrender  and  assure  the  same  to  the  : 
use  of  his  said  Testator's  said  Wife,  Mary  Lady  Vere,  • 
for  Life,  without  impeachment  ofWaste ;  with  Remainder  . 
to  the  use  of  Trustees  in  the  settlement  of  said  Lands 
and  Hereditaments  to  be  named,  in  trust  to  preserve 
contingent  Remainders  ;  with  Remainder  to  the  nse  of 
saadJomesEarl  otAbercom,  Robert  Drummond  and  T/mh 
mas  Walley  Partington,  for  a  term  of  one  hundred  years,  : 
upon  certain  Trusts  therein  mentioned,  and  long  since' 
performed   and  satisfied;    with  Remainder,  after  the ' 
determination  of  said  Term,  to  the  use  of  his  said  Testa- 
tor^s  said  Son  Aubrey  Beauderky  and  his  Assigns,  for 
Life,  without  impeachment  of  Waste ;  with  Remainder' 
to  the  use  of  said  Trustees,  intrust  to  preserve  con*- 
tingeht  Remainders ;  with  Remainder  to  his  said  Testa^^ 
tor's  GTandson,^ti6rc^jBeatic/erft,  the  said  late  Plaintiff's 
said  late  Father,  deceased,  for  his  Life,  without  im-  * 
peachment  of  Waste;  with  Remainder  to  Trustees  te 
preserve  contingent  Remsdnders;  with  Remainder  to 
the  use  of  the  first,  second,  third,*^  fourth,  fifth,  aad  all 
and  every  other  the  Sons  of  the  Body  of  his  .said 
Grandson,  Auir^JBeaucZeri,  severally,  successively,  and 
in  remainder,'  one  after  the  other,  and  of  the  several 
and  respective  Heirs  Male  of  the  Body  and  Bodies  i)f 
such  Son  and  Sons,  lawfully  issuing ;  with  Remainder 
to  the  use  of  his  said  Testator's. Grandson,  William 
BeaitderkfHecond  Son  of  his  said  Testator's  Son,  Aubr^. 
Beaiukrkj  ^and  his  Assigns,  for  and  during  the  term  of 
his  natural  Life,  without  impeachment  of  Waste;  with 
Remainder  to  Trustees^  to  preserve  contpigent  Remain^ . 
ders ;  with  Remainder  to  the  use  of  the  first,  second,, 
third,  fourth,  fifth,  and  all  and  every  other  th^  Soaand. 
Sons  of  the  Body  of  his  said  Grandson,  Wilham  Beaxb^ 
clerk,  severally,  sudcessivdy  and  an  remainder,  one.after. 
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the  other^  and  of  the  several  and  respective  Heirs  Male 
of  the  Body  and  Bodies  of  snch  Son  and  Sons  lawfully 
issuing,  with  divers  Remainders  over ;  and  the  Testa- 
tor appointed  his  Wife^  Mary  Lady  Vere^  and  Lord 
Charles  Spencer^  Executors    of   his  Will. — ^That  said 
Mary  Lady  Vere  and  Lord'CAar/es  Spencer  duly  proved 
the  Will  of  said  Lord  Vere  in  the  proper  Ecclesiastical 
Court,  and  took  upon  themselves  the  execution  there- 
of;  and  they  shortly  afterwards  assigned  to  said  James 
Earl  otAbercom,  Robert  Drtimmond  and  Thomas  Waltey 
Partington^  the  Trustiees  in  the  Will  named,  the  House* 
hold  Goods,  Furniture,  Pictures,  Plate,  Linen,  China, 
and  other  things  so  bequeathed  to  them,    in  trust  as 
aforesaid ;  and  they,  the  Executors,  also  collected  and 
converted  into  Money,  the  Bonds,  Bills,  Stocks,  Secu- 
rities and  other  the  Personal  Estate  of  said  Lord  Vere ; 
and  after  appropriating  such  parts  thereof  as  -in  the 
Will  directed,  they  accounted  for,  and  paid  over  and 
assigned,  the  Residue  (hereof  to  said  Jiames  Earl  ofAber- 
com,  Robert  Drwnmond  and  IJufmas  Walley  Partington^  as 
suchTrustees,  as  aforettid,  who  invested  the  same  in  vari- 
ous Securities,  at  Interest,  but  did  not  lay  out  the  same, 
or  any  part  thereof,  as  it  is  alleged,  in  the  purchase  of 
Freehold  or  Copyhold  Estates. — ^That  said  JRo&er^Drtim- 
mond  survived  his  Co-Trustees,  the  said  James  Earl  of 
Abercom  and  Thrmuu  Walley  Partington ;  and  in  or  about 
the  month  of  January,  in  the  year  1804,  the  said  Robert 
Drummond  ^ed,  having  duly  made  his  Will,  and  np- 
pointed  his  Sons,  Andrew  Berkeley  Drwnmond,  John 
Drummond  and  Charles  Drummand,  his  Executors,  and 
they  duly  proved  said  Will;  in  whom  said  Furniture, 
Plate,  China,  Pictures  and  other  thmgs,  and  the  said 
Funds  and  Securities  arising  from  the  Personal  Estate 
of  said  Lord  Vere,  are  now  vested,  upon  the  Trusts  of 
his  Will.— That  upon  the  death  of  said  Lord  Fere,  the 
Vol.  V.  '  S 
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the  Court  to  approve  of  a  proper  Person  to  be  the 
Guardian  of  the  said  late  Plaintiff,  during  his  Minority 
and  also,  to  approve  of  a  proper  sum  of  Money  to  be 
allowed  to  such  Gruardian,  out  of  the  Fortune  aiid  Pro- 
perty  of  Plaintiff,  for  his  Maintenance  and  Education,  * 
during  his  Minority ;  and  that  all  necessary  directions 
might  be  given  for  effecting  the  purposes  aforesaid. 

The  Bill  of  Revivor  and  Supplement  stated,  that  on 
the  20th  November  1815,  the  Lord  Chancellor  appointed 
a  Receiver,  and  that  a  Guardian  had  been  appointed, 
and  a  Maintenance  allowed,  and  that  the  Duke  of  St. 
Albans  died  on  the  19th  February  1816  intestate,  under 
twenty-one,  without  having  been  married,  and  in  the  life- 
time of  his  Mother,  leaving  the  Plaintiff,  Lady  Mary 
Deerhurst,  his  Sister  of  the  half-blood,  and  his  Mother, 
who  survived  him  only  a  few  hours,  his  only  next  of 
Kin. — ^That  the  Plaintiff,  Lady  Mary  Deerhurst,  had 
administered  to  the  late  infant  Duke,  and  that  un^er 
the  Indenture  of  the  6th  of  July  1687,  and  of  the  Letters 
Patent  of  James  the  Second,  and  of  Lord  Fere's  Will,  she 
is  entitled  to  such  parts  of  the  Rents  and  Profits  of 
Bestwood  Park,  and  of  the  Salaries,  Fees,  Profits  and 
Emoluments  of  the  office  of  Keeper  of  the  Hdwks, 
and  of  the  Interest,  Dividends  and  Profits  of  the  Persona! 
Estate  of  Lord  Vere,  directed  to  be  laid  out*  in  Land>  as 
have  accrued  due  between  the  death  of  the  Father  of  the 
late  Duke,  and  the  late  Duke's  Death,  and  which  were 
not  applied  for  his  Maintenance;  and  submitted,  that 
Bestwood  Park  and  Premises,  and  the  office  of  Mabter 
of  the  Hawks,  or  the  Profits  or  Emoluments  thereof, 
are  not  subject  to  the  right  of  Dower  of  the  late 
Duchess  pf  St,  Albany  \  and  also  submitted,  whether 
as  such  personal  Representative  of  the  late  infant  Dnke, 
she  is  net  absolutely  entitled  to  said  Furniture,  Plate, 
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Pictare8)China,and  other  things  mentioned  in  Lord  Ven^^ 
Will;  and  the  Plaintiff,  Viscount  Deerhursi,  in  right  of. 
Lady  Mary,  his  Wife,  claimed  to  be  beneficially  entitled 
to  a  Moiety  of  the  Personal  Estate  and  Efibcts  of  the 
late  Duke  of  Si.  Albam,  together  with  the  late  Duchess 
of  St.  AHmnSfhis  Mother,  the  Plaintiff  Lady  Mary 
being,  as  before  stated,  the  Sister  by  the  half-blood  of 
the  late  Duke,  and  togetiier  with  the  late  Duchess  of 
St,  Albans,  his  Mother,  the  only  next  of  Kin  of  the  said 
late  Duke. — ^That  the  Defendant,  the  present  Duke  of 
St.  AlbahSf  claims  as  Tenant  in  Tail  in  the  possession  of 
the  Barony  of  Vere,  to  be  entitled  under  and  by  virtue 
of  Lord  Vere's  Will,  to  the  Goods,  Furniture,  Books,  &c. 
by  such  Will  directed  to  go  and  be  held  with  the  Title 
of  the  Family,  so  long  as  the  rules  of  Law  and  Equity 
will  permit. — ^That  the  late  Duchess  of  St.  Albafis,  by 
her  Will,  appointed  her  Sister,  Louisa  Manners,  sole 
Executrix,  who  proved  the  same. 


241 
1820. 

' y ' 

Lord 

Deerhitrst 

and  othen 

V. 

Duke  of 

St.  Albaks 
and  others. 


The  Trustees  under  Lord  Vere*s  Will,  by  their  joint 
und  several  Anstoer  to  the  original  Bill,  and  to  the  Bill 
of  Revivor  and  Supplement,  stated  amongst  other 
things,  that  in  1795  the  then  Trustees,  at  the  request  of 
the  then  Duke  of  St.  Albans\  sold  the  Household  Goods, 
Furniture,  Linen,  China  and  Glasses,  and  some  of  the 
Pictures  bequeathed  by  Lord  Vere,  and  invested  the  pro* 
duce  in  the  purchase  of  Stock,  which  had  since  been 
varied,  and  that  928/.  65.  5//.  four  per-cent.  Annuities,  « 
was  standing  in  the  names  of  the  Defendants ;  and  that 
the  Plate  and  such  of  the  Pictures  as  were  still  remaining, 
<some  having  been  burned  by  a  Fire  which  happened  at 
Hanworth  House,  the  Residence  of  the  Duke  of  St. 
AUans,  the  Son  of  Lord  Vere),  are  in  the  possession  of 
the  Defendant,  Laura  Manners,  who  claimed  the  same  as 
the  personal  Representative  of  the  Duke  of  St.  Albans, 
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the  Fatbet  of  the  late  infant  Duke.— That  the  Dividends 
which  ac&raed  upon  tfaegaS/.  6a.  5(2.  fonr  peivceat. 
Annuitietf^  prior  to  the  isth  August  1815,  the  day  Of 
the  death  of  the  Duke  of  St.  Alhansf  the  Father  of  the 
late  infimt  Duke^  were  aocoiinted  for  to  hia  pflftBoniU 
Representeftivetiy  and  the  BuhB^uent  DiWdeivdB  were  in 
the  bande  of  the  DefeiidantB.*-That  they  have  paid  to 
the  Plaintiff,  Lady  Mary  Deerhnttt,  as  the  Adminis- 
tratrix of  the  late  infant  Didte,  thb  Interest  and  Divi- 
dends which  Accrued  between  the  death  of  his  Father 
and  his  own  Death,  upon  the  Funds  directed  by  .the  Will 
of  Lord  Vere  to  be  laid  out  in  Lands,  except  ths  Interest 
upon  several  Sums,  amounting  together  to  a^Ooi. 
secured  upon  certain  ToUs,  which  had  not  been  r^eived 
wb^i  the  Dividends  were  accounted  for,  and  which 
they  were  ready  to  pay  as  the  Court  should  direct. 


The  Defendant,  Louisa  Manners,  by  her  Anstvtr,  sub* 
mitted,  that  the  late  infant  Duke  of  5^  Albans  did  not, 
upon  his  Father's  Death,  become  absolutely  eatided, 
or  at  all  entitled  to  the  Hate  and  Pictures,  and  to  the 
produce  of  the  Furniture,  China,  and  other  things,  }>at 
that  the  same  vested  in  his  Father^  the  precedibg  Duke, 
as  his  absolute  Property,  and  now  belongs  to  the  De- 
fendant, as  his  Personal  Representative ;  and  further 
submitted,  that  u{K>n  the  death  of  her  Hnsband,  the  late 
Duchess  of  St.  Atbmu  became  entitled  to  Dower  out 
^  of  the  Bestwood  Estate,  and  also  out  of  the  Salaries, 
P0iid<ms  and  Allowances  annexed  to  the  office  of 
Master  of  the  Hawks,  the  Duke  bet  Husband  bwig 
Tenant  in  Tail  of  suoh  Estate  and  Office;  and  that  De- 
fendant as  Representative  of  the  Duchess,  is  entitled 
to  one-third  part  of  the  R^ts  and  Profits  of  the  Estate, 
and  of  the  Salaries,  Pensions  and  Allowances  aniKxed 
to  the  pffice,  which  accrued  between  the  death  of  the 
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Dacbeu  and  of  the  Duke,  her  HuBband;  and  the 
Defendant  claimed  to  be  entitled  to  all  the  Furniture, 
Plate,  Linen,  &c.  bequeathed  as  aforesaid  by  Lord  Vere^ 
or  the  produce  of  such  part  as  bad  been  sold;  and 
farther  submitted,  that  as  the  late  Duchess,  the  Mother 
of  the  late  infant  Duke,  and  the  Plaintiff,  Lady  Maty 
Deerhuntf  his  Sister  of  the  half-blood,  were  the  sol^ 
next  of  Kin  of  the  late  infant  Du)^e,  (he  late  Duchess 
was  entitled  to  a  Moiety  of  all  the  personal  Property  of 
her  Son  the  late  Duke,  and  that  the  Defendant  as  her 
Representative  is  entitled  thereto.  The  Prayer  of  the 
Bill  was  accordingly. 


The  Defendant,  the  Duke  of  5/.  Albans,  by  his  Answer , 
insisted,  that  on  the  death  of  the  Plaintiff's  late  Father, 
the  Furniture,  Plate,  Pictures,  &c.  did  not,  under  the 
Will  of  Lord  Vere,  become  the  Property  of  the  late  infant 
Duke. — Thai  the  Defendant  was  alive  at  the  time  of 
Lord  Fere's  Will,  and  that  the  Trusts  of  said  Furniture, 
Pictures,  Sic.  were  executory ;  and  that  if  the  Trusts 
thereof  had  been  properly  declared  at  the  death  of 
Lord  Vere,  they  would  have  been  so  declared  as  not  to 
give  an  absolute  Interest  in  said  Chattels  to  the  late 
infant  Duke,  in  the  event  which  has  happened  of  his 
dying  under  the  age  of  twenty-one  years,  without  Issue ; 
and  that  as  Tenant  in  Tail  in  possession  of  the  Barony 
of  Vere,  he  is  at  least  entitled  to  the  same  for  his  Life. 

Mr.  Sugden,  and  Mr.  RomiUy,  for  the  Plaintiflfs: — 
This  Cause  comes  on  upon  an  original  Bill,  and  a  Bitt 
of  Revivor  and  Supplement.  Lord  Deerkurstj  the  Plain- 
tiff in  the  latter  Bill,  in  right  of  his  Wife,  the  Half- 
Sisterof  the  late  Duke  of  St.  Albans,  the  Plaintiff  iathe 
original  Bill,  to  -whom  she  has  administered,  claims  the 
Forniture,  Plate,  8cc.  in  dispute,  and  to  this  point  the 
Argument  may  be  confined,  for  the  questions  as  to 
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Dower  are  not  ripe  for  decision,  until  the  MmUet  has 
made  his  Report. 

The  question  now  to  be  discussed  is,  upon  the  Will 
of  Lord  Vert.  The  Will  was  made  in  March  1 781,  and 
he  died  in  October  following.  At  his  Death  he  had  Issue 
living,  viz.  Avbrey  Lord  Veirty  afterwards  Duke  of  St. 
Albans,  bom  in  1741,  who  was  alive  at  the  date  of  the 
Will,  who  had  Issue  a  Son,  born  in  1 7659  and  another 
Son,  the  present  Duke  of  St.  Albansj  bom  in  1766,  who 
was  also  Uving  at  the  date  of  the  Will,  so  that  the  Tes- 
tator had  one  Son  and  two  Grandsons  Uving  at  the  date 
of  his  WiU.  [Stated  the  Will  of  Lord  Vere].  There  are 
three  Claimants  of  this  Furniture,  Plate,  8ic.;  let,  thq 
personal  Representatives  of  the  Father  of  the  late 
Duke;  2dly,  the  Representatives  of  the  late  Duke,  for 
whom  we  appear ;  and,  3dly,  the  present  Duke. 

The  Will  expressly  gives  the  Furniture,  Plate,  &c. 
in  question,  to  Lady  Vere  for  Life,  and  it  gives  it  in 
equally  express  terms  to  his  Son,  afterwards  Duke  of 
St.  Albans,  for  Life,  and  then  does  not  give  it  to  his 
Grandson  expressly  for  Life,  but  describes  him  and 
all  the  other  Persons,  as  should  be.  Lords  Vere,  it  being 
his  intention  that  it  should  go  and  be  held  with  the  Title 
of  the  Family,  as  far  as  the  Rules  of  Law  and  Equity 
would  permit;  and  therefore  it  is  contended  by  the 
Representatives  of  the  Grandson  of  the  Testator,  that 
he  took  an  absolute  Interest  in  this  Property.  We, 
however,  who  are  the  Representatives  of  the  first  Son 
of  the  Grandson,  who  was  Tenant  in  Tail  of  the  Barony, 
and  also  of  the  Property  given  by  the  Will,  clum  it 
under  the  general  Rule,  as  having  vested  absolutely  in 
us.  The  present  Duke  claims  it  as  being  one  of  the 
Grandsons  of  the  Testator,  the  late  Duke  of  St.  Albans 
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hnving  died  under  twenty-one  without  Issue ;  as  if  the 
Gift  were  absolutely  to  him,  his  BxecutorSy  fcc.  It  is 
impossible  that  any  weight  can  begiven  to  the  Claims 
of  the  RepresentativeB  of  the  Father  of  the  htte  Duke 
a  Grandson  of  the  Testator ;  he  could  only  be  entitled 
under  the  Will  to  an  Estate  for  life.  The  Testator  has 
not  in  words  said  he  should  take  only  for  Life,  but  he 
has  appointed  Trustees,  and  after  giving  it  to  his  Wife 
for  life,  and  taking  the  first  Line  of  Generation,  he  has 
included  the  Grandson  and  others  under  the  general 
Gift,  and  under  that  general  Gift  the  Court  cannot  say 
that  the  Grandson  should  have  an  absolute  Interest, 
which  would  have  the  effect  of  striking  out  of  the 
Will,  the  Clause  **  in  trust  for  such  Person  as  should 
from  time  to  time  be  Lord  Vere,  as  far  as  the  rules  of 
Law  and  Equity  will  permit"  The  Court  will  not 
strike  that  Clause  out  of  the  WiH,  and  substitute  a  Gift 
to  his  Grandson,  his  Executors,  Slc.  The  Grandson 
was  in  esse  at  the  time  of  the  Will,  and  might  have  been 
made  Tenant  for  life ;  and  it  is  dear  from  the  Clause 
before  adverted  to,  as  well  as  other  parts  of  the  Will 
by  which  he  ties  up  the  Estate,  and  gives  only  a  Life 
Interest  to  him,  that  he  was  intended  to  take  the  Furni- 
ture, Plate,  8cc.  only  for  life.  The  Grandson  and  the 
Son  take  a  like  Interest  in  the  Property.  The  Court 
is  bound  to  consider  what  was  the  Testator's  intention, 
and  to  give  it  effect  so  far  as  it  does  not  violate  any 
Rule  of  Law.  Every  Person  in  esse  may  be  made  Tenant 
for  life ;  and  therefore  this  Grandson,  who  was  in  esse 
at  the  time  of  the  Will,  must  be  considered  as  Tenant 
for  Life'  only  of  the  Furniture,  Plate,  &c.  which  it  is 
evident  was  intended  to  go  with  the  Title  of  Lord  Vere, 
as  long  as  the  rules  of  Law  and  Equity  would 
permit.  The  great  Grandson  was  .plearly  Tenant  in 
Tail  of  the  Barony,  and  he  was  not  in  esse  at  the 
date  of  the  Will ;  and  although  the  Testator's  inten- 
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taon  perfaupa  waa  that  he  should  take  the  Fuini- 
tiire,  Plate,  &c,  only  for  life,  no  ea^  wanraots  the 
Court  ia  giving  effiset  to  that  int^iitioa.  It  is  settled* 
there  can  be  Ao  Gtfb  over  of  CbatteU,  afler  a  Gift  in 
Tail.  The  late  Puke,  therefore,  took  an  absolute  Inte- 
rest, which  is  now  in  part  vested  in  the  Plaintiffs.  It 
will  be  contended  that  the  Court  will,  in  favour  of  the 
Testator's  intention,  cut  down  the  limitation,  in  case  the 
Tenant  in  Tail  dies  without  Issue,  but  that  never  has 
been  done ;  the  Cases  are  against  such  a  construction. 
In  Gower  v«  Grogvenar<fi),  Sir  Bichard  Growenor  de- 
vised his  Real  Estate  to  Sir  T.  Grofvenor  for  life,  without 
impeachment  of  Waste,  Remainder  to  Trustees  to  pre- 
serve, &c.  Remainder  to  his  first  and  other  Sons  in  Tail 
Jdale ;  and  there  was  this  Clause,  *^  My  will  is,  that 
my  Plate,  Jewels,  Library  of  Books,  and  Furniture  of  my 

Mansion  Houses  in ,  and  my  Dwelling  House 

in  Westmimter,  shall  go  as  HeirJooms,  as  &r  as  they 
can  by  Law,  to  the  Heirs  Male  of  my  Family  succes- 
sively, as  my  Real  Estate  heneby  settled."  The  ques- 
tion was,  how  far  those  Words  authorized  this  Court  to 
settle  these  Heir-looms,  the  Father  being  Tenant  for 
life,  and  dying  without  Issue.  It  was  decided,  that  as 
there  was  no  Issue  of  Sir  Thomas  that  ever  cai^e  in 
em,  the  limitation  over  took  effect.  These  is  a  great 
thsiBm  in  Ae  case,  and  it  seems  imperfectly  reported, 
but  that  appears  to  haye  been  the  point  decided.  Loid 
Mardwicke  certainly  considered  that  the  words  ''as  fiur  as 
they  can  by  Law/'  rendered  the  Bequest  executory,  and 
gare  the  Court  that  latitude  which  belong  to.exeoutory 
Trusts:  thepreaentPointdidnot  arise  there.  Hie  next 
Mse  is  Ttaffufd  v.  7Da^ar«{(c),  in  ^hich,  after  a  limita^ 


(^)  Barnard,  54*  Another, 
and  a  better  Re|k>rt  of  this 
important  Case,  is  given  from 


a  MS.  Note,  post^    p. 
(c)  3  Atk.  347. 
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tion  of  the  Real  Estate,  the  Testator  bequeathed '« aU  his 
Pkte,  Books,  Piettires,  and  Household  Goods,  of  what 
■atiiDe  soever,  to  suoh  male  Peison,  when  he  should 
attain  twenty*olie,  who  should  then  be  entitled  to  the 
IVosI  in  poasessioii  of  the  Real  Estate  therein  befoie 
deraed}  and  directed  that  till  suoh  male  Person  should 
attain  twenty'K>ne^  the  said  Plate,  BMks  and  House- 
hold  Goods  should  be'  kqpt  at  AmUm  HalV'  Lord 
Hgnhriehe  held,  that  '<  suoh  adalo  Person,  when  he 
should  airiTe  at  twenty-one,"  did  not  refer  to  tiie  Te* 
nant  for  life,  because  that  coidd  not  be  the  mtention, 
and  so  tv,  that  Case  is  an  Aatholitjr  against  the  Per- 
sons who  claim  this  Property,  as  having  vested  in  the 
fimt  Pombh ;  but  he  was  of  opinion,  that  belonging  to 
a  Penan  who  took  the  Real  Estate,  they  ought  togo  as 
Heir4ooias.  It  wiU  be  said,  perhaps,  this  Case  proves 
that  the  limitation  may  tie  up  die  Property  until  the 
first  Tenant  in  Tail  attains  twenty»one.  There  is  no 
objection,  certainly,  to  that,  if  the  Testator  clearly 
means  and  expresses  that  Contingenoy,  In  that  Case 
the  Testator  meant  and  expressed  that,  but  without  a 
clear  intention  the  Cowrt  wiH  not  give  that  construc- 
tion* In  Fokjf  ¥•  BurmU{d)f  Lord  Ijmghborough 
says,  **  The  Gases  dmt  have  been  cited  are  Lgmtm 
T.  GfoMMor,  and  Tt^brd  v,  TV^e^M;  they  are  boA 
vtfy  iaaccnrately  rrpiMTted^  In  jCmmni  v.  Gronmor  the 
l>e<»sion  was  no  more  than  Aat  the  personal  Property, 
to  go  las  Heir-lo<Mns,  was  not  part  of  the  Property  of 
Sir  Tluma$  Grtmmor:  Ibe  oth^  was  only  an  incidental 
point;  it  was  argued  that  Sir  Tkemas  was  Heir  Male  of 
the  Familj^.  Load  Otr^hmeke  only  said,  the  Words 
taken  together  showed  that  aome  Person,  not  in  etw, 
was  in  view ;  he  dods  ncft  Arow  out  that  he  should  not 
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have  thought  them  vested  in  a  son  of  Sir  Thomas  er  Sir 
Richard/*  which  is  die  point  in  this  Case.  ''  I  do  not 
apprehend/'  his  Lordship  continues^  ''  the  Words,  '  as 
far  as  the  Law  will  allow/  extended  the  Power  in 
Trefffn^d  ▼.  Trafford^  it  was  clear  the  Plaintiff  should 
not  take  during  the  Infancy.  The  question  was, 
whether  Sigismund  did  not  suit  the  description  of 
the  .Person  who  was  to  take  the  Heir4ooms  as  well  as 
the  Residue  ?  Lord  Hardwitke  held  the  Claim  to  apply 
to  different  Persons ;  when  it  was  found  who  was  to 
take,  it  was  agreed  he  was  not  to  take  till  twenty-one ; 
there  was  no  question  upon  that  part  of  the  Case. 
These  Cases,  therefore,  prove  no  more,  than  that  the 
Will  might  be  such  that  the  first  Taker  should  not  take 
the  whole.  A  Tenant  in  Tail  having  come  into  esse,  the 
Pergonal  Property  vested  in  him,  and  through  him  in  the 
Father."  In  Bridgwater  y,  Egertan,  reported  in  Vee- 
sen.  (e),  but  better  reported  in  Browne  (f),  the  Testator 
had  given  his  eldest  Son  a  power  to  take  his  Plate  and 
Furniture,  on  allowing  the  Wife  400  /.  a-year,  and  the 
Books  in  question ;  and  there  the  Will  was,  "  I  desire 
that  my  Books  in  Town  and  Country  shall  be  deemed  and 
taken  as  Heir-looms,  and  shall  go  to  such  Person  as 
shall  be  entitled  to  the  possession  of  my  capital  Mansion 
House  at  Ashbridge^  by  virtue  of  the  Limitations  in  my 
Settlement.  This  falls  very  «hort  of  the  Clause  in  this 
Case,  and  yet  there  the  Court  held  the  in&nt  Tenant  in 
Tail  was  absolutdy  entitled.  The  next  Case  is  Foley  y. 
Bnmellig).  In  that  Case  Lord  JPo&y  devised  his  Estates 
to  Edward  Foley i  his  second  Son,  for  Life,*  Remainder 
to  Trustees  to  preserve,  &c. ;  Remainder  to  Trustees  for 
a  Term,  to  raise  a  Jointure  for  the  Wife  of  Edward--^ 
Devise  in  strict  Settlement;  and  he  bequeathed  all  ^' the 
Standards,  Fixtures,  Household  Goods,  Implements  of 
(f)  Page  122.        (/)  I  Bro.  C.  C.  280.        {g)  Ibid.  274. 
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Household,  FarmUire^  and  Pictares,  Gold  aad  Silver 
Plate,  China,  Porcdain,  Glass,  Statues,  Busts,  library, 
and  Books,  which  should  be  ttt  either  of  his  Houses,  to 
be  held  and  enjoyed  by  the  several  Persons  who  from 
time  to  time  should  respectively  and  successively  be 
entitled  to  the  use  and  possession  of  the  same  Houses 
respectively,  as  and  in  the  nature  of  Heir-looms,  to  be 
annexed  and  go  along  with  such  Houses  respectively  for 
ever ;"  and  then  he  directed  one  set  of  Plate  for  one 
House,  und  another  set  for  the  other;  the  Question 
there  arose  upon  the  second  Tenant  for  Life,  and  his 
Son,  coming  into  this  Court  to  have  the  Plate  secured ; 
and  Lord  Thurlow  adverted  to  the  Point  now  in  ques- 
tion, and  held,  that  as  the  first  Taker  had  a  Sod,  Tenant 
in  Tail,  who  died,  the  Chattels  vested  in  him,  and  his 
Father  took  them  as  his  Representative.  The  Parties 
were  dissatisfied  with  that  Opinion,  and  it  was ,  re- 
argued before  the  Lords  Commissioners,  and  they  agreed 
with  Lord  Tkurhw.  It  went  afterwards  to  the  House 
of  Lords,  and  diey  determined  in  {he  same  way  (A). 
The  Question  was  afterwards  raised  in  the  Court  of 
King's  Bench,  and  they  decided  in  the  same  way ;  we 
have,  therefore,  got  a  Case  thus  far,  that  if  there  be 
a  direct  Gift  of  personal  Chattels,  to  be  enjoyed  as 
Heir-looms,  with  an  Estate  limited  in  strict  Settle- 
ment, although  there  are  the  Words,  that  they  shall 
be  annexeid  aad  go  along  with  the  Estate  for  ever, 
yet  the  .first  Tenant  in  Tail  of  the  Property,,  if  be 
only  lives  a  sin^  moment,  takes  that  Property,  and.  all 
the  other  Limitations  over  are  defeated  by  his  Birth. 
Lord  Loughborough  put  it  strongly  upon  the  absolute 
Right  which  he  took  upon  his  Birth,  there  being  no 
Case  which  could  authorize  the  Court  to  inteqpose.a 
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1880.         there. said   liere4he  ^tale»  are  given  to  -Stnma  for  ttfe^ 
"""^      '    "^     I^exnamdec.to  t^ie  ftret  mid  othei  Sons;  with^  Reiqaiiidfer. 
Q^er:.  and  |die  tFunutuie.  .&<%  is.toiL  so  to  the >  Peieon 
'  and  others      ^!t*^*^r  as .%  » the  law  will  pieTBttt;    The  Person'  ea- 
*     V.  ti^ded  seep[is  megf  pr^^  description  of  ike  ChUd^^fCecU  % 

Dnke  of        the  pjJier  Cases  haye  had  different  Werda*     In  ibAg^ 
St.  Albaxs     y^  Bumell^  it  was  contended,  the  word  ^  -Poss^rakm* 
and  others.      ^^  j^  opposition  to  '  lUv^rsion;'  the  Useitheeedid 
not  spring  for  want  of  th&.Cont^^agency.aiisiDg  in.  wimb 
it  yjfjBm  t9,  spx^ng.;  it  woidd  be  pedantic  to  aay^^&dt  Ooufer 
Vf^^Cbvfverm  turns  on  the  Wozda  ^;  m  &raa  Aef  Law: 
a^o;\9^a||^'  fpr  ^they.a|re  ezpll^ned  Jl^y  tbe.'dificl»nt4UKttife8' 
oS  B^  ^d  Pemonal  Estates*  *  To^^do  'whal^s  odM  iot 
in  this.  Gupe^jl. must  go.  much  fuctl^  theft  eyer has-been ' 
dppe;  I  kn.pw  of  no . instanoa wbflre  the  Comtjwat^^ 
h^»  heen^  carried  to  the  uiviQst  ext^it  .otmhtf^Aifclatn 
might  do..  IMow.C<meyasicecs,h9ivee4MfeAv^^ 
frame  a .  Case  to  the  utmost  extent  it.  cen  be  carried ; 
but  heice  it  might  be  suspended  tp.  twenty-«two/yeaia 
after  a  life  in  being ;  he  oerttdnly  meant  the  Son,  if  he 
i^as  in  possession;  should   have  them.     What  .then, 
shall  they  ^ot  be  in  possession  in  the.  mean. time,  hor 
Test  in  ^ny  body  ?  Cases  which  say,  you  shall  not  do^ 
this  for  the  Xestsvtor,  by  saying  you  shall  do  all  th«t  can. 
be  done;  will  not  do.    This  wonU  be.fetchiog.  the  mtant 
of  the  Testator  in  a  way  many  CasesliaFe  amd  iicttuatt^ 
be  done ;  the  Property  cannot  be  rendered  unaitemible, 
but  by  preventing  tJiie  Use  bov^  springii^,  whichE;eaBiiOt 
be  when  a  Person  is  boro^  who  would,  talcs  ahsidutely ; 
it  would  be  a  dijrection  to  keep  it  unalienable  a»  lonig  ma- 
possibly  could  be.    I  am  of  opinion  that  the  Wofds  ito . 
not  sufficient  to  give  spch  a  construction,  aad  tk^'^m^  ' 
sequently  I  must  declare  that  thisPropeiCty.  vi^atflAiift^ 
Son  of  Ernma^  and  goes  to  the  Father  as  his  Repres^n^  . 
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*totiv«.'*  This,  therefioppe,  it  an  Authority  to  show,  in  a 
Case  praoisdy  aimilar  to  Gawtr  v.  Gratvatar,  that  the 
Coart,  not  forgetting  what  was  said  by  Lord  Hardieiekt 
in  that  Case,  decided  upon  the  same  Words,  that  they 
did  not  authorize  the  Court  to  do  what  LordHardwicke  did 
seem  to  think  they  could  do  in  delivering  his  Judgment  in 
Goioff  ▼.  Grosvatar.  In  Carr  v.  Lord  Errol  (i),  the  di- 
rection was  precisely  the  same  as  it  was  in  Vaugkan  v. 
Bunkm,  but  with  this  difference,  that  in  Foley  v.  Bw^ 
milf  and  Vau^n  v.  Burslem,  there  were  not  any  Trus- 
tees to  whom  the  Heirlooms  were  given,  but  the  Gift 
was  to  the  objects  at  once ;  and  in  Carr  v.  Lord  Erroil, 
it  happened,  as  in  the  present  Case,  that  there  was  a  Gift 
to  Trustees.  The  words  there  were  the  same  in  effect. 
It  was  ''a  devise  to  Trustees  to  permit  the  Heir-looms  to 
go^  together  with  the  said  Mansion  House,  to  such 
Person  or  Persons  as  should,  from  time  to  time  under 
his  Will,  become  entitled  to  it,  for  so  long  a  time  as 
the  rules-  of  Law  and  Equity  would  permit/'  It  was 
strongly  relied  upon,  that  the  Gift  to  the  Trustees  en- 
tirely distinguished  it  from  the  preceding  Cases,  but 
the  MaMtr  of  tie  Rolb  decided  against  the  Claim ;  he 
said,  ^^  I  am  not  able  to  discover  any  substantial  dis- 
tinction between  this  Case  and  Vaugkan  Y^Bunlemi 
there  the  intention  was  expressed  in  terms  precisely  the 
same  as  in  this  Will,  the  only  difference  is,  that  here  the 
Chattels  that  are  to  remain  at  the  Mansion  House,  as 
Heir>looms,  are  given  to  Trustees,  who  are  to  permit 
them  to  go,  together  with  the  Mansion  House,  to  such 
Persons  as  shall  from  time  to  time,  under  this  Will, 
become  entitled  to  it,  for  so  long  time  as  the  rules  of 
Law  and  Equity  will  permit.  In  that  ClBLse  the  Testator, 
without  interposing  Trustees,  directed  that  the  Chattels 
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should  go«  as  Heir-looms  with^  his  Real  Estate,  and  be 
keldknd  enjoyed  by  the  Person  or  Persons  that  shall 
for  the  time  being,  by  virtue  of  his  Will,  be  entitlcrd  to 
his  said  Heal  Estate,  as  far  as  the  rules  of  Law  and 
Equity  will  permit.  In  the  Trust  interposed  by  this 
Will,  I  do  not  see  any  thing  executory,  and  therefore 
the  question,  whe&er  there  is  any  difference  between 
an  executory  Trust  by  a  Will,  and  a  Covenant  in  Mar- 
risgo  Articles,  does  not  arise,  and  consequently  it  is 
unheicessary  to  go  into  an  examination  of  the  point  that 
was  discussed  in  the  case  of  the  Duke  of  Neiocastle  v. 
the  Countess  of  Lincoln ;  a  Decree  for  this  Plaintiff,  will 
not  at  all  interfere  with  any  thing  that  was  discussekl  in 
tiiat  Case/'  As  to  what  is  said  in  the  conclusion  of  the 
Judgment  some  furdier  observations  will  be  made,  but 
that  Case  shows  that  the  point  never  has  been  decided 
in  the  way  the  other  side  must  coiit^nd  for.  Gower  v. 
Gros^xnor  did  not  depend  on  the  point  in  this  Case,  and 
Lord  Hardwicke^s  Opinion  in  that  Case  has  been  over* 
ruled,  not  merely  by  the  dicta  of  Judges,  but  by  solemn 
decisions  upon  Cases  where  stronger  words  occurred 
than  were  used  in  Gower  n.  Groswwor,  and  where  Trustees 
were  interposed.  These  are  the  only  Cases  that  bear  upon 
Ithe  case,  and  they  are  cases  of  Heir-looms.  The  case' 
of  the  Ihike  of  Newcastle  v.  the  Countess  of  Lincoln  (ft), 
was  first  decided  by  the  Lords  Commissioners,  and 
afterwards^  on  an  Appeal,  in  the  House  of  Lords  (^. 
That  was  a  Case  in  which  thei'e  were  Marriage  Articles, 
and  in  which  the  Real  Estate  was  agreed  to  be  Settled 
in  strict  Settlement,  and  a  Suit  was  instituted  that  the 
Leasehold  Estates  should  be  assigned  to  Trustees,  ''  to 
and  for  the  benefit  of  such  Person  and  Persons,  and 
for  'such  and  the  like  Estate  and  Estates,  -and  for' such 
or  the  like  ends,  intents  and  purposes,  as  are  ^hprein 
{k)  3  Ves.  jun.  387.  (/)  12  Ves.  218. 
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mentioiied,  of  and  concerning  the  said  CftsUes^  Ho* 
noursy  &C.  as  far  as  the  Law  would  in  that  Case  aHow 
orpeimit."  Upon  that  Case,  it  was  insisted  that  the 
Court,  acting  upon  those  Articles,  would  interpose 
eznetlf  such  a  Limitation  as  will  be  now  contended 
for  on  the  other  side;  and  Lord  Loughborough  de-^ 
cMed  Yi^n  these  words,  that  the  Court  would  tie  up 
the  Property  in  the  case  of  Articles,  although  not  in 
a  Will;  nor  does  that  Decision  txenoh  upon  the  Ca^s 
cited.  In  that  Case  the  Lord  Ciancellor  sets  out 
with  stating,  ^*  I  perfectly  agree  with  that  reasoning 
in  Vaughan  v.  Burskm,  which,  I  think,  cuts  all  the 
Oases  upon  Wills ;  tor  it  is  not  true  that  you  are  to 
do  for  the  Testat<Mr  all  that  can  be  done  by  Law, 
you  are  to  do  for  ihe  Testator  no  more  than  he  has 
intended,  to  be  done,  and  according  to  the  common 
acceptation  of  the  words.  I  lay  no  great  stress  upbn 
those  words,  ^  as  far  as  the  Law  will  admit.'  I  think 
there  is  no  particular  magic  in  them  at  all,  but  I  wish 
to  put  it  to  you,  whether,  in  the  nature  of  things,  there 
is  not  a  radical  and  essential  difference  between  Mar- 
riage Settlements  and  Wills;"  and  then  he  discusses 
die  difference  there  is  between  them,  putting  the  Case 
upon  Atticles  and  not  upon  a  Will,  and  drawing  the 
distinction  already  stated.  He  then  says,  ^  suppose 
the  whole  subject  was  Leasehold  Estate,  and  stood  upon  . 
an  alrticl^  that  it  should  be  conveyed  according  to  the 
limitafions  of  an  Honour,  and  a  Bill  was  brought  to 
carry  that  Settlement  into  effect,  after  a  Child  had  lived 
a  day,  shotdd  I  permit  the  Father  to  say  it  was  his 
Property  ?  It  is  utterly  impossible  to  make  the  indenti«> 
cal  setAleottent  of  the  Leasehold  Estate,  as  of  the  Free- 
bdld;  btit'if  I  am'to  make  it  in  analogy  to  the  settlement 
of  Ihe  FiMhcM,  shall  I  not  cariy  it  on  to  all^the  near 
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events^  and  shall  they  fail  bec^uye  I  cannot  embrace 
all  the  remote  events?"  And  in  delivering  judgment, 
he  decided  accordingly,  that  it  could  not  be  tied  up  as 
far  as  the  Law  would  carry  the  Real  Estates;  He  says, 
the  Court  could  not  do  it,  and  they  certainly  could  not; 
but  in  the  case  of  Articles,  he  was  of  opinion  they 
might  do  that  which  in  the  case  of  Wills  they  could  not, 
'  agreeing  with  the  authority  of  all  the  Cases  cited*  This 
Case  came  on,  upon  Appeal,  in  the  House  of  Lords,  and 
was  much  debated,  and  Lord  Eldm,  who  was  not  then 
Lord  Chancellor,  but  in  the  House  of  Lords,  as  a  Peer 
delivered  a  very  long  and  elaborate  judgment^  aM  th^t 
judgment  is  so  very  full  of  matter,  it  is  impossible  to 
understand  it  without  a  thorough  knowledge  of  all  tha 
preceding  Cases.,  He  takes  for  granted,  that  the  Per- 
sons he  was  addressing  knew  of  all  the  nice  distinctions 
that  had  occurred.  It  is  clear  that  Lord  Eldon  was  of 
opinion,  that  the  decision  in  the  Court  below  .went  t^o 
far,  and  th.at  it  was  impossible  to  reconcUe  it  with 
Vaughan  v.  Burslem,  even  in  the  case  of.  Articles, 
being  of  opinion  that  the  Court  o\ight  not  to  go  fur- 
ther than  the  obvious  meaning  of  the  Instrument  itself. 
He  was  also  of  opinion,  that  if  the  matter  had  .beom 
res  integra,  the  opinion  of  Lord  Hardwiche^  in  Gower 
and  Grasvenor,  was  the  better  opinion,  although  it 
was  dear  that  had  been  over-ruled  by  all  the  leading 
Cases ;^ild  he  is  reported  to  have  held  all. this  upon 
a  distinction  taken  between  an  executory  Trust  in  a  Will, 
and  in  Marriage  Articles.  That  distinction  has  been  the 
subject  of  a  great  deal  of  discussion,  and  has  been  very 
much  adverted  to  by  different  Judges,  and  it  was  ve^ 
much  discussed  lately  in  Jems  v.  ihe  Duke  of  Horikunh 
berlanUm),  where  Lord  JEldon's  Opinian  was  r^ied  upo^; 
but  he. explained  it  in  a  way  perfectly  satbfaetory,  and 
(m)  1  Jsc.  &^^  Walk.  559.        ^  ^ 
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stated'  thfct  h€  was  not  of  opinion  there  was  qo  differenoe 
between  an  executory  Trust  in  Maniage  Articles  and 
in  Wills,  but  he  said  that  Marriage  Articles  wquld  ne- 
cessarily be  executory,  anA  the  Court  would,  upon  the 
fece  of  them,  carry  them  into  execution ;  and  that  if 
you  can  find,  upon  the  face  of  a  Will,  that  the  Tes- 
tator meant  something  beyond  what  he  has  expressed, 
then  the  Court  will  deal  with  it  as  an  executory  Trust, 
and  it  deals  with  it  in  precisely  the  same  way.    We 
argue  here,  from  the  Authorities,  that  there  is  no  exe- 
cutory Trufet  in  this  Case,  but  that  the  Testator  has  been 
hib  own  Conveyancer,  and  that  the  Court  will  hare  no 
power  to  limit  the  Property  beyond  the  first  Tenant  in 
TaiL    Upon  the  Appeal,  before  mentioned.  Lord  Eldon 
observes  upon  the  case  of  Trafford  v.  Trafford ;  upon 
which  he  says,  **  the  first  observation  is,  that  I  never 
found  any  Person,  or  any  Book,  that  could  inform  me 
that  a  Court  of  Equity  ever  executed  a  Covenant  of  this 
sort,  by  postponing  the  vesting  to  the  age  of  twenty-one, 
except  the  case  of  Trafford  v.  Trafford^  in  which  the 
Testator  himself  had  expressly  said,  the  Property  should 
not  T4»8t  until  that  age.    The  words  are  not   '  Issue 
Male,'  but  '  such  Male  Person.*    First,  that  was  clearly 
an  executory  Trust;  next,  the  Limitation  was  expressly 
when  the  Party  should  be  twenty-one,  and  not  only  that, 
but  it  was  to  a  Person  entitled  to  the  Trust  in  posses- 
sion."   His  Lordship  says  also,  in  p.  232,  ''The  case  of 
Votiyy.  Burnett  is  extremely  important ;  the  Court  of 
Chaboeiry   at  that  time  could  not  furnish  a  Case  in 
whioh^  under  such  a  direction  as  occurred  in  Gower  v. 
GfMWMbf,  and  Trafford  v.  Trafford,  the  Limitation  had 
beeli  -extended  to  the  age  of  twenty-one,  unless  that 
period  was  pointed  out  to  them  by  the  Testator*    In 
IMey.Vi^jBtfmetf,  there  was  great  discussion  upon  the 
words  *  for  ever,*  with  reference  to  a  Perpetuity,  but 
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upon  the  whole  of  the  words  taken  together  thai 
objection  did  not  prevail;  and  the  Clause  being  direo* 
tory,  which  a  Court  of  Equity  i^^ould  mould  to  the 
purposes  of  the  Testator,  upon,  its  general  principles 
tliere  never  was  a  Case  in  which  Lord  Harduncke^s 
reasoning  might  more  properly  apply.  This  was  pressed 
by  very  anxious  and  able  arguments  upon  Lord  Thurlow^ 
whose  opinion  was,  that  if  the  Testator  did  not  give 
explicit  directions  its  to  his  meaning,  there  was  only  the 
choice  either  to  say  the  Leasehold  Estates  should  vest 
eo  instanti  the  Child  was  bom,  or  to  carry  the  Limita-^ 
tion  to  the  utmost  extent  the  Law  would  admit ;''  he 
then  observes  upon  the  distinction  by  the  Lord  Com* 
missioher  Ashhurst,  saying,  ^  my  answer  to  that  is^  ih^ 
Court  may  hereafter  do  that,  but  they  never  yet  have 
done  it.  This  Decree  does  not  affect  to  do  it,  atid 
thefe  is  no  precedent  that  the  Court  ever  did  what  Lord 
Commissioner  Ashhurst  supposes.  That  Testator  did  not 
take  upon  him  to  be  his  own  Conveyancer.  Upcm  the 
authority  of  Lord  Harduricke  and  of  Lord  Loughborough^ 
in  that  Case,  he  did  not ;  and  if  the  Decree  now  before 
your  Lordships  is  to  stand  upon  those  dicta  of  Lord 
Commissioner  Ashhurst,  it  stops  infinitely  short  of  what* 
those  ^cta  require  to  be  done ;  but  that  which  Lord 
Commissioner  Ashhurst  has  said,  never  was  directed, 
except  iYi  Traffbrd  v.  Traford,  in  which  Case  the  age 
of  twenty-one  was  expressly  fixed  by  the  Testator,, 
vrhich  bound  the  Court/'  Therefore  Lord  ^Idonhzk 
repeatedly  stated,  that  that  which  will  be  cdntetaded  fbr 
'  by  the  other  side,  never  has  been  done,  except  in  Trafford 
V.  traj^ord.  In  Vaughan  v.  Burslem,  Lord  Thurlow  says 
distinctly,  there  was  nothing  in  the  circumstance  that 
the  wprds,  ''  as  far  as  the  Law  will  admit,''  were  hot  in 
Lord  fbA^s  Will  5  '^  the  words  in  Vaughan  v.  BursMs/' 
says  Lord  Eldon,  **  weriB  as  strong  as  could  be,  bdt  Lord 


TJiuirlow  again  held,  considering  himself  fortified  by  the 
Judgment  upon  the  Appjeai  in  Foley  v.  Burnell,  that  he 
could  never  construe  that  Will  as  calling  upon  him  so  to 
mo4ify  the  Personal  Estate,  as  to  tie  it  up  for  twenty- 
one  years,  which  is  as  far  as  the  Law  will  admit ;  and  his 
Lordship  marked  all  that  reasoning  upon  the  words  '  as 
.  far  as  the  Law  will  admit/  &c.  by  stating  that  it  was  mere 
pedantry  to  rely  uj^on  it ;  and  held^  a  Son,  upon  coming 
into  esse,  absolutely  entitled.'^  Upon  the  true  result  of  . 
the  Authorities^  the  principle  is  not  that  the  Property 
is  to  be  tied  up  as  long  as  the  Law  will  admit.  If  it 
were  res  integra,  the  best  pdnciple,  as  it  seems,  would 
be,  that  the  Testator  ou^ht  to  be  considered  as  furnishing 
the  Court  with  all  the  means  of  doing  it,  but  the  Lord 
/Chancellor  is  clearly  of  opinion,  upon  Authority,  that  it 
could  not  be  done,  and  that  it  is  now  too  late.  He  says, 
'^  If  it  were  res  Integra^  the  best  principle  according  to  my 
opinion  would  be,  that  the  Testator  ought  to  be  considered 
as  furnishing  the  Court  with  all  the  means  of  enabling 
tjhe  Party  to  tie  up  th^  Prope;:ty,  nf>t  c^  long  as  the 
rules  of  Lftw  will  aiiioit,  but  .to  that  conyenien;t  extent 
.which  will  enable  you  to  eicecute  the  general  pii^uuy 
{i^rpose  of  the  Will  or  Settlement,  to  carry  togeth^  the 
JRmI  bxA  Pei^sonal  Estates,  that  principle  clearly  is  not 
executed  by  this  Decree."  A  considerable  difficulty  wfis 
avoided  in  the  DukeofNetocastle  v. Lincoln,  because  pre- 
vipfui.to  the  heariog  of  the  Appeal,  the  Duke  had  attained 
twenty*one,  an4  there  was  no  necessity  for  deciding  the 
piincipal  point  in  question ;  and  Lord  Eldon  has  since 
Sftfd  that  tiie  Puke  qf  T^ewcastle'%  Case  decides  jiothing, 
jmd  never , could  rule  any  other  Case  but  one  precisely 
similar  in  all  its  circumstances  (n).  The  Rule,  tfietefo^t 
•ppean  to  be,  that  wherever  the  Testator  expreftsel  a 
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,    .^^^:J.  ,     clear  intention  that  his  Chattels  shall  go  to  Persons  fpr 

-     .  .         Life,  and  vest  in  a  Tenant  in  Tail  attaining  twenty-one, 

DEfeliHuttsT     ^^  Court  will  execute  his  intention,  hut  there  is  no  case 

aadiitben-      where  it  has  done  that,  tying  up  the  Property  until  the 

V.  Tenant  in  Tail  attains  twenty-one,  unless  where  he  has 

Duke  of        gQ  expressed  it,  but  where  the  Chattels  are  directed  to  go 

^Jli^"^.^*     with  Real  Property,  as  far  as  the  Law  allows,  the  Court 

has  not  gone  farther  than  to .  give  the  first  Tenant  in 

Tail  the  absolute  Interest.  It  is  unnecessary  to  say  much 

about  the  distinction  between  Marriage  Articles  and 

a  Will.    That  has  been  very  much  discussed  by  the  late 

Master  of  the  Rolls,  and  by  Lord  Manners  in  Ire/and ; 

their  opinion  has  been,  that  there  was  a  distinction. 

.  There  was  a  Case  before  the  late  Master  of  the  Rolls  {o), 

where  he  was  of  opinion  that  there  was  a  very  marked 

distinction  between  them.   The  Decree  in  that  Case,  as 

hearty  as  possible,  agrees  with  what  Lord  Eldon  laid  down 

in  the  Duke  of  Newcastl^s  Case. 

The  Vice  Chancellok  : — 
The  distinction  is,  you  are  guided  to  the  meaning  of 
Articles  by  the  plain  object  of  consideration  in  tiiem, 
the  i«8oe  of  the  Marriage,  but  you  know  nothing  of  the 
motive  and  object  of  a  Will,  but  what  you  coHect  flpom 
the  language  of  it. 

Cotmselfor  Plaintiff: — ^Tbe  Cases  seem  to  come  pre* 
citely  to  the  point  that  will  enable  your  H<mor  to  decide  in 
fkvour  of  our  Client;  the  late  Duke  being  unborn  at  ti^  > 
time  of  the  Will,  and  being  Tenant  in  Tail  of  lihe  BflMWjF 
of  Lord  Vere,he  is  the  Personwho  mu8tta[ke,{«aiitTenieiit 
In  Tail,  the  Goods  and  Chattels.  Hiefe  ii  atother  diA^ 
culty  in  the  Way  of  the  other  side  upon  tha^vords  ef  these 

(9)  Bi^cit:6iirav.  5/a&fo#,.s.VM.&.Bet.  3^7- 
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Limitations;  a  difficulty  it  will  be  found  not  easily 
surmounted.  It  is  this ;  the  words  of  the  Limitation  \ 
are,  ''  in  trust  for  such  Person  as  shall  from  time  to 
time  be  Lord  Vere,  it  ^being  my  will  and  intention  and 
my  sole  motire  for  making  this  disposition,  that  the. 
iame  Goods,  Furniture,  &c.  shall,  after  the  decease 
of  my  said  Wife,  from  time  to  time  go  and  be  held 
Imd  enjoyi$d  with  the  Title  of  the  Family,  as  far 
as.  the  rules  of  Law  and  Equity  will  permit/'  These 
Words,  '^  from  time  to  time,''  would  include  Issue  to  llie 
latest  Generation.  There  is  no  objection  to  the  Coiu^ 
giving  e£fect  to  the  Words  in  the  way  we  contend,  so  as 
to  carry  it  to  the  first  Tenant  in  Tail,  by  which  there 
would  be  no  perpetuity ;  but  this  Clause  extending,  as  it 
would,  to  the  latest  Generation,  would  come  to  this,  that 
if  there  was  a  great  Ghrandson,  who  died  under  twenty-one, 
the  Court  would  not  permit  any  one  of  these  Classes  to 
take ;  which  would  be  dearly  void.  If  the  Testator  had 
given  it  to  one  for  life.  Remainder  to  the  first  and  other 
Sons  in  Tail,  there  it  might  take  effect.  In  Warev.  Pol' 
killip),  there  was  a  limitation  of  the  Real  Estate  in  strict 
Settlemeilt,  and  a  gift  of  the  Leasehold  Estates  to  be  en^ 
joyed  with  the  Real  Estates,  and  these  was  a  Power  to 
Trustees  to  sell  those  Leasehold  Estates  and  invest  the 
Purchase  Money  in  the  purchase  of  other  Real  Estates^ 
and  to  settle  them  to  the  same  Uses  as  were  declared 
as  to  the  Real  Estates;  therefore,  if  that  Power  was 
to  be  considered  a  valid  one,  it  would  have  this  effect 
that  after  the  Child  had  attained  a  vested  Intei^st  in  the 
Leasehold  Estates,  the  Trustees  might  divest  him  of  that 
Eatate  and  sell  the  Leasehold  Estates.  In  tfiat  Case  the 
Power  in  the  Will  was,  that  it  shodd  be  lawftd  for  his 
Trustees  at  wf  time  hereafter,  with  the  Consent  and 
Approbation  of  the  person  or  Persons  who  shall,  ad 
ip)  11  Vet.  jun.  157. 
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^orei^udy  for  vthe  tim^  b^mg  be  #ptitied  to  tl^e  B6n(s  attd 
Profits  of  his  said  Freehold  w^  Copyhold  EatatiBii,  sig- 
pifiedby  Writitig  uuder  his  or  their  hands,  and  attested 
by  two  or  more  credible  Witnesses,  or  in  case  such  Ppr* 
SOB  or  Persons  (not  confining  it  within  any  limits  which 
i^  ^e  point  now  before  your  Honor)  shall  be  a  Min9r>or 
JVfiQors,  ^en  .at  the  discretion  of  the  Trustees/ to  sell 
^  dispofie  of  all  hi9  said  Le^Aebold  Est%t^s  pr  any 
part  thereof,  and  to  lay  out  and  inrest  the  Mon^, 
arising  by  such  Sale  or  Sales,  in  the  pttrchas^  of  Free- 
hpld  or  Copybold  Estates,  and  the  same  to  be  to  the 
9ame  Uses  as  the  Freehold  and  Copybold  Estates. 
Tbe  point  was  raised  by  the  Lord  Chancellor  himself, 
f^d  having  taken  time  to  consider  of  it,  he  disposed  of 
it  Hi  these  words,  ''  Upon  further  Consideration  as  to 
the  Leasehpld^tate,  I  think  that  power  of  Sale  is  void, 
for  it  may  travel  tib^ugh  Minorities  for  two  Centuries} 
and  if  it  is  bad  to  the  extent  in  which  it  is  given,  yon 
cannot  model  it  to  make  it  good  :  I  think  the  sQundest 
ground  is  that  the  Power  is  bad."  The  other  side  will, 
p^J^aps,  it\im  ron^d  upon  us  and  say  this  Trust  .thein  is 
vold^  but  that  is  not  so ;  it  is  not  such  a  Trust;  it  doep 
not  breajL  in  upo^  a  nile  of  jLaw,  and  there  is  no  power 
in  any  b9dy  to  def(^t  the  Interest  It  is  only  by  adding 
a  CIavu^,^ever  inserted  in  audi  a  Trust  as  this,  that  it 
W9id4  be  made  vpid ;  there  is  not  the  slightest  founda- 
tion for  the  f^rgi^nent  1;hfM:  it  is  void  altogether ;  that 
pouljd  only  be  by  interposing  what  the  Couijt  never  han 
done^  npr  would  such  a  Clause  avoid  the  Interest  of  our 
Client ;  it  would  of  itself  be  void»  leaving  the  Gift  to  him 
to  jt^d  as  a  valid  Gift.  Upon  these  grounds,  there- 
(Qfie,.we  cQndude  tbaty  without  a&oting  tbe  i^es  of 
y^y  jit  is  qjiite  iippOssible  to  aay,  that  the  Grandson 
vifed^^S  inj^m$  ^  40  stated  by  t^e  Testator.  aii4  nrn^ 
Tenant  for  Life,  should  be  allowed  to  take  this  Pro- 
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petty,  cutting  out  the  whole  limitation,  and  BubstUutii^ 
ft  Gift  to  him^  his  Executors,  Admimstrntora  and  Atoi^8; ; 
but  on  the  other  hand,  it  is  consistent  with  the  Authori- 
ties, that  the  first  Tenant  in  Tail  should  Uk0  the  Pro- 
perty. That  there  is  no  pretence  for  the  interposkioai 
df  the  Clause,  that  must  be  contended  for  by  the  other 
side ;  confining  the  taking  to  a  Tenant  in  Tail  attakwig 
twenty-one.-  The  late  Duke,  theiefofe,tavmg  taken  as 
quagi  Tenant  in  Tail,  although  he  died  under  twenty-one, 
bectoie  entitled  to  this  Property. 
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Mr.  Bell,  Mr.  WethenU,  Mr.  Ifonvf,  axid  Mr.  &kad^ 
wellf  for  the  Defendant,  the  present  Daloe 
ofSt.Albms. 

We  appear  on  behalf  of  the  present  Duke  of  St, 
Albans,  who  is  also  Lord  Vere.  This  case  is  novel.  Ite 
exact  case  never  occurred  before.  The  first  Question 
is,  whether  this  is  an  executory  Trust,  and  if  so,  the 
second  Question  is,  how  it  is  to  be  carried  into  execu- 
tion ?  If  it  be  an  executory  Trust,  the  present  Duke  is 
entitled.  What  is  or  is  not  an  executory  Trust  must 
depend  upon  all,  the  circumstances  of  the  case.  The 
Property  is  given  to  Trustees;  the  difficulty  therefore 
in  Hyde  v.  Wettington'(yq),  for  want  of  a  Trustee,  does  not 
occur  here.  Thie  Barony  of  Vere  i^  limited  in  Tail 
Male.  The  Property  is  not  to  go  with  other  settled 
Real  Estate,  but  is  given  to  the'Wife  for  life,  then  to  the 
Son  for  Life,  and  then  to  &e  Lords  Fere  fot  the  time 
being.  If  it  be  not  an  executory  Trust,  the  Person 
first  taking  the  Barony  in  Tail,  stfter  the  death  of  ihe 
Wife  and  Son,  would  be  entitled.  It  is,  however,  an 
executory  Trust.    There  is  Lord  Hardwick^s  Authority 
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for  that,  who  held  in  the  case  of  Gowety.  Gromyenor  {f)^ 
that  where  Pergonal  Property  is  directed  to  go  with  Real 
Estate^  as  far  as  the  rules  of  Law  and  Equity  will  permit, 
such  a  direction  makes  it  an  executory  Trust.    Lord 
Eidon\i\n  truehasdoubted that, but notin aease like  this, 
where  the  Property  is  to  go,  not  with  Real  Estate  settled, 
bat  with  a-Title.  Indeed  it  is  difficult  to  8ay,abstractedly, 
that  those  Words  do  or  do  not  create  an  executory  Trust, 
ISecausef  it  must  always  depend  on  the  language  whidi  ac- 
companies them;  you  must  look  at  th^  whole  of  the  Gift. 
In  Stanley  y. Leigh  (s),  the  usual  mode  of  settling  Personal 
Property,  which  is  directed  to  go  with  Real' Estate,  is 
Stated.    The  mode  of  Settlement,  as  there  stated,  is  to 
limit  the  Personal  Estate  to  Persons  in  esse  for  Life,  with 
BUccessiYe  Remainders  to  the  first  and  other  Sons  at 
twentyM>ne,  but  if  they  die  under  age  with  a  Limitation 
OTer;  that  course  prevents  the  Personal  Estate  being 
separated  until  the  Son  of  the  first  Taker  attains  twehty* 
one. 


In  the  present  Case  the  Testator  says  the  Property 
^  shall  go  and  be  held  with  the  Title,  as  far  as  the 
rules  of  Law  and  Equity  will  permit '"  in  other  words 
be  says,  **  I  do  not  know  whether  I  haye  expressed 
myself  in  such  a  manner,  as  fully  to  accomplish  my 
Intention,  if  the  Words  are  to  receive  a  legal  Oon^ 
siruction ;  but  I  have  placed  my  Property  in  the  hands 
of  Trustees  upon  Trust,  which  Trust  is  to  continue  as 
long  as  it  can  by  Law.  I  will  leave  it  to  a  Court  of 
Equity  to  consider  it  as  a  Trust  to  be  carried  into  eA?ct 
tthder  these  directions/'    It  is  thus  an  executory  TVus£ ; 
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it .  was  80  considered  by  Lord  Jiardifiuke.  .Supposei  an 
Estate  Tail  in  A,  granted  by  the  Crown  for  Services^ 
the  Retersion  in  the  Crown,  and  Peraonal  Property  is 
giren  to  go  with  the  Estate,  as  far  as  the  mles  of 
Law  and  Equity  will  permit;  the  Court  would  not  say 
the  Tenant  in  Tail  was  absolutely  entitled,  but  would 
consider  the  Trust  as  binding,  and  limit  the  Personal 
Estate,  so  as  to  go  with  the  Real  Estate;  as  far  as  it 
could,  according  to  the  case  of  Gower  v«  Gro^nor. 
Hie  present  resembles  the  Case  put.  Certainly,  in  some 
of  the  latter  Cases,  in  Vaugian  ?.  Burslm  and  Foiey  v. 
Bum$U, '  Gawer  v.  Groivenor  is  reported  to  haye  been 
doubted ;  but  this. Case  is  stronger  than  any  of  those 
Cases,  the  Property  not  being  to  go  with  anEstnte^  but 
with  a  Title.  Those  Words,  though  not  executory  in 
some  Cases,  may  be  Executory  in  a  Case  like  th$ 
present.  Indeed,  when  the  Duke  afNewcaUl^  ▼.  Lord 
iMicobi  was  before  the  House  of  Lords,.  Lord  Et$kiH$ 
asked  Lord  Tkurkno  what  his  Opinion  was,  and  he  de- 
clared he  did  not  mean  to  lay  down,  such  a  non^n^ical 
Rule  as  that  the  Words,  **  as  fares  the  rules  of  Lfiw  and 
Equity  shall  permit,"  did  not  import  an  exepntory 
Trust  (t).  The  Testator  could  not  mean  the  first  Takeri 
the  first  Lord  Vere,  to  have  an  absolute  Interest,  but 
the  line  must  be  drawn  somewhere,  aad  that  .lii^ 
can  only  be  found  in  the  limitation  to  suoh  extent  as 
the.  Law  has  fixed  as  the  boundary,  beyond  whieh  an 
Estate  cannot  be  limited.  In  the  Duke  of  Newcastle  v» 
jAmcoln,the  distinction  between  Trusts  executed  and  exe^ 
cutpry  was  much  coasidened.  It  is  said  tl^tt  in  ithat  Ca^f 
the  difficulty  in  this  w^B  avoided,  as  at  tb^  time^of  tba 
Appeal  the  Duke  of  Newcasile  h^id  attained  tweHty-^ne, 
but  the.  only  difikulty  avoided  was  that  of  nomiivrtilig  a 
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• 

iSflo*  P€i»on  to  take  if  die  Duke  had  died  under  twenty-one ; 

for  in  that  caae^  altbongh  the  Infant  which  had  been 

J.        '  bom  died,,  yet  the  Interest  did  not  die,  because  it  did 

aadoCfaen       "^^  ^^^  in  him;  and  therefore  the  Decision  was,  th«t 

xf,  where  there  is  a  limitation  of  Ileal  Estate,  with  a  gene^ 

Duke  of        ral  Trust  expressed  of  Chattels,  and  aTenant  in  Tail  who 

.St.  Alsars  might  take,  is  bom,  and  dies,  being  an  Infant,  the  Suc- 
cession shall  be  continued  for  the  sake  of  perpetuating  the 
Chattel  Interest,  and  go  to  other  Tenants  in  Tail  in  Re^ 
mainder;  for  theDnke4>f  N^toco^fewas  the  se^nd  Tenant 
in  Tail  inRemainder,  being  the  second  Son  of  the  first 
Tenant  for  life.  ThatCase  is  not  in  all  points  like  this  ; 
but  it  is  clear  it  has  over-mled  those  Cases  from  which  it ' 
might  be  contended  that  the  absolute  Interest  vested  id 
the  first  Taker.  In  all  the  Cases  there  was  a  settled 
limitation  of  Real  Estate  to  which  to  refer,  and  accord- 
ing to  the  Limitations  of  which,  the  limitation  of  the 
Personalty  was  moulded ;  but  here  it  is  to  accompany 
a  Tide.  In  Fffley  v.  Bumell,  Vaughan  v.  Burslem,  and 
Carr  y.  Lord  Errol,ihe  Personalty  was  annexed  to  Real 
Estate,  and  the  first  Tenant  in  Tail  of  the  Real  Estate 
took  the  absolute  Interest  in  the  Personalty;  the  Court 
was  fettered  in  its  Power  of  modelling  the  limitations  of 
the  ^Personal  Chattel,  by  the  circumstance,  that  it  was 
more  or  less  dkreded  to  rim  paraUel  with  the  limitations 
of  the  Real  Estate  ;  but  here  it  is  annexed  to  the  Title, 
which  constitutes  the  distinguishing  peculiarity  of  this 
Case.  Erery.  Person  taking  the  Title  takes  an  Estate 
Tail  in  it ;  bqt  because  the  first  Taker  takes  an  Estate 
Tail,  it  does  not  follow,  in  a  Case  like  this,  that  he 
takes  the  Personalty  absolutely,  as  where  it  is  annexed 
to  a  Real  Estate.  When  the  Testator  macte  his  Will, 
A|i6re^,  and  the  two  Crrandsons  were  living,  and*t^they 
had  been  intended  to  take  an  absolute  Interest,  he 
WOtdfi'ltttre  so  given  it  to  thi^  in  terms. 


OASES   IN   CHANCERY. 

The  Vice-Cham  CELLOR  : — 
It  is  plain  why  the  Testator  did  not  expressly  give  to 
those  GrrandsonSy  becanse  they  might  not  snrviye  his 
Son^  and  therefore  not  be  Lord  Vere ;  his  intention  being, 
ibut  the  Persons  who  should  be  Lord  Vere  at  his  Son's 
Death  should  take. 

Counsel  continued: — In  the  Duke  of  Newca^ler.  Lord 
Lincoln,  Lord  Loughboroughf  when  the  Case  was  before 
him,  seems  to  have  contemplated  the  present  Case,  for 
he  says,  if  the  Leasehold  Property  was  to  go  along  with 
the  Honour  inr  the  manner  as  expressed  here,  he  should 
consider  it  like  Macriage  Articles,  in  which  he  should  be 
obliged  to  Kmit  it  in  strict  Settlement.  His  Decision  in 
thai  Case  was  confirmed  by  the  House  of  Lords.  Upon 
tbe  whole,  as  every  one  of  the  Persons  m  esK  at  the  time 
of  theTestator^  death,  were  capable  of  taking  the  Title  of 
Vere,  and  might  have  been  made  Tenants  for  Life,  and 
as  the  present  Duke  of  St  Albans  was  tn  esse  and  might 
have  been  made  Tenant  for  Life  in  case  the  Sons 
of  his  Brother  died  under  twenty-one,  he  is  therefore 
entitled  'for  Life.  The  Testator  has  settled  the  Horn- 
worth  in  that  manner. 
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The  Vice-Chancelloe  : — 
I  cannot  Iqok  at  that  in  the  construction  of  this  Clause. 


Mr.  Hart,  Mr.  Heald,  Mr.  Preston,  and  Mr.  Pember^ 
ton,  for  Lady  Louisa  Manners : — 
We  are  to  contend  against  the  Duke  of  <S/.  Albanf  and 
against  his  Uncle's  Claim.  If  we  exclude  both,  our  Client 
is  entitled  to  the  whole  oif  this  Furniture,  Plate,  &c.;  but 
if  we  are  unsuccessfuL  in  that  Claim,  then  our  Client  wiH 
be  en^tledlto  one  Moiety,  as  one  of  the  Representatives 
of  the  Mother  of  tiie-late  Duke^   We  muM  adtnit  that  if 
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the  Intention  could  preyaily  it  was  the  clear  IntentioD  of 
Lord  Fcrf  ^though  be  has  not  expressed  it  in  teniia,to  create 
successive  life  Estates ;  but  that  Intention  we  submit  is 
by  Law  incapable  of  effect  The  rule  of  Law  is,  that  eveiy 
claim  to  Personi^  Property  must  arise  within  a  life  or 
Lives  in  being,  and  twenty*one  Years  afterwards,  and  al- 
lowing a  reasonable  period  for  Gestation.  The  only  Ques- 
tion is,  on  the  applicaticm  of  that  Rule  in  this  particular 
Case ;  that  is  the  difficulty ;  and  it  depends  upon  whether 
this  is  to  be  considered  as  an  executory  Trusty  and  if  so, 
whether  that  makes  any  differenct.  Suppose  it  bean  exe* 
cutory  Trust,  what  is  the  consequence  ?  The  Rule  is,  that 
in  such  cases  a  Person  unborn  may  be  made  Tenant  for. 
life,  but  you  i^annpt  engraft  the  Succession  on  his  Isaim 
as  Purchasers.  And  there  is  a  difference  whether  yoo 
give  to  Individuals  by  Najyie^  or  whether  you  give  to 
a  class,  of  Persons^  and  those  Persons  are  not  ascer- 
tainable till  the  period  at  which  the  Interest  can  vest, 
as  in  Proctor  v.  Bishop  of  Bath  and  Wtllsjiu) ;  Gee  v. 
Lord  Audley(x),  and  Robinson  v.  Leake  (y).  In  the 
latter  Case  the  Gift  was  to  the  Issue  of  a  Person  in  esse 
on  attaining  twenty-four.  The  Objection  was,  that  though 
there  were  Children  in  esse  more  than  four  years  old«  yet 
that  it  did  not  follow  that  any  of  them  would  be  Legatees ; 
they  might  ^e  in  the  life-time  of  the  Testator.  The 
Gift  was  to  those  only  who  should  attain  twenty-four; 
and  it  did  not  follow  of  necessity  that  any  one  of  those 
living  at  the  date  of  the  Testator's  Will,  would  attain 
twenty-four. 


With  respect  to  Personalty,  the  doctrine  of  Cjf  pres  has 
no  application.  Uwnber^oneY.Humberston€(zyvf9»9kCsme 
of  Cypres.    In  this  Case  the  Court  must  look  at  this 

(s)  H.  Blask.  358.  (s)  1  Cox's  Rep.  3S4- 

{y)  a  Meriv.  363.  (x)  i  P.  Wms.  931^. 
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Will  with  reference  to  the  perioa  of  its  execution;  i8ao. 

they  must  see  the  objectis  designated  to  take,  and  the 
order  in  which  they  were  to   take ;   and  most  say 
in  what  mode  the  Court  would  have  prepare  a  Set-    ""j^d^othew 
ttomeni  at  the  moment  of  the  execution  of  the  Will,  if '  «. 

thft  Testator  had  then  died.  The  first  Parson  to  take  Duke  of 
was  the  Widow,  the  next  at  Person  in  €»«,  the  next  Gift  *'''  .^"^^* 
was  to  the  Person  who  should  succeed  to  the  Peerage 
of  Vere ;  was  he  a  Person  in  esse  at  the  time  of  the  Will  ? 
It  was  uncertain .  whether  any  Person  tit  esse  would 
become  Lord  Fere.  The  Grandson  became  Lord  Vere, 
but' that  was  by  accident,  not  merely  because  he  was 
tn  eiie  at  the* Will,  but  because  he. fell  widiin  the 
diaracter  and  description  of  being  the  first  next  suc- 
cessor to  the  Peerage.  If  the  Will  bad  been  that  he 
should  take  at  twenty-four,  then,  according  to  Robinson 
V.  XieaAe,  the,  Gift  w6hld  have  been  void,* because  it 
could  QQt  be  pr0dicated  of  him  tl^  he  .would,  be  a)[>le 
tQ  take  at  twettty-<me,  and  it  was  n0t  in  thi$  case 
certniii  thai' her  would  be  the  Person  to  take :  he  m^t 
hftTe  di^,  and  left  a  Sqn,  or  some  other. Person,  who 
^ould  [succeed  to  the  Peerage.  Neither  of  these  Persons, 
^erefore,  who  claim  under  tb^  Grandson,  or  the  present 
Duke,  can  say,  ^'  I  am  the  Person  designated  by  this 
Will;''  thereis  not  any  Giftto  him  personally.  The  Gift 
is  ta  a  class,  and  by  a  description  which  they  nmy  or  may 
not  answer ;  and  the  Court,  in  directing  a  Settlement, 
would  have  limited  the  Property  to  Banmess  Vere  for 
Life,  with  Remainder  to  the  eldest  Son  for  Life,  with 
Remainder  to  such  Person  as  should  be  the  next 
Lord  Vere,  after  his  Death;  and  such  Person  musthare 
taken  the  absolute  Interest.  Tou  m&y  give  to  a  Person 
unborn  an  Estate  for  Life,  but  you  cannot  engraft  a 
Succession  on  tiiat  Life  Estate ;  nor  gire  to  two 
Generations  of  unborn  Persons  in  Succession :  such 
Voi.V.  V 
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ulterior  Gift  would  be  void,  as  being  too  remote.  lit 
Barhw  y.  Salter  (z)  it  was  held,  that  if  a  life  Estate  be 
part  of  a  series  of  more  remote  Limitations,  it  is  roid,  as 
being  the  first  part  of  a  series  of  Perpetuities.  Suppose 
then,  that  this  had  been  a  Leasehold  Estate  limited  to 
the  Wife  for  Life,  with  Remainder  to  Bi  his  unborn  Son 
for  Life,  Remainder  to  the  first  and  other  Sons  of  Aat 
unborn  Son,  the  Gift  is  too  remote,  as  being  to  the 
Children  of  a  Person  not  in  aae ;  and  supposing  the 
next  limitation  was  to  C.  for  life,  that  would  per  «  be 
good,  because  it  could  have  no  tendency  to  a  Perpe- 
tuity, he  being  in  esse.  A  Gift  for  Life/  standing  per  «e, 
can  never  be  too  remote,  as  was  held  in  CMom  r. 
King  (a),  aiid  other  Cases ;  but  the  Gift  to  J3.  as  weH 
as  his  Sons  would,  in  the  Case  put,  be  altogether  void^ 
the  Life  Estate  being  part  of  a  series  of  Perpetuities,  as 
was  held  in  the  case  of  Barhw  ▼.  Salter,  b<^ore  ailtided 
to.  Aubrey  Lord  Vere,  if  he  had  been  designated,  might 
have  had  a  Life  Estate ;  but  he  is  not  designated,  noo* 
did  it  necessarily  follow  that  he  was  to  take,  or  that  his 
Son  or  Grandson  would  take.  In  order  to  bring  the 
Grandson  within  the  scope  of  the  Gift,  it  must  be  eon- 
tended  that,  in  directing  a  Settiement,  the'Gourt  wosftd 
limit  the  Property  to  the  Baroness  Fere  for  Life,  then  to 
the  Son  in  esse  for  Life,  then  to  such  of  his  Sons  as 
should  become  Lord  Fere,  and  attain  the  age  of  twenty- 
one  years ;  but  this  Case,  from  the  nature  of  the  Gift, 
will  not  aibnit  of  any  such  qualification  as  to  Sons 
attaining  twenty-one.  Events  occurring  since  the  dealii 
of  the  Testator,  can  have  no  effect  in  the  framing  of 
the  Settiement. 

Hitherto  the  Argument  proceeds  on  the  supposition 
that  this  is  an  executory  Trust,  but.it  is  very  questions 
<«)  17  Ves.  48fl.  (s)  2  P.  W.  108. 
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able  whether  this  is  not  a  Trust  executed.  The  dis* 
tinction  between  those  two  sorts  of  Trusts  is  well 
known.  In  this  Will  nothing  is  left  to  the  Court  or 
Trustees  to  do  to  carry  the  intent  into  execution ;  it  is 
a  Gift  of  "  alibis  Household  Goods^  Furniture,  &c."  not 
upon  Trust  to  convey,  which  alone  are  executory  words ; 
but  upon  trust  to  permit  his  Wife  and  Son  to  have 
the  Use  and  Enjoyment  for  their  Lives,  and  then  upon 
trusty  not  to  settle  or  convey  or  assign,  nor  to  do  any 
act  whatever,  but  to  stand  and  be  possessed  of  the  same 
Goods,  Furniture,  8cc.  for  such  Person  as  shall  from 
time  to  time  be  Lord  Vere.  That  surely  is  a  Trust 
executed.  It  is  a  complete  gift  of  the  complete  Owner- 
ship. The  Trustees  are  not  to  be  actively  employed  in 
any  thing,  they  are  merely  passive,  they  have  no  dis- 
cretion ;  and  being  a  Trust  executed,  it  follows  that  the 
Court  has  not  any  Authority,  as  in  the  case  of  Trusts 
executory,  to  mould  the  Limitations  according  to  the  sup- 
posed intention  of  the  Testator,  but  must  take  the  words 
and  act  upon  them,  as  they  are  in  legal  construction^ 
and  as  if  no  Trustees  were  interposed,  as  in  the  cases 
of  Fohy  y.Bumellijb),  Vaughan  v.  Burslem  (c),  and  other 
Cases.  The  Case  of  the  Duke  of  Newcastle  v.  The 
Countess  rf  Lincoln  {d),  can  only  be  reconciled  upon  the 
ground  that  the  Trusts  were  considered  as  executory; 
besides,  in  that  Case,  the  intent  was  more  explicit  than 
in  this  Case,  the  Chattels  being  to  be  tied  up  in  Ihe 
same  way  as  the  Real  Estate,  as  far  as  the  rules  of  Law 
would  permit. 
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The  Vice-chancellor  : —  * 

I   think  no  Person  can  take  under  a  description 

by  Class,  if  prior  to  him  in  that  Class  there  might 

have  been  Persons  with  respect  to  whom  that  Limitation 

would  have  been  too  remote ;  he  may  take  by  Class,  if 

{*)  1  Bro.  C.  C.  274.    (c)  3  Bro.  C.  C.  loi.    (ci)  la  Yes.  218. 
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prior  to  him  there  could  not,  by  any  ponibility,  have 
been  any  Person  with  respect  to  whom  the  limitations 
would  have  been  too  remote.  This  distinguishes  the 
present  Case  from  the  Authority  cited. 

Argument  continued: — A  Gift  to  a  Class  may  be 
good,  but  successive  Life  Estates  to  Persons  unborn 
would  not.  Upon  the  whole  we  contend,  that  as  the 
first  Taker  of  a  Class,  the  absolute  Interest  vested  in 
Aubrey  Lord  Vere,  Duke  of  St.  Albans,  who  died  in 
i8i5i  and  that  it  belongs  to  his  Wife  and  Executrix. 

In  the  course  of  the  Argument,  Sommerville  v.  Letk- 
bridge  (a).  Seaward  v.  Willock  (6),  and  Beard  v.  TFet/- 
cote  (c),  as  to  successive  life  Estates,  were  referred  to. 

The  VicE-CiTAKCELLOR  desired  Mr.  Sugden  to  con- 
fine his  Reply  to  Gee  v.  Lord  Audley,  and  the  class  of 
cases  on  Perpetuities. 

Mr.  Sugden,  in  Reply : — 
Some  of  the  Cases  cited  do  not  appear  to  apply  to  the 
present  Case.  In  Gee  v.  Lord  Audley,  it  was  clear  upon 
the  Gift,  that  it  might  not  take  place  until  twenty-seven 
years  after  the  death  of  the  Testator ;  on  the  face  of  it 
i,t  was  bad ;  and  Lord  Kenyon  .held,  that  being  void  as  to 
some  in  the  Class,  it  lyas  void  as  to  all.  In  Procter 
V.  The  Bishop  of  Bath  and  Wells,  the  Limitation  was  to 
the  first  or  other  Son  of  a  Person  named,  who  should 
be  bred  a  Clergyman,  and  be  in  Holy  Orders  ;  and  as 
by  the  regulations  of  the  Church,  iio  Person  could 
answer  that  description  until  he  attained  twetity-four, 
the  Limitation  was  void  on  the  face  of  it.  SommervUk 
V.  Lethbridge,  and  Cases  of  that  class,  do  not  apply  in 
a  Case  like  the  present.  In  that  Case  there  was  a 
general  Limitation  for  twenty-one  years,  extending  ta 

(a)  6  Term  Rep.  213.  (c)  5  Taunt  39a. 

{b)  5  East.  198. 
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the  Issue  of  those  Persons,  ainl  in  defkult  of  those 
Persons  only,  the  Estate  was  given  over  in  Remainder. 
In  such  a  case  the  first  unborn  Son  takes  for  Life ; 
but  you  necessarily  cut  off  dll  the  subsequc{^t  Limi- 
tations as  too  remote,  in  vehich  respect  the  Law  is 
different  firom  every  other  species  of  limitatioB.  For 
if  the  qiiestion  of  remoteness  be  not  applicable  to  the 
Limitation,  the  general  Rule  is,  that  the  Remainder 
over  is  accelerated  and  takes  effect,  and  it  is  only  in 
thft  case  that  the  Law  makes  them  all  void  together. 
The  next  Case  cited  is  Humbentone  v.  Humberstone\ 
that  Case  shows  how  far  the  Court  will  struggle,  in  cases 
of  eJtecatory  Trusts,  to  effectuate,  to  the  extent  which  the 
Law  allows,  an  intention  which  is  illegal.  In  that  Case 
the  intention  was  void,  so  far  as  it  went  to  create  Estates 
for  Life  to  Persons  unborn,  with  Remainder  to  their 
Issues  as  Purchasers,  but  the  Court  gave  the  best  effect 
it  co^U  to  the  intention,  by  giving  Estates  Tail  to 
Persons  not  bom  at  the  time  of  the  Will,  and  this 
Csse  shows  how  iar  the  Court  will  go  to  effectuate 
the  intention  in  cases  of  executory  Trusts.  Even 
in  Trusts  executed,  as  where  there  was  a  legal  De- 
yiae  to  one  unborn,  for  life.  Remainder  to  the  first 
and  other  Sons  of  such  unborn  Person  as  Purchasers 
in  Tail,  the  Court,  the  Remainder  in  Tail  being  void, 
will,  upon  the  doctrine  of  Cy  pm,  give  the  first  Taker  an 
Etla^  Tail,  under  which  the  Issue  may  take,  thereby 
giving  eflect,  as  far  as  by  Law  it  can,  to  the  intention  of 
the  Testator.  It  was  so  held  in  Chapman  v.  Browne  (e), 
and  afterwards  on  appeal  to  the  House  of  Lords.  In 
Pkt  v;  Jaekton  (/)  the  doctrine  of  Cy  pres  was  applied  to 
a  Pow^r.  It  mustyhowever,  be  admitted, that  the  doctrine 
of  Cjfpres  does  not  apply  to  Personal  Estate^  but  if  as 
to  Uiatthe  C<kirt  can,  as  in  the  present  Case,  see  an 
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intention  which  can  only  be  effected  by  giving  an  Estaie 
Tail  to  an  unborn  Ghundsoni  it  will,  I  apprehend,  so 
mould  the  Limitation  in  that  way,  giving  to  such  Orand«- 
son  the  absolute  Interest.  Supposing  this  not  to  be  an 
executory  Tmst,  yet  upon  the  doctrine  in  Giapman  v. 
Browne  (a),  the  Court  is  at  liberty  in  this  Case,  by  con^- 
struction^  and  to  effectuate  as  far  as  it  can  the  Testa- 
tor's intention,  to  give  to  the  Grandson,  who  is  incapable 
of  taking  for  life,  the  whole  Interest,  rather  than  to  de- 
prive him  of  all  Interest  whatever.  Beard  v.  Wesicctt  (b), 
mentioned  on  the  other  side,  was  a  Case  in  which  there 
was  a  yalid  Limitation,  with  Remainders  over  that  were 
admitted  to  be  void ;  then  there  was  a  contingent  limi- 
tation, that  if  a  particular  event  should  happen,  the  Pro- 
perty should  go  in  another  direction.  The  Court  thought 
themselves  at  liberty  to  hold,  thut  if  the  particular  event 
happened,  they  would  give  effect  to  it,  but  that  has  no 
application  in  this  Case;  and  if  the  Case  did  apply,  it 
cannot  be  relied  upon,  for  the  Lord  Chancellor  has  di« 
rected  a  new  Case,  which  stands  for  argument  in  the 
Court  of  King's  Bench.  Crompe  v.  Bamno  (c)  has  no 
analogy  to  the  present  Case ;  there  were  alternate  Dis* 
positions  to  Strangers  in  one  event,  and  to  the  object  of 
the  Gift  in  another  event ;  the  Contingency  happened 
under  which  the  object  of  the  Gift  was  to  take,  and 
Lord  Alvanley  determined  it  was  a  vidid  Limitation. 
That  Case  admits  of  no  doubt.  Barlow  v.  Salter  de- 
cided none  of  the  points  in  the  present  Case ;  it  Was 
held  there  that  a  Gift  over,  after  a  Gift  which  would  be 
an  Estate  Tail,  or  an  executory  Devise,  shall  be  cut 
down  to  the  failure  of  Issue  at  the  death  of  the  Party, 
by  reason  of  the  Gift  over  being  confined  merely  to  a 
Life  Estate,  the  Court  thinking  that  was  a  circumstance 
to  confine  it  to  the  Death.   So  much  for  the  Authorities 

(a)  Sug.  Gilb.  Uses,  (c)  4  Ves.  68i. 

(b)  s  Taant.  392. 
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nted  on  the  other  aide.  It  is  said  there  is  great  diffi- 
culty in  giving  eth^t  to  the  intention ;  it  does  not  appear 
to  us  so  difficult.  This  is  a  Tnisti  which  being  general 
in  its  terms,  requires  a  construction  to  be  put  upon  it 
so  as  to  give  effect  to  the  intention,  as  far  as  possible, 
without  intrenching  on  the  line  drawn  to  prevent  Per- 
petuities. The  Testator  himself  has  told  the  Court,  in 
construing  his  Will,  that  it  is  to  be  guided  by  the  rules 
of  Law  and  Equity.  The  Testator  has  plainly  inti- 
mated, that  the  Trust  is  to  be  so  construed  as  not  to 
admit  any  Person  into  this  Estate  but  a  Lord  Vere. 
The  first  Son,  Aubrey  Lord  Vere,  the  Son  of  the  Tes- 
tator, is  mjsde  Tenwt  for  Life,  he  is  named  as  Lord 
Vfire,  because  in  the  subsequent  Clause,  where  he  has 
given  him  an  Estate  for  Life,  be  speaks  of  the  way  in 
which  it  is  to  go  aft^r  the  death  of  t^e  Widow ;  and  so 
far  fiKMn  giving  the  Grandson  an  absolute  Interest,  the 
Testator  points  out  a  Person  whom  he  has  before 
txptn»Ay  restricted  to  a|i  Estate  for  Life,  thereby  show- 
ing hie  is  dealing  wilji  them  as  Persons  tn  esse.  By  the 
Will  you  find  the  Grandson  is  in  e^e,  and  that  he  is 
made  Tenant  for  Life  of  the  Estate,  why  then  is  he  not 
to  take  as  Tenant  for  Life,  under  the  Gift  which  is  to 
go  to  him.  Lord  Vere  fqr  the  time  being,  as  far  as  the 
rules  of  Law  and  Equity  will  permit?  Supposing  this  to 
be  an  executory  Trust,  the  Court  will  not  execute  it  in 
the  very  wonds  of  the  Trust;  it  does  so  in  Marriage 
Articles,  which  import  a  consideration,  but  in  the  case 
of  a  Will,  the  Court  considers  what  are  the  woi^,  and 
executes  the  Trust  accordingly,  unless  an  intention 
appears  that  the  words  were  not  meant  in  their  techni- 
cal sense.  Blackbume  v.  Stables  (/)  is  an  Authority  for 
that  proposition.  I  do  not  admit  that  every  Person 
eras  intended  to  take  for  Life,  because  the  Lords  Vere 
were  to  take  only  for  Life  as  long  as  that  was  per^ 

(/)  2  Ves.  &  Bea.  367. 
u  4 


375 
1830. 

* y^ • 

Loi^ 
DsERnuasT 

Slid  others 

0. 

Duke  of 

St.  Albaxs 

aod  others* 


276 


s ^ — ^ 

Deerhvbst 
and  others 

Duke  of 

St.  Albans 

and  othera. 


CASES  IN  CHANCERY, 

niitted.  by  the  rules  of  Law  and  Eqtdty ;  those  Rules 
l&llow  Estates  for  Life  to  be  giyen  to  Persons  in  em,  but 
do  not  permit  Persons  not  in  esse  to  take  for  life. 

Though  the  devise  of  a  Term  to  one  for  Life,  with  a 
Contingent  Remainder  over,  will  in  general  only  entitle 
the  first  Taker  to  a  Life  Estate,  if  the  Remainder  over  do 
not  take  efiPect,  and  the  residue  of  the  Term  would  go  to 
the  personal  Representative  of  the  Testator,  yet  if  the 
Testator's  intent  appears  to  be  to  dispose  of  the  whole 
Term  from,  his  Executors,  it  has  been  held  that  the 
Devisees  for  life  are  entitled  to  it  (g). 

Upon  the  whole,  the  Case  stands  upon  the  broad 
ground  that  this  is  a  Trust  to  be  construed  by  the 
Court,  not  to  be  executed ;  not  a  Trust  to  be  modified 
|>y  the  Court;  and  therefore  it  is  a  Trust  executed  in 
that  view  of  it ;  and  it  enables  the  Court,  by  construc- 
tion, to  give  to  every  Person  that  could  take  Estates 
for  Life ;  it  enables  the  Court  to  cany  it  on  as  far  as 
the  Law  will  allow.  It  is  clear  that  such  a  limitation 
could  have  been  inade  without  difficulty,  so  as  to  vest 
the  Property  in  my  Client  absolutely. 


'  The  questions  as  to  Dower  were  compromised,  it 
being  agreed  on  .the  one  hand,  that  the  claim  to  Dower 
out  of  the  office  of  Keeper  of  the  Hawks,  and  the  Profits 
and  Emolumients,  should  be  given  up ;  and  on  the  other 
hand,  that  a  right  of  Dower  as  to  Bestwood  Park  should 
be  allowed.         ' 

The  Vice-Chancellor: — 

In  this  Case  the  Testator  having  given  certain  Fur* 

niture,  Plate,  and  other  Articles  to  Trustees,  upon  trust 

that  his  Wife  should  have  the  use  of  them  for  her  life, 

and  then  for  the  use  of  his  Son  for  his  life,  proceeds 

(g)  Doe  V.  Cooke,  7  Ewt,  269. 
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tD  decbure,  that  after  the  death  of  the  Surmor  of  his 
Wife  and  Son,  they  are  to  be  held  upon  trust  for  such 
Person  as  should  firom  time  to  time  be  Lord  Vere,  it 
being  his  will  and  intention,  and  his  sole  motive  for 
making  that  Disposition,  that  the  said  Fumitui^e,  8cc« 
should,  after  the  death  of  his  Wife^  be  held  and  enjoyed 
with  the  Title  of  the  Family,  as  far  as  the  rules  of  Law 
and  Equity  would  permit.  The  question  first  made,  is, 
whether  after  the  death  of  the  Survivor  of  the  Wife  and 
Son,  there  is  a  direct  Gift;,  or  only  an  executory  Trust 
to  be  modified  by  this  Court  ?  The  expression  '^  upon 
trust  for  such  Person  as  shall  from  time  to  time  be  Lord 
Yerty**  has,  plainly,  words  of  direct  Gift.  Then  follows, 
not  further  words  of  Gift,  but  a  declaration  of  his  inten- 
tion and  motive  in  making  that  Disposition.  He  gives 
to  such  Person  as  shall  firom  time  to  time  be  Lord  Vere, 
because  his  purpose  is,  that  the  Enjoyment  shall  be  con- 
tinued with  the  Title  of  the  Family,  as  far  as  the  rules 
of  Law  and  Equity  will  permit ;  in  other  words,  he  gives 
to  such  Person  as  shall  from  time  to  time  be  Lord  Vert, 
with  a  declaration  that  each  Lord  Fere,  in  succession, 
shall  take  the  use  and  enjoyment  until  there  be  a  Lord 
Fere,  who  cannot  by  the  rules  of  Law  and  Equity  be 
confined  to  the  Use  and  Enjoyment  only.  This  dedara* 
tion,  therefore,  is  nothing  more  than  alegial  qualification 
of  the  prior  general  description  of  his  Legatees,  and 
the  effect  is  the  same  as  if  the  Will  had  been  in  the 
following  form,  ^  upon  trust  for  such  Person  as  shall 
firom  time  to  time  be  Lord  Fere,  it  being  my  intention 
that  the  absolute  Interest  shall  not  vest  in  any  Lord 
Yerty  who  may  by  the  rules  of  Law  and  Equity  be  limited 
to  the  Use  and  Enjoyment  only.''.  In  this  view  of  the 
case,  there  is  a  direct  Gift,  and  nothing  executory. 
By  the  rules  of  Law  and  Equity,  every  Person  living 
at  the  death  of  the  Testator,  who  should  becomeLord 
Fere,  might  be  limited  to  the  Use  and  Enjoyment  only. 
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i8ao.         1^6  Son  and  the  ChrandKm  of  the  Testator  were  Uwinf 

'        """"^     at  his  Death,  aad  were  both  therefore  Uoiited  to  the  Use 

^^  and  Enjoyment  only ;  but  the  Child  who  succeeded  the 

^JS"JLT    ^^'^^^^'l*^  ««*  ^^d  ^^»  ^^  ^^^  ^^  St.  Albimt,  was 

^^  not  living  at  the  death  of  the  Testator,  and  could  not 

Duke  of       therefore  by  the  rules  of  Law  and  Equity  be  limited  to 

St.  Aleaks    the  Use  and  Enjoyment  only.    He  took  therefore  an 

and'Otheii.      absolute  Interest,  which  is  now  vested  in  his  personal 

Representative. 

The  Decree  was,  **  This  Court  doth  declare,  that 
Plaintiff,  Lady  Mary  Deerhursi,  as  Administratrix  to  the 
late  infant  Duke  of  St.  Albans,  is  absolutely  entitled 
to  the  Gtoods,  Furniture,  Pictures,  Books,  linen,  China, 
Glasses  and  Plate  directed  by  the  Will  of  Fm,  Lord 
Vercj  the  Testator  in  the  Pleadings  named,  to  go  and  be 
held  and  ei^oyed  with  the  Title  of  the  Family:  And 
declare  that  the  office  of  Keeper  of  the  Hawks,  or  the 
Profits  and  Emoluments  thereof,  are  not  subject  to  the 
right  of  Dower  of  Louua  Grace  Mannen,  late  Duchess 
of  5/.  Albans ;  Imt  doth  declare,  that  Batwood  Park  and 
Premises,  in  the  Pleadings  mentioned,  are  subject  to  the 
said  right  of  Dower:  And  this  Court  doth  order  and 

decree,  that  it  be  referred  to  Mr. ,  one,  &c.  to  take 

SBi  Account  of  such  part  of  the  Rents  and  Profits  of 
Bittwood  Park,  and  the  Premises  thereunto  bdooging, 
rand  of  the  Salaries,  Fees,  Profits  and  Emoluments  of  the 
said  office  of  Keeper  of  the  Hawks,  and  of  the  Interest, 
Dividends  and  Profits  of  the  Personal  Estate  of  the 
said  Testator,^  Lord  Fert,  directed  to  be  laid  out  in  Land, 
as  have  accrued  and  become  due  between  the  death  of 
Aubrey  Duke  of  St.  Albans,  the  Father  of  the  said  late 
infimt  Duke  of  St.  Albam,  and  the  said  late  infant 
Duke's  Deatfi,  and  take  an  Account  of  the  sums  of 
Money  which  have  been  applied  for  the  Maintenance 
and  Education  of  the  said  late  infant  Duke  of  St.  Albans, 
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tod  take  an  Account  of  the  arrears  of  Dow^  due  to  the 
late  Duchewof  Sl  AOnms,  out  of  BeHwood  Park :  And 
it  is  ordered,  that  the  said  Master  do  also  take  an  Ac- 
count of  what  Goods,  Furniture,  Pictures,  Books^  Linen> 
China,  Glasses  and  Plate,  were  giyen  by  the  said  Tea* 
tator  Lord  Fere's  Will,  jEuid  in  whose  Possession  or  Power 
the  same  have  been  and  now  severally  are,  and  whether 
any  and  what  part  of  them  hare  been  sold  and  converted 
into  Money  by  any  and  what  Persons,  at  any  and  what 
Times  respectively,  and  how  the  Money  produced  by 
such  Sale  or  Conversion  has  been  applied,  and  whether 
any  and  what  part  thereof  was  invested  in  any  and  what 
government  or  othfer  Securities,  and  in  whose  Names  or 
Name,  and  how  the  same  has  from  time  to  time  been 
changed  or  varied,  and  what  Sum  is  now  invested,  and 
in  what  government  or  other  Securities  or  Security, 
and  in  whose  Names  or  Name,   and  how  the  Divi- 
dends, Profits  or  Interest  of  the   said  Proceeds,  or 
produce  of  the  said  Sale  or  Conversion,  have  from 
time  to  time  been  applied :  And  it  is  ordered,  that  the 
said  Master  do  inquire  whether  any  and  what  part 
of  the  said  Goods,  Furniture,  Pictures,  Books,  linen, 
China,  Glasses  and  Plate,  have  or  has  been  destroyed^ 
and  by  whom,  or  by  what  means,  and  at  what  time  or 
times  in  particular;  and  the  said  Master  is  to  be  at 
liberty  to  state  special  circumstances,  and  make  separate 
reports  of  any  of  the  Matters  aforesaid,  if  he  shall  think 
proper:  And  it  appearing  by  the  Answers  of  the  De- 
fendants, Andrew  Berkeley  Dmmmond,  Charles  Drum- 
mondf  and  John  Drumsnondp  that  there  are  standing  in 
their  Names  928/.  69.  ^d.  Bank  4  per-cent.  Annuities, 
which  were  purchased  with  Money  arisen  by  sale  of  the 
Household  Goods,  Furniture,  linen,  China  and  Glass, 
and  some  of  the  Pictures  bequeathed  by  the  Will  of  Feiv 
lord  Vere,  in  the  Pleadings  named ;  it  is  ordered,  that 
the  said  Andrew  Berkeley  Drurnmond^  Charles  Drummtmd, 
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and  John  Dnmmondj  do  transfer  the  said  928  /•  6 1.  5  d. 
Bank  4  per-cent.  Annuities,  into  the  name  and  with 
the  privity  of  the  Accountant  General  of  this  Court,  in 
trust,  in  this  Cause ;  and  the  said  Accountant  General 
is  to  declare  the  Trusts  thereof  accordingly,  subject  to 
the  further  Order  of  this  Court :  And  for  the  better 
taking  the  Accounts  and  discovery  of  the  Matters  afore- 
said, the  Parties  are  to  produce  before  the  Master ^  upon 
Oath,  all  Books,  Papers  and  Writings  in  their  Custody 
or  Power,  relating  thereto ;  and  are  to  be  examined  upon 
Interrogatories  as  the  Master  shall  direct;  who  in 
taking  the  said  Accounts,  is  to  make  unto  the  Parties 
all  just  Allowances,  and  reserve  the  consideration  of  all 
farther  Directions,  and  of  the  Costs  of  this  Suit,  until 
after  the  Master  shall  have  made  his  Report,  and  any 
of  the  Parties  are  to  be  at  liberty  to  apply  to  this  Court 
as  there  shall  be  occasion. 


a3d  Dec; 


ATTORNEY  GENERAL  v.  Duke  of  MARL- 
BOROUGH. 


An  Iimmetian     THIS  was  a  Petition  by  the  Duke  of  Marlborough^ 
kttd  been  granted  stating  the  Acts  of  Parliament  of  the  3  &  4  Arms, 
to  prevent  the      the  5  Anne  and  the  1  Geo.  i,  the  Injunction  against  the 
Defendant,  and  the  Demurrer  by  him,  which  was  over- 
ruled by  the  Vice.Chancellor \a\  and  the  Appeal  from 
such  Decision;  and  further  stating,  that  among  the 
Plantations  indudedin  the  literal  terms  of  the  Injunction, 
there  are  large  quantities  of  Timber  and  other  Trees^ 
Blenheim  House,  W  on  Petition  a  reference  tooi  made  to  tugtitrv  and  state 
wketkeramy  ofsnckTMer  and  other  Trees  might  be  cut  with  advantage  to  the 
present  omamentaiifiharacttrof.  the  Gardensy^pc,  or  because  they  were  too 
thiekfy  planted  to  admit  thf  most  ornamental  growth^  or/or  any  other,  reason,      • .   . 

(tf)  See  ante,  3d  Vol.  p.  498. 
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which,  in  the  course  of  good  Husbandry,  ought  imme- 
diately to  be  cut  down  as  to  some  parts  thereof,  by  reason 
that  the  same  are  going  to  decay ;  and  bs  to  other  parts 
thweof  by  reason  that  such  Timberand  other  Trees  are  so 
closely  and  thickly  growing  together,  that  they  injure  and 


28 1 
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Duke  of 
destroy  each  other;  and  as  to  others  of  them,  that  they    MAYLBoioroB. 

destroy  the  Herbage  and  ornamental  Surface  and  Under- 
wood of  the  said  Ground  and  Plantations.  The  Peti- 
tion prayed,  that  the  Injunction  might  be  dissolved,  or 
that  such  Order  might  be  made  as  might  be  consistent 
with  the  Petitioner's  Right  and  Interest  in  the  Timber 
and  other  Trees ;  and  that  it  might  be  referred  to  a 
Master  to  appoint  a  proper  Person  or  Persons,  with  all 
fit  and  necessary  directions,  to  make  a  full  and  complete 
survey  and  valuation  of  all  Timber  and  other  Trec^ 
standings  growing  or  being  in  or  upon  the  said  Park  .or 
Parks,  Plantations  and  Premises,  and  which  are  included 
in  the  terms  of  the  aforesaid  Injunction ;  and  to  mark 
or  select  such  and  so  mahy  of  the  said  Timber  and 
other  Trees  as  shall  be  fit,  or  in  proper  course  or  other- 
wise advantageous  and  proper  to  be  cut  down,  regard, 
being  had  .  to  the  nature  and  extents  of  thci  Petitioner's 
Estate  and  Interest  in  such  Timberand  other  Trees,  und 
in  the  said  Park  or  Parks,  Grounds  and  Plantaticms; 
and  that  so  much  or  so  many  of  the  said  Timber  and 
other  Trees  as  should  be  selected  and  marked  for  cutting, 
by  the  Person  or  Persons  making  such  Survey  and  ^ 
Valuation,  might  be  forthwith  cut  down  and  felled,  and 
sold  and  disposed  of  with  all  convenient  speed,  for  such  ^ 

Sum  or  Sums  as  should  appear  to  be  the  be^t  Price  or 
Prices  that  could  reasonably  be  had  or  attained  for  the 
same ;  and  that  the  Monies  to  arise  from  such  Stale  or  . 
Sales  mi^t  be  paid  to  or  according  to  the  direction  . 
of  the  Petitioner ;  and  that  the  Petition,  and  the  Order 
therein,  might  be  declared  to  be  without  prejudice  to 
the  said  Appeal,  or  any  question  in  this  Cause. 


282, 
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Upon  this  Petition  iite  following  Order  was  made : — 
<'  Declare^  tbatthe  Defendant  the  Duke  of  Marlborwighy 
by  the  true  construction  of  the  several  Statutes  which 
are  in  pari  materia  upon  this  subject,  is  not  entitled  to 
cut  Timber  or  other  Trees  wliich  are  standing  or  growing 
for  the  shelter  or  ornament  of  Blenheim  Heme,  except 
in  the  execution  of  a  purpose  of  improvement  in  the 
ornamental  character  of  the  Gardens,  Pleasure  Grounds, 
Park  and  Plantations ;  and  it  not  being  alleged,  that 
the  Defendant  the  Duke  of  Marlborough  has  in  contem- 
plation any  general  purpose  of  improvement  in  the 
ornamental  character  of  the  said  Gardens,  Pleasure 
Grounds,  Park  and  Plantations,  refer  it  to  the  Master 
to  inquire  and  state  whether,  any  and  what  Timber  or 
other  Trees  which  are  standing  or  growing  for  the  shelter 
or  ornament  of  Blenheim  Ho/use^  may  now  be  cut  with 
advantage  to  the  present  ornamental  character  of  the  said 
Gardens,  Pleasure  Grounds,  Park  and  Plantation^, 
either  because  they  are  prejudicial  to  more  ornamental 
Trees,  or  because  they  are  too  thickly  planted  to  admit 
of  the  most  ornamental  growtii,  or  for  iemy  other  reason  i 
and  let  the  Injunction  granted  by  the  Lord  Chanultor^s 

Order  of  the  ,  day  of be  continued  until  the 

further  Order  of  the  Court." 


1821. 
7th&ai8tFeb. 

Mortgage  of 
a  Copyhold* 
The  Mortgagor 
became  a  Bank- 
rupty  but  no 
Bargain  and  Sale 
was  made  to  his 
Bankrupt,  and  his 
murrer  alhwed,  he 


LLOYD  and  others  v.  LANDER  and  others. 

IN  August  1814,  Thomas  Lowe  applied  to  the  Plaintiff 
Fisher,  an  Attorney,  (but  who  had  never  acted  as  Attorney 
for  Thomas  Lowe),  and  requested  him  to  obtain  for  him 
a  Loan  of  1 ,500  or  2,000  /.  on  a  mortgage  of  certain 
Copyhold  Premises  situate  in  the  Cou&ty  of  ^Stafford, 

Assignee.      The  Mortgagee  files  a  Bill  against  the 
Assignee  to  redeem.    The  Bankrupt  demurs,  and  De- 
not  being  a  nccessarif  Party  to  the  BiU. 
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^ich  Premises  he  had  recently  agreed  to  purchase,  i8si. 

and  the  Plaintiffs  agreed  to  lend  him  1,300/.  Five  per-     ' 
Cent.  Navy  Annuities,  (which  Sum  they  held  as  Trustees        I^^otd 
.under  a  SetUement  upon  Fiiher't^  Wife  and  Children),      •"**  *^***" 
upon  an  Agreement  that  he  would  within  a  twelve-      x^itdbb 
month  replace  the  same,  and  in  the  mean  time  pay  the      ^n^  otheis. 
PlaiMifis  such  Sums  by  way  of  Interest  thereon,  as  they 
would  have  been  entitled  to  receive  in  Dividends  if  the 
Stock  had  remained  standing  in  their  Names. 

WilUam  Crees  acted  as  the  Solicitor  of  Thomas  I/we, 
and  he  was  also  Steward  of  the  Manor  in  which  the 
Copyhold  Premises  were  situated,  and  he  represented 
that  by  the  custom  of  the  Manor  no  conditional  Sur- 
•sender  could  be  made  redeemable  within  any  less 
period  than  three  years,  and  that  he  knew  no  instance 
upon  the  Court  Roll  Books  of  the  Manor  of  any  con- 
ditional Surrender  being  m^de  for  any  Loan  of  Stock, 
but  only  in  respect  of  Money  advanced.  It  was  there- 
fore agreed,  that  the  1,300  /.  Stock  should  be  sold,  and 
the  produce  advanced  to  Thomas  Lovoe  on  a  mortgage 
of  the  Copyhold  Premises,  and  as  the  Consideration  for 
such  Mortgage ;  but  to  effectuate  the  real  intention,  a 
Covenant  was  to  be  entered  into  for  replacing  the  Stock, 
atid  paying  the  Oividendsas  before  agreed  upon,  and  for 
making  the /Mortgage  absolute  in  default  of  the  Stock 
being  replaced,  or  the  Dividends  paid  ut  the  time  agreed . 
upon,  and  also  that  a  Bond  for  the  performance  .of  the 
Covenants  should  be  executed.  The  Stock  was  sold, 
and  1,13a/.  12«.  ^d.  was  produced  by  the  Sale,  which 
was  paid  to  Thomas  Lowe^  and  on  the  10th  April  1815, 
he  surrendered  the  Copyhold  Lands  to  the  use  of  the 
Plaintiffs,  their  Heirs  and  Assigns,  subject  to  a  proviso, 
that  if  Thomas  Lowe  should  pay  the  1,132  /.  1 2  s.  6  d.  to 
the  Plaintiffs,  on  or  before  die  10th  April  1818,  with 
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Interesty  the  Surrender  should  be  void.  The  PlaintiflSi 
were  admitted.  By  Indenture^  dated  on  the  same 
10  April  1818,  after  reciting  the  foregoing  particulars, 
it  was  declared  and  agreed  between  the  Partis  as  to 
the  said  Surrender  before  mentioned,  and  notwith- 
standing the  proviso  for  redemption  therein  contained, 
that  it  was  the  true  intention  of  the  Parties,  that  if 
'  Thomas  Lowe,  his  Heirs,  &c.  should  on  or  before  the 
25th  March  next  ensuing,  transfer  1,300/.  Five  per- 
Cents,  into  the  names  of  the  Plaintiffs,  their  Executors, 
&c.  and  in  the  mean  time  pay  the  amount  of  the  Divi- 
dends, the  Estate  and  Interest  of  the  Plamtifis  in  the 
Copyhold  should  cease,  and  Thomas  Jjowe  covenanted 
to  make  such  Transfer  and  Payment  acconUngly,  and 
in  case  of  defkult'  that  the  Plaintiff  shoiild  hold  the 
Copyhold  Premises  absolutely  discharged  from  all  nght 
of  redemption.  Ijowe  also  on  the  same  day  executed 
^  a  Bond  for  the  performance  of  the  Covenants  contained 
in  the  said  Indenture. 


On  the  33d  November  1816,  a  Commission  of  Bank- 
ruptcy issued  against  Thomas  LoUjc,  and  he  was  declared 
a  Bankrupt,  tad  the  Defendant  Lander  was  chosen 
sole  Assignee,  but  no  Bargain  and  Sale  or  Conveyance 
of  the  Real  Estate  of  the  Bankrupt  ^as  executed  by 
the  Commissioners  to  Lander.  The  Slock  wad  not 
repurchased,  and  only  three  years  and  a  half  of  the 
amount  of  the  Dividends  were  paid.  The  Prayer 
of  the  Bill  was«  for  an  account  of  the  Sums  which  the 
Plaintifis  would  have  been  entitled  to  receive  for  the 
Dividends  and  Interest  in  respect  of  the  said  1,300/. 
Five  per-Cents.  since  the  time  of  the  Sale,  if  the  same 
had  not  been  sold,  and  of-  the  Monies  received  by  the 
Plaintiff  oii  account  of  such  Dividends  and  Interest ; 
and  that  the  Defendants,  some  or  one  of  them,  do  upon 
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^  day  to  be  fixed,  re-transfer  the  1,300  /.  Stock,  and  pay 
the  Dividends  and  Interest  due,  or  that  they  might  be 
foreclosed,  and  surrender  the  Premises  to  the  Plaintiffs, 
their  Heirs,  8cc$.  and  deliver  up  all  Title  Deeds,  &cl 
To  this  Bill  the  Defendant  ITiomas  Lowe',  the  Bankrupt, 
put  in  a  General  Demurrer,  for  wan(  of  Equity. 
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Mr.  JZose,  in  support  of  the  Demuitet  f-^ 
The  Demurrer  admits  the  conditional  Surrender,  and 
that  no  Bargain  and.  Sale  has  been  made  to  the  As- 
signee ;  but  the  Bill  does  not  state,  and.  of  consequence 
the  Demurrer  does  not  admit,  that  there  is  a  Surplus  to 
which  the  Bankrupt  is  entitled,  or  that  there  is  any  col- 
lusion ;  and  the  simple  question  is,  whether,  on  a  Bill  to 
foreclose  a  Mortgage  of  a  Copyhold  Estate,  made  by  a 
Person  who  afterwards  becomes  a  Bankrupt,  and  ^hose 
Estates  have  not'  been  assigned  to  his  Assignee,  th^ 
Bankrupt  is  a  necessary  Party  ?  On  the  part  of  the 
Defendant  it  is  contended  he  is  not ;  and  that  where  a 
Mortgage  of  Freehold  or  Copyhold!  Property  is  niade, 
and  the  Mortgagor  becomes  a  Bankrupt,  the  fianirupt, 
on  a  Bill  to  redeem,  or  foreclose,  is  not  a  necessary  or 
proper  Party,  but  only  his  Assignees.  All  his  Interest  is 
divested  by  the  Bankruptcy.  The  Equity  of  Redemption 
is  an  Interest  in  the  Banlurupt,  of  which  the  Bankrupt 
Laws  divest  him.  The  13  Eliz.  c.  7.  s.  3,  makes  the  first 
mention  of  Copyholds,  and  they  aire  held  to  be  within  the 
intent  and  purview  of  all  the  Bankrupt  Statutes  (a).  By 
the  sfi  Jiu.  I.e.  19.  s.  13,  it  is  provided,  that  Estates 
mortgaged  by  the  Bankrupt  may  be  rede^ned  by  any 
Person  appointed  by  the  Commissioners.  At  that  time 
general  Assignees  were  not  chosen  as  now.  They,  were 
introduced  by  the  Statute  of  Amu.    Afterwards  the 


Qt)  See  Cooke's  Bankrupt  Law,  a8ii,  edit.  5th. 
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Stattttte  was  held  to  apply  to  an  Equity  of  Redemption 
ID  the  Bankrupt,  and  that  the  Assignees  might  redeem  (6). 
And  that  case  was  followed  by  Pope  v.  Onstaw  (c),  and 
recently  in  Bainbridge  v.  PefUian  {d),  and  properly ;. for 
if  the  Estate'  were  Freehold,  though  no  Bargain  and 
Sale  had  been  made,  yet  all  the  equitable  Interest  ifk 
the  Bankrupt  was  out  of  him,  and  of  course  the  Equity 
of  Redemption.  The  Bankrupt  could  not  redeem. 
There  is  no  Case  directly  in  point.  In  Spriggs  y.  Banks  (e), 
it  is  said^  the  Bankrupt  cannot  redeem,  but  only  th^ 
Assignees;  and  in  Bettfield  v.  Solomons  (/),  it  is  stated 
a^  a  principle,  that  whatever  the  Bankrupt  might  depart 
with,  in  some  way  or  other  the  Creditors  shall  have 
under  the  Bankruptcy.  That  Case,  in  principle,  comet 
near  the  present.  It  was  a  Bill  by  a  Bankrupt  against 
a  Mortgagee  of  Estates  m  England  ainl  Berbice,  fo? 
^n  account  and  payment  of  the  Balance  to  the  As- 
signees, who  were  also  Defendants,  charging  collusion^ 
but  not  avering. there  would  be  any  Surplus^  and  a 
Pemurr^  was  allowed.  If  any  doubt  could  be  enter- 
tained as  to  Freehold  Property,  there  can  be  none  as  to 
Copyhold.  The  first  Estate  is  in  the  Lord ;  the  Copy- 
holder is  a  mere  Tenapt  at  Will.  Your  Honor^  following 
Drury  and  Mann  (g),  has  determined  (A)  that  a  pur- 
chaser of  a  Copyhold  in  Bankruptcy,  may  take  a  Con- 
veyance in  the  first  instance  from  the  Commissioners,  and 
lliat  an  intermediate  Bargain  and  Sale  to  the  Assignees, 
is  not  necessary.  The  Bankrupt  has  nothing  in  him^ 
and  is  not  a  necessary  Party  to  the  Conveyance,  In  thia. 
Case  he  has  no  Interest  in  him,  and  he  is  not  a  neces9ary 
Party  to  the  Suit,  and  ought  not  to,  be  put  to  the  expeose 


iff)  Hitchcock  V.  Ledgtoicky 
t  Vera.  155. 
(c)  2  Vera. 
id)  1  Budk,  135- 
(c)  5V€8.590. 


(/)  9  Ves.  88. 
(g)  1  Atk  96. 
(k)  Ex  parte  HoUand^  ante, 
4  Vol.  483. 
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of  being  a  Party,  he  being  divested  of  all  property. 
The  Demurrer  is  therefore  sustainable. 

Mr.  Sugden,  in  support  of  the  Bill : — 
The  Freehold  and  Copyhold  Estate  of  a  Bankrupt 
remains  in  him  until  a  Bargain  and  Sale  is  made  by  the 
Commissioners  to  the  Assigiiees.      The  Assignee  in 
this  Case  has  not  had  any  Bargain  and  Sale  executed  to 
him.    The  Bankrupt  therefor^  is  a  neosssary  Party. 
I  admit  the    Cases   cited  to  show  that  a  Bankrupt 
cannot  file  a  Bill  to  redeem,  but  that  his  Assignees 
must  file  the  Bill ;  but  in  order  to  do  so  they  must  first 
have  an  Assignment  to  them  from  the  Commissioners 
of  the   Bankrupt's  Interest.    In  the  Case  of  Doe  v. 
MitthM  (t),   the  Court  held,    that  until  a   Bargain 
and  Sale  the  Estate  remained  in  the  Bankrupt ;  there- 
fore, that  a  demise  laid  after  the  Bankruptcy,  but 
before  the  Bargain  and  Sale,  was  bad.    It  was  neces- 
sary to  bring  before  the  Court  all  Pailies  interested. 
Suppose  the  Assignees  had  disclaimed,  not  choosing  to 
take  a  Bargain  and  Sale,  the  Bankrupt  would  be  the 
only  Person  who  could  convey ;  the  Comrt  would  not 
direct  Ae  Assignee  to  tiike  a  Bargain  and  Sale,  and 
t&en  cdirrey  to  the  Plaintift    In  the  case  of  a  Leasee  to 
the  Bankrupt^  which  the  Assignees  db  A^«bdO£^  %6' 
ad^t,  H^  t^ttlains  with  th^  Bankrupt,  and  he  ii  liilble 
for  the  ilent  (k\    The  Betdkrupt  instead  of  demurring 
mfght  have  dis^^laimed,  and  the  Court  could  6ave  acted 
upon  the.  Disclaimer. 

The  Yicb-Crancbllor  : — 
Suppose  the  Assigtiees  chose  to  redeem  this  Mort- 
gage/from  whom  would  they  take  a  Conveyance  ? 

(t)  2  Maul,  k,  Selw.  446!.         may  be  compelled  either  to 
(*>  XJnder  thcf  49  Geo,  3*      accept,  or  give  up,  the  Lease, 
c,  itfi,  t.  i9j  the  att«gnee» 
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Mr.  Sugden: —  ' 
Difficulties  hare  arisen  in  those  Cases.  I  should  not 
think  a  good  Title  could  be  made  by  the  Assignees 
unless  they  had  a  Bargain  and  Sale ;  but  supposing 
a  fiargaiii  and  Sale  not  necessary  in  that  case«  it  does 
not  deeide  the  presents  In  a  Case  of  this  kind,  recently 
in -the  Estchequer,  the  Lord  Chkf  Baron  thought  the 
Banknipt  was  a  necessary  Party.  Besides,  in  this  Case 
there  was  a  finaud,  and  the  Bill  states  the  Bankrupt  was 
an  agent  in  the  fraud ;  and  also,  that  he  haa  Deeds  in 
his  possession  which  the  Bill  seeks  to  have  delivered  up. 

The  Vice-Chancbllob  : — 
My  impression  is,  that  after  the  Bankruptcy  the 
Equity  ef  the  Bankrupt,  no  longer  reknajins  in  him,  but 
that  it  is  actually  or  potentially  in  his  Assignees,  and 
therefore  that  this  Demurrer  cannot  be  sustained. 
Them  would  be  great  inconvenience  in  holding  the 
Bankrupt  to  be  a  necessary  Party ;  but  I  will  look  into 
the  Cases* 


The  Vicb-Chancbllob  : — 
This  is  a  Bill  of  Foreclosure,  filed  by  a  Mortgagee 
against  the  Assignee  of  a  Bankrupt  Mortgagor,  and. 
the  Bankrupt  is  also  made  a  Party,  it  being  alleged  that 
a  Bargain  and  Sale  of  the  Equity  of  Redemption  has 
'not  been  made  to  the  Assignee.  To  this  Bill  the 
Bankrupt  has  demurred,  insisting,  in  effect,  that  he 
ought  nor  to  be  made  a  Party  to  this  Suit.  It  lies  upon 
the  Plaintiff  to  show,  that  in  some  way  in  which  this 
Suit  may  terminate  it  is  necessary'  for  his  protection 
that  the  Bankrupt  should  be  a  Party ;  the  Suit  must 
t(A*minate  either  in  Redemption  oir  Foreclosure.  If  the 
A6signee,  being  the  sole  Defendant,  redeem- the  Plain- 
tiff, and  he  ren^onveys  the  Estate  to  him,  it  is  not  al- 
leged that  the  absence  of  the  Bankrupt  from  the  -^^  *t 
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«an  be  a  prejudice  to  the  Plaintiff.  The  (mly  question 
is,  whether,  in  case  the  Plaintiff  obtains  a  Decree  of 
Foreclosure  against  the  Assignee  alone,  it  can  preju- 
dice  the  Plaintiff  that  the  Bankrapt  was  not  a  Party  to 
the  Suit.  It  is  true,  that  an  Equity  of  Redemption  is 
an  Interest  in  Real  Estate ;  and  it  may  be  well  to -con- 
aider  the  general  Question^  whether  the  Bankrupt  before 
the  Bargain  and  Sale  is  a  necessary  Party  to  every  Suit 
in  which  the  Plaintiff  asserts  a  Claim  ujpon  the  Bcmk- 
rupfs  Real  Estate  against  the  Assignees.  It  must  be 
admitted  that  the  Resl  Estate  of  the  Bankrupt  is  noH 
formally  taken  out  c^  lum  until  u  Bargain  and  Sale  is 
executed;  but  the  effect  of  the  Bankrupt  Laws'is  im- 
mediately to  vest  the  Real  Estate  of  the  Bankrupt 
potentially,  though  not  formally,  in  the  Assignees.  They 
can  call  for  the  formal  Transfer  at  their  pleasure,  and 
the  Reed  Estate  of  the  Bankrupt  is  as  much  bound  by 
the  Conttucts  of  the  Assignees  before  the  Bargain  and 
Sale,  as  it  is  afterwards.  Before  the  Bargain  and'Sal^, 
therefore,  all  beneficial 'tnterestis  out  of  the  Bankrupt, 
and  he  differs  from  every  other  Person  who  in  form 
retains  a  legal  Estate ;  that  he  has  no  power  of  affectii^ 
that  Estate ;  and  that  it  passes  from*hlm,  not  by  his  own 
act,  but  by  the  act  of  others,  and  without  his  will, 
flaying  thus  neither*  interest  nor  power  in  the  subject  of 
the  Suit,  which  requires  to  be  bound  by  the  Decree 
of'the  Court,  it  is  difficult  to  conceive  ahy  principle 
upon  which  he  can  be  considered  as  a  necessary  Party. 
If  it  be  said  there  is  a  possibility  that  the  Bankrupt  may 
heli^after  acquire  liie  Property  of  his  Real  Estate,  un- 
converted, by  payment  of  205.  in  the  pound  to  his  Cre- 
ditors, the  answer  is,  that  such  a  mere  possibility  is 
not  an  Interest ;  and  fliat  m  the  mean  time  his  Estate 
is  fully  represented  by  hia^Assignees^  and  is  bound  by 
their  Acts  alone  out  of  Court,  and  must  be  equally  bound 
by  their  presence  alone  .in  Courtr    That  a  Bankrupt 
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should  be  joined  as  a  Party,  Defendant  to  every  Bill 
filed  before  a  Bargain  and  Sale  respecting  his  Real 
Estate,  would  be  equally  vexatious  and  oppressive  to 
the  Plaintiff  and  to  the  Bankrupt;  to  the  Plaintifi*,  be- 
cause the  Expenses  of  the  Suit  would  be  increased  by 
the  presence  of  a  party  who  could  not  pay  him  costs, 
and  to  the  Bankrupt^  because  he  would  have  no  means 
of  defence,  and  no  interest  to  defend.  If,  however,  it 
could  be  generally  necessary,  that  in  a  question  re- 
specting his  Real  Estate  the  Bankrupt  should  be  a  Party 
before  the  Bargain  and  Sale,  it  would  not  follow  that  he 
must  be  a  Party  to  a  Bill  of  Foreclosure.  After  a  Morfc* 
gage  in  Fee  no  Estate  is  in  form  left  in  the  Bankrupt. 
The  Equity  of  Redemption  is  not  an  Estate,  but  an  Inte- 
rest, and  may  well  be  considered  as  substantially  vested 
in  the  Assigness  before  a  Bargain  and  Sale.  Whatever, 
therefore,  might  be  the  case  witli  respect  to  Real  Efitatei 
generally,  it  would  be  difficult  to  establish  that  itis  neces- 
sary to  give  the  Assignees  a  Title  to  redeem  against  tho 
Mortgagee,  that  there  should  be  a  Bargain  and  Sale  of 
the  Equity  of  Redemption;  and  still  more  difficult  to 
establish,  that  if  the  Estate  were  not  worth  redemption 
there  should  be  a  Bargain  and  Sale  in  order  to  give 
force  to  a  Decree  of  Foreclosure  against  the  Assignees, 
or  to  a  release  from  them  of  the  Equity  of  Redemption. 

Upon  the  whole,  my  Opinion  is,  that  although,  there 
be  no  Bargain  and  Sale,  a  Decree  of  Foreclosure  against 
the  Assignees  alone,  can  never  be  impeached  by  the 
Bankrupt ;  and  further,  that  although  there  be  no  Bar- 
gain and  Sale,  the  Bankrupt  can  never  impeach  a  Re- 
lease of  the  Equity  of  Redemption,  if  the  Assignees,  ii| 
order  to  save  the  expense  of  a  Suit  for  Foreclosure, 
should  think  fit  to  execute  such  a  Release.  It  is  said, 
that  if  the  general  point  be  against  the  Plaintiff^  there 
are  specialties  which  render  it  necessary  here,  that  the 
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Bankrupt  should  be  a  Party.  That  the  Bill  charges  a 
Fraud  committed  upon  the  PlaintiiF  by  the  Bankrupt, 
and  that  an  Agent  in  a  Fraud  may  be  made  a  Party 
thoi]|gh  he  has  no  Interest.  It  is  observable,  however, 
that  in  the  alleged  Fraud  the  Bankrupt  must  have  been 
the  Principal,  and  not  the  Agent.  In  fact,  however,  the 
Bill  is  not  framed  with  any  such  view,  and  does  not 
charge  the  Bankrupt  with  any  intention  of  Fraud  in  the 
matter  complained  of.  It  is  nejrt  said,  the  Bill  charges, 
Ihat  Deeds  and  Muniments  are  in  possession  of  the 
Bankrupt,  and  prays  a  delivery  of  them,  and  that  for 
this  porpose  he  is  a  necessary  Party.  The  Bill,  indeed, 
charges  generally,  that  the  Confederates  have  in  their 
flower  Deeds  and  Papers ;  but  this  cannot  be  under- 
stood as  making  a  Charge  against  the  Bankrupt  spe- 
cially, and  is  rather  to  be  referred  to  a  possession  of  the 
Confederates,  according  to  their  Rights  and  Interests. 
The  Demurrer,  therefore,  must  be  allowed. 
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JEx  parte  ANN  PEPLOE   WARD,    Widow;    jfi  re 
THOMAS  PEPLOE  WARD,  an  Infant. 

VN  aPetition  for  a  Reference  to  the  Master>to  ascertain 
whether  Thomas  Pep/oe  Ward  was  an  Infant,  and  a 
Trustee  within  the  meaning  of  the  7th  of  Amte,  c.  1 9,  the 
usual  Reference  was  made,  and  in  pursuance  of  the  same 
the  Master  stated  by  his  Report,  «  He  had  been  ath 
tended  by  the  Solicitor  for  the  said  Petitioner,  and  for 
the  said  Thomas  Peploe  Wardy  the  Infant;  and  the  said 
Petitioner  had  laid  a  state  of  Facts  before  him,  sup. 
ported  by  the  AaSdavit  of  Charles  Barrett,  Gentleman, 
sworp  the  agth  day  of  November  1819,  and  the  Affida 
wit  otFrancU  Edge  Barker,  Oentleman,  sworn  the  13th 
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survive  W.  C, 
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day  of  December  1819.  He  hiid  proceeded  on  the  said 
Reference,  and  founds  that  by  Indentures  of  Lease  and 
Release,  bearing  Date  the  2d  8c  3d  days  of  January  1 765, 
the  Release  being  of  fivePartq,  and  expressed  to  be  made 
between  William  Clo^ves,  and  Elizabeth  his  Wife,  of  the 
first  part;  John  Peploe  Birch,  and  Affn  his  Wife  (which 
said  Ann  is  therein  mentioned  to  be  the  only  Child  and 
Heir  App^ent  of  the  said  WiUi^m  Clowes  and  Elizabeth 
his  Wife)  of  the  second  part;  William  Shaw,  therein  de- 
scribed, of  the  third  part;  Jolm  Bradshaw,  and  the  Rer. 
Bichard  Clowes,  therein  respectively  described,  of  the 
fourth  part;  and  James  Bayley  and  Edward  Clowes, 
therein  also  described,  of  the  fifth  part ;  and  by  a  com- 
mon Recovery,  duly  suffered  in  pursuance  thereof,  at  the 
Lent  Assizes  holden  for  the  County  of  Lancaster,  in  the 
year  1765,  divers  Messuages,  Lands,  Tenements  and  He* 
reditameuts,  were  conveyed,  limited  and  assured.  To  the 
use  and  behoof  of  them  the  said  James  Bayley  and  Ed-' 
ward  Clowes,  and  their  Heirs,  Upon  the  Trusts,  and  to  and 
for  the  several  Uses,  Intents  and  Purposes  therein  before 
mentioned  and  declared ;  that  is  to  s^y,  To  the  use  and 
behoof  of  the  said  William  Clowes,  fpr  his  natural  Life, 
without  Impeachment  of  Waste ;  R^ii^^derto  the  use 
and  behoof  of  the  said  Aim  Peploe  Birch,  her  Heirs  and 
AssignSf  for  ever,  subject  to  an  Annuity,  Rent-charge,  or 
Annual  Sum  of  400  /.,  thereby  given  to  the  said  Eliza^ 
peth  Clowes  for  her  natural  life,  if  she  should  survive 
the  said  William  Clowes,  her  Husband,  and  to  the  Powers 
mid  Remedies  for  the  recovery  thereof;  and  also  sub- 
ject to  a  Term  of  ninety-rnine  years,,  thereby  granted  to 
the  said  John  Bradshaw  and  Richard  Clowes^  in  Trust  for 
the  better  securing  the  payment  of  the  said  Annuity  of 
400/.,  and  to  the  powers  and  remedies  therein  men- 
tioned for  the  recovery  thereof,  with  a  Proviso  for 
making  void  the  said  Term  of  ninety-nine  years^  on  full 
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payment  to  the  said  Elizabeth  Clowes^  her  Executo»,  1821. 

Administrators -and  Assigns,  of  the  said  Annuity  of 

400/.  and  all  Arrears  thereof:  and  ali  Costs^  Cbatges,  „,        ^...^ 

,   ,,  1    .         ,  ,      1  .  .      *        .       Ward,  Wido^ 

and  bxpenses  relating  thereto;   and  which  Annmty  ^^ 

hath  since  ceased  by  her  Death ;  and  alsq  subject  to  a  Waim>,  Inftnt 
Proviso,  enabling  the  said  Wiiliam  Clowe$,  if  he  should 
survive  the  said  Elizabeth  hk  Wife,  and  be  minded  to 
marry  again,  by  Deed  or  Will  to  grant  and  appoint  any 
annual  Sum,  or  yearly  Rentrcharge,  not  ezceedibg  100/. 
to  be  raised  out  of  all  or  any  part  of  the  said  Premises, 
unto  or.  to  the  use  of  any  Woman  or  Women,  whom, 
after  the  decease  of  the  said  Elizabeth  his  Wife,  he  ^ 

should  marry,  for  Ae  life  or  Lives  of  such  Wife  or  ^..    *v 

Wives  only,  for  her  or  their  Jointure  or  Jointures,  and  ^    '^  ' 

in  lieu  and  bar  of  her  and  their  Dower  or  Dowers,  but 
which  Power  was  never  executed ;  and  he  found.  That 
the  said  William  Clowes  and  Elizabeth  his  Wife,  havi^  ^  m     t 

both  lopg  since  departed  this  life:  And  that  by  an  Ii»* 
denture,  bearing  date  on  or  about  the  30^1  day  of  June,  '  '* 

1796,  and  expressed  to  be  made'  between  the  said  John 
Peploe  Birchf  and  Ann  his  Wife,  of  the  one  part,  and  the 
Rev.  JamesBayle^,  Clerk,  and  JoAn  Sedgwickot  the  other  >    .v 

part;  and  by  a  Fine  therein  covenanted  to  be  levied, 
and  levied  accordingly,  the. said  Messuages,  Lands, 
Tenements  and  Hereditament?  were  limited  and  assured 
to  the  use  and  behoof  of  such  Person  or  Persons,  for 
such  Estate  and  Estates,  and  in  such  Parts,  Shares  and 
Proportions,  manner  and  form,  and  with,  under  and 
subject  to  such  Chief  Rents,  or  other  Rents,  Provisoes, 
Restrictions,  and  Agreements,  as  they  the  said  John 
/'^ploe  J3tn:A,  and  J^m  his  Wife,  during  their  joint  Lives, 
or  the  Survivor  of  them,  by  any  his,  her  or  their  Deed 
or  .Peeds  in  writing,  with  .or  without  power  of  Revoca- 
tion, to  be  by  them,  or  the  Survivor  of  them,  signed, 
sealed,  and  delivered,  in  the  presence  of,  and  to  be  at* 
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i8gi.  tested  by,  two  or  more  credible  Witnesses,  shoukl  de» 

dare,  direct,  limit  or  appoint  the  sattie,  with  Remainder 

itf  ^x[r^  to  the  use  and  behoof  of  the  said  Ann  Peploe  Birch,  her 
^  ^^  Heirs  and  Assigns,  for  ever,  and  to  or  for  no  other  use. 

Ward,  Infant  intent  or  purpose  whatsoever. — ^That  by  Indentures  of 
Lease  and  Release,  bearing  date  respectively  the  30th 
Slid  31st  days  of  J-uly  1800,  the  Release  being  of  five 
parts,  and  expressed  to  be  made  between  the  said  Jekn 
.  Fqdoe  Birch,  and  Ann  his  Wife,  of  the  first  part; 
Siehard  Clowes,  of  the  second  part ;  George  Lomas,  and 
Mm  Bidgmay,  therein  respectively  described,  of  the 
iMrdpart;  John PUMngtdn^wiA  William  Cross,  therein 
also  described,  of  the  fourth  part;  and  the  said  John 
Sedgtfriek,  therein  also  siamed,  of  the  fifth  part ;  and  by 
*  mobounon  Recovery  suffered  in  pursuance  thereof  at 
tiifi  Assizeft  holden  for  the  County  of  Lancaster^  in 
August  lAoo,  the  same  Tenemenjts  and  Hereditaments 
were  Umited  and  assured  to  the  use  and  behoof  of  such 
^eeson  or  Persons,  for  sudi  Estate  and  Estates,  and  in 
such  Parts,  Shares  and  Proportions,  manner  and  form 
aod  with,  under  and  subject  to  sneh  Chief,  Quit,  and 
9ftlier  Rents,  Restrictions  and  Ag^^ments,  us  the  said 
Jokn  Pefhe  Bireh,  ^nd  Ann  his  Wifis,*  dinring  their  joiflt 
Jdives,  or  the  Survivor  of  them,  by  any  his,  her  or  their 
£^Md  or  Deedsr  m  writtq^;,  with  or  without  power  cif 
ibivocationy  tir  be  by  them^  or  the  Surviiror  of  th^m^ 
signed,  seal^  and  dfilivereid,  in  the  presenee  of,  and  at^ 
tested' by,  twd  or  more  inedible  Witnesses,  should  de^- 
'  pbca,  d]itet^:limit  ar dppoiqt  the'  same,  with  Rdmatndet 
to\itbe  use  «f  the  daid  .i^tfn  P^ee  BirA,  her  Heirs  aoid 
AssignS)ifore9^*.^13iat'tfaeBaid  JoAiiPipfce  BirekdM 
MM  time  sinoB  depart  this*^ life,  leatiifgtbe  said  Peti^ 
ikme^jjinn  JPeplqe  Bb^rinB  Widow,  fahn  sorviving; 
ilbo  80^0  time  <sin0e  entered  into/aoontraet  with  D&Nl^ 
tkf  Cfoioet^iWidew^  far  the  stf e'tb  htfnctf «  Messu«ge''<>t 
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Tenemeiit  and  Hereditaments,  pait  of  the  said  Estates         1821. 

comprised  in  the  above-stated  Indentures ;  and  upon  in-  ' 

vestigating  the  Title  of  thcPetitioner,  Ann  Feploe  Birch  „.       ^wa    ' 

thereto,  it  was  discovered  that  the  legal  Estate  of  and      .    -^  ^^ 

in  the  Tenements  and  Hereditaments  comprised  in  th^   Ward,  Infant. 

Indentures  of  Lease  and  Release  of  the '2d  and  3d  days 

of  January  1765,  and  the  Recovery  suffered  in  pur* 

f  uance  thereof,  wa»  thereby  vested  iii  the  same  James 

Bayley  and  Edward  Clowes,  and  that  no  Re*conveyan<^ 

thereof  bad  ever  been  executed: — That  the  said  Edward 

Clowes  departed  this  life  some  time  ago,  leaving  the  said 

James  Bayley  him  surviving,  and  that  the  said  J(^m^ 

Bm/ley  also  departed  this  life  some  time  ago,  without 

having  by  his  AYill,  or  otherwise,  made  any  disposition  ' 

ff  such  Estates  as  were  vested  in  him  as  a  Trustee ;  ao4 

the  said  James  Bayley  having  died  without  Issue,  the 

said  Thomas  Peploe  Ward,  who  was  an  Infant  of  the 

age  of  five  yeais,  or  thereaboiits,  became  his  Heir  at 

Law,  the  said  Thomas  Feploe  Ward  being   the  eldest 

Son  of.  the  Rev.  Thomas   Ward,   late    of  Shotwick, 

Clerk,  who  departed  this  life  on  or  about  the  sd  day 

of  March   1818,  and  which  said  Thomas  Ward  was 

the  eldest  Son  and  Heir  at  Law  of  the  Rev.  Thomas 

JFim^  deceased,  and  Aunhis  Wife,  and  which  said  Ann 

Wardw^  formerly  ilim  Bayley,  Spinster,  and  was  the 

duly  Child  and  Heir  at  Law  of  Samuel  Bayley ,  wbo 

died  several  years  ago,  and- which  said  Samuel  Baylof 

was  the.  eldest  Brother  of  the  said  James  Bayley ^  the 

surviving  Trustee  named  in  the  said  Indentures  of  the 

.2d  and  3d  days  of  January  1765,  as  by  the  Pedigree 

annexed  to  the  said  Report  would  appear;  and  thivt 

under  the  circumstances  aforesaid  the  said  Ann  Peploe 

!Birch  submitted  that  the  said  Thomas  Peploe  TFarJ  was 

an  In&nt  Trustee,  within  the  meaning  of  the  Statute  in 

that  case  made  and  provided,  of  aU  the  Estates  com* 
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1821.  prised  in  the  said  Indentures  of  January  1765 ;  and  that 

'        ""        '     the  said  Petitioner,  Arm  Peploe  Birch,  was  desirous  that 

Ex  parte       ^^  ^^  Infant  should'  convey  the  legal  Estate,  not  only 

Waad,  Widow,  j^  ^^  ^^.^  Messuage,  Tenements  and  Hereditaments  so 

wire 
Ward  Infant  ^^^^^^^^  ^^  ^  purchased  by  the  said  Dorof Ay  Clowes 
as  aforesaid,  to  her,  or  to  a  Trustee  for  her,  but  also  that 
the  legal  Estate  in  the  rest  of  the  Tenements  and  Here-* 
ditaments  comprised  in  the  said  Indenture  of  the  sd  aiid 
3d  January  1765,  should  be  conveyed  to  Charles  Barrett, 
of  Manchester,  Gentleman,  as  a  Trustee  for  the  said  P«- 
titioner  Ann  Peploe  Birch.  He  had  considered  of  the 
said  state  of  Facts,  and  the  Evidence  in  support  thereof, 
and  was  of  opinion.  That  the  Uses  raised  by  the  Deed  of 
the  3d  day  of  January  1765,  expired  with  the  Annuities 
for  payment  of  which  they  were  raised ;  and  that  no  legal 
Estate  descended  to  the  said  Thomas  Peploe  Ward,  the 
In&nt ;  tmd'  therefore  he  is  not  an  Infant  Trustee  within 
'  the  intent  and  meaning  of  the  Act  of  Parliament  of  the 
7th  of  Queen  Anne.'' 

To  this  Report  an  Exception  was  taken,  alid  the  same 
came  on  to  be  argued. 

I  was  not  present  at  the  Argument.  No  Judgment 
was  delivered,  but  an  Order,  during  the  Holidays,  was 
sent  to  the  JR^strar  on  the  15th  Feb.  18ai,  by  which 
the  Exception  was  allowed;  and  it  was  declared  that 
Thomas  Peploe  Ward,  the  Infant,  was  a  Trustee  within 
the  Act,  and  that  he  should  convey. 
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.    WILLIAM  BUSHBY  v.  JAMES  MUNDAY,         aotli^aSthFeb. 

5th  &  8tb  Mar. 
JBRBMIAH  CLOVES  and  C.  W.  CRACROFT.  ^sai. 

X  HE  Bill  was  filed:to  set  aside  a  Bond  for  5,000/.  and      Injunction 
Interest,  given  by  the  Piainti£P,  to  Mtmday,  as  a  Trustee  granted^  under 
for  Cracroft,  in  part  satisfiu^tion  of  a  Sum  won  at  Play  ^^^circunutan-' 
by  Cracroft,  of  the  Plaintiff,  wWch  Bond  Cloves  had  p'^^^^^T^ 
purchased  of  Mwndajf  for  4,000/.    Injunctions  md  had  ^j^^  Court  of 
been  obtained  against  CliJives  and  Munday,  and  a  Motion  Session  in 
was  now  made(without  prejudice  to  the  excefwtions  taken  Scotland. 
and.  allowed  to  the  Answer  of  the  Defendant  .Mtfiidlay), 
that  the  injunctions  already  granted  might  be  extended 
to  stay  any  proceedings  by  or  on  behalf  ot.Chves  or 
Mundeqff .  in  the  Court  of  Session,   or  otherwise,  in 
Scotland,  against  the  Plaintiff  or  his  Estate,  upon  or  by 
▼irtue  of  the  Bond  in  question  in  this  cause ;  and  notice 
was  given  that  the  Answer  oi  Munday  (though  excepted 
to)  and  the  Answers  of  Clooes  and  Cracrofi  would  be 
read  upon  the  Motion. 

Mr.  Bell  and  Mr.  Duckworth,  in  Support  of  the  ' 
Motion: — 
C2ov€9is  proceeding  in  bis  own  name,  in  Scotland, 
uppn  the  Bond  assigned  to  him ;  he  will  have  an  advan- 
tage in  the  Suit  there  which  he  would  not  have  here. 
Here  he  took  the  Assignment  of  the  Bond  subject  to 
aU  the  Equities  which  the  original  Obligee  was  subject 
to,  and  the  Answers  of  Cracrofi  and  Mtmday  might  be 
used  as  evidence ;  no  such  advantage  could  be  had  in 
Scotland  \  there,  those  Answers  could  not  be  read  as 
Evidence ;  nor  is  there,  that  we  are  aware,  any  mode, 
ill:  Scotland  of  eliciting  a  discovery  similar  to  a  Bill  of 
Discovery  in  this  Court. 
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Mr.  Hart,  Mr.  HeM,  and  Mr.  James,  contra : — 
The  Scotch  Courts  had  jurisdiction  of  the  Suit  firsty 
and  the  jurisdiction  of  the  Court  of  Session,  which  hath 
both  legal  and  equitable  Powers^  is  sufficiently  ample  to 
compel  every  necessary  discoyery.  The  PlaintifiT  is  a 
Scotchman,  and  has  Real  Estates  in  Scotland:,  the  pro^ 
ceeding  there  was  proper,  more  espedally  as  BuMy 
was  abroad,  and  out  of  the  jurisdictidn,  and  no  effectuid 
proceedings  could  be  had  in  the  Eatgluh  Courts*  Can 
this  Court  sto)>  Proceedings  m  Scotland  ? 


Vke^Chancelhr : — I  think  it  may.  Let  this  M^rtioO' 
staind  mrtil  the  next  Seal,  and  let  Inquiries  in  the  m^att 
time  be  made  of  the  Scotch  Lawyers,  whether  fh6  Cotirt 
of  Session  admits  Answers  to  a  BiU  of  Discovery  in  this 
Court,  to  be  read  there  as  Evidence,  and  if  not,  whetMr- 
they  have  the  means,  in  the  Action  now  p0i^ng*tiie»e/ 
of  compelling  a  Disoovery. 

5th  March.         The  Motion  msae  on  again  this  dSj,  and  an  opiliion 
of  Mr.  Cramtouh  was  read  by  Mr.  Belt  (a). 


(it)  Tbs  Ca^  sutenitUd  to 
Mr.  Cranstoun,  and  his  Opi-" 
nkm,  were  as  follow ; 

CASE. 

WiUiam  Bushby  ▼.  James  Munr 
dajf,  Jeremiah  Chocs^  and 
C,  W.  Cracroft, 

la  May  iSao  the  Defendant 
Clffou  raised  and  executed  a 
SummoDS  before  the  Court  of 
Session  ag^hst  the  Plaintiff 
(who  is  Proprietor  of  a  Landed 
Estate  in  ScoikmdJ,  founded 


upona petsonaL  Bdnd^  in  the 
EngUik  form,  dated  46th  April 
1819,  granted  by  the  Plaji^ff 
to  the  Defendant  Munday,  and 
assigned  by  him  tp  the  De- 
fendant CUyoes^  for  the  penal 
sum  of  io,06oll,  iokth^Stkiedt 
for  the  pnfmtbt  of  5^d6dL: 
with  Interests  st  the  r^t^.cl 
5  per  cent,  per  awom^on  the 
15th  April  1 820 ;  and  the  Sum- 
mons concludes  for  payment 
of  the  said  Sum  and  Interest. 
Upon  this  dependiogActiOtt  an 
Inhibition  was-alio  raised  and 
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In  Scotland,  a  Party  m  the  Cause  may  be  examined^ 
bat  there  is  an  ol]jectioa  to  that  ceorse  if  the  party  who 


executed  against  Mr.  Buskby ; 
bnl  88  75  days  had  to  ran  is 
coBtsquence  of  Mr.  Bmhh^t 
not  residing  in  Scotland^  the 
Action  was  not  called  in  Coort 
till  November  lasL 

The  Plaintiff  Btf#A2»y,  15  July 
iteOy  filed  a  Bill  in  the  Court 
ef  6bancery  in  England  against 
dieDefesdants  Munda^y  Chveti 
tnd  Cracroftt  stating,  among 
ether  things,  that  on  15th  Feb« 
1819,  the  Plaintiff  had  lost  at 
Play,  to  the  Defendant  Cra- 
crafi^  the  sum  of  9,719/. ;  that 
oaifith  April  1819,  the  Plain- 
tiff^ at  the  request  of  saiid  Cra^ 
mfti  executed  a  Bond,  in  the 
English  form,  ja  favour  of  the 
Defendant  Mundayj  in  the  pe**^ 
nal^  of  10,000 1,  conditioned 
Ibr  the  payment  of  5,000/.  on 
15^1  April  1890 ;  that  5,000  L 
waspeidbylfiHU%tothePlain« 
til^  apon  bis  ezecu&g  said 
Boikdr  hot.  that  this  5,006/. 
ma  the  preper  Money  of  Hut 
Defeariant  Cratr&fity'  who  fbr« 
nished  it  to  U^e  Defen^tant 
JMhM%,  to  be  givcD  by  Irim  to 
the  Plaintiff^  npoo  ttm  execa- 
tion  of  this  Bond,  in  order  to 
gi^  to  the  Transaction  the 
sfpearance  of  an  actual  Loan 
Mni»  tiie  Defendant  Munday 
to  the  Phontiff;  that  tiliis 
5^000  h  was  theredpen  imme* 


diatdy,  on  its  b^ing  received 
by  the  Plaintiff,  handed  over ' 
by  him  to  the  Defendant  CrU'^ 
craft  fin  part  of  the  said  9,7  i^i. 
lost  ait  Play  as  above  men^ 
tioaed;  that  immediately  aftet^ 
wards  the  Defendanu,   Cm* 
craft  and  Munday  went  with 
the  Plaintiff's  said  Bond  to  ob4 
Josiak  Tayhr.viho  had  engaged 
to  find  a  Purchaser  for  it;  bat 
that  after  stane  Consideratioii^ 
an  Objection  was  tidcen,  be^ 
cause  the  Bond  did  not  bsav 
Interest,   and  in  eonsequeb^S 
thereof  the  Defendant  itfeiMfa^ 
on  a5th  April  1819,  applied  U 
the  Plaintiff  to  gr^  hiiiv  a 
meeting,   which    accordingly 
took  phue  on  ^le  foMsWiug 
day,  when  Munday  reqdeistei 
the  Plaintiff  to  give  him;  aMu 
other  Bond  for  sfiooL  bearia^ 
Intdest  at  5  per  cent,  msteail 
of  the  former  one,  upon  hia 
giving  up  the  former  one,  and 
paying  the  Expense  of  the  a««r 
Bond,  and  the  year%  iMeieft; 
upon  the  5,000/..;  thattiidwfli. 
accordingly  dow  by  She  'Blaia« 
tiff,  the  new  Bond  bd^  Jim 
payment  el  5^000/-  ^^  ^^^^ 
rest  on  said  t5th  Aprfl  idio> 
and  dated  26th  April  1819. 
That  on  the  day  after  Oie  eifie- 
cation  of  this  aew  Bond  the 
Deftndant  Mmdojf  ekeouted 
as  AssigiimeBl  thmof  to  tks 
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m'  to 
This  Comt  iam 


stand  or  ftS:  bjr  ^lush  BiAutyiifttibft^ 
a-  concumnt  jftritdicliotk  as  witfi  th^ 


Defapdant  CleKwt,  in  considei^ 
alM  of  4^000  /.  paid  fay  Cheek 
for  the  same,  and  which  4,000  L 
the  Defendaat  Mmnday  iiame* 
diately  paid  over  to  the  De? 
fendant  Craerofty  for  whom  he 
was  merely  a  Trustee  in  the 
whole  of  this  TransactioB.  And 
the  Bill  therefore  piiiyed,  that 
all  the  said  diree  Defendants 
might  folly  answer  apon  Oath 
the     several     Interrog[atode8 
therein  contained;   and  that 
the  said  Bond  of  s6th  April 
1&19  might  he  declared  null 
and  void;  and  that  the  said 
Defendants  AfiiiM/ay  and  Choeg 
mi^  be  decreed  to  deliver  the 
same  np  to  be  cancelled,  and 
that  in  the  mean  time  they 
might  be  restrained  by  Injonc- 
tion  from  prosecuting  any  Pro^ 
ceedings/npon  the  said  Bcmd, 
either  in  !iSco^&mc?  or  in  £ng- 
kmd.    After  the  filing  of  the 
above  Bill,    Injunctions,    for 
want  of  Answer,  were  issued 
against  the  DefendantsMinulisy 
and  CUfves  respiectively,  to  re*; 
strain  them  from  any  Proceed^*: 
ings  at  Law  in  £^gibiu/  against 
the  Plaintiff  upon  the  Bond  in 
question,  and  these  Injunctions 
are  still'ln  force.    The  several 
Defendants  have  lately  put  in 
their  Answer  upon  Oath  to  this 
Bill ;  but  the  Dd'dndant  Mm- 
^ys  Answer  has  been  found  in*; 


sofficient,  and  he  tnust  therefort 
pot  in  a  further  Answer  tberStK 
The  Defendant  CImm  havm^ 
bfesght  ahe  Action  raised  by 
him  befbie  the  Goa«t  of  SeH^^ 
sioB  against  the  PkdiiC&fr  iftto* 
Court,  Uie  following  Defences 
were,  on  the  iitb  Diecember 
1630;  given  in  for  thelatte^; 
viz.  ^  The' Bond  sued  for  ^s 
granted  for  Money  won  at  flay; 
and  no  Action  therefore  lies'fbr 
the  same ;  and  besides,  its  vk« 
lidity  is  now  the  subject. of  a 
Bill  pending  in  Chancery  iii 
a  Suit  between  the  Parties.''^ 
And  the  Lord  Ordinary',  open 
hearing  the  Counsel  for  fher 
Parties  of  this  date,  appointed 
Mr.  Bwhhy  to  give  in  a  Con* 
descendence  of  the  Facts  hie 
alleged,  and  offered  to  prove  in 
suppibrt  of  his  Defences.  This 
Order  having  been,  p^mp- 
torily  renewed;  waslately  com* 
plied  with;  and  Choes  has  not 
yet  had  time  to  give  in  An-' 
sWeis  to  the  Condescendence.' 
The  Plaintiff  Buskfy^  on  the 
dOth  February:  1831,. made  a 
Motion  before  theTtce-CAon- 
ceUoTf  praying  that  the.  In*' 
junctions  ;  jalrieady    issued    as 
above  mentioned  might  be  ex- 
tended to  stay  any  Proceedings 
by  or  on  behalf  of  the  Defend*, 
ants  Cloves  8c  Mundajf,  or  either 
of  them,  in  'the  dourt  ojf  Ses;- 
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jCottrt  of^Semon,  to  order  Deed*  to  be  defivened  vp, 
mad  tlHB.Gosit  mil  order  a  Deed  to  be  delnrered  up,  in 


MB,  urotherviae,  in  Scoiltmdt 
9^lfiaA  tihe  Plaiociff  6r  hpe 
Eitiifee,  open  or  hj  viitee  of 
the  Beed  in  queitioo.  And 
likift  Mitieoy  aittr  aonne  Aigu- 
DMQt,  WW  ordered  to  stand 
ever  until  the  Sth  March  next, 
for  the  porpoie  of  enabling  the 
Fartiee  to  obtain,  in  the  mean 
time,  correct  infermation  as  to 
the  practice  of  the  Coort  of  Ses« 
aioB  in  regard  to  certain  Points 
npen  which  it  aj^eared  desir« 
able  that  his  Honor  the  Vict- 
CkaticeUor  should  be  mortf  full j 
informed.  It  is  proper  to  state, 
tha|  according  to  the  Law  of 
JEmgiand  any  Action  upon  the 
Bond  in  question  must  be  in  the 
name  oiMnnday,  the  Person  to 
whom  it  was  granted,  and  not 
in  Uie  name  of  Claots^  to  whom 
it  hasheen  assigned;  and  upon 
thp  Trial  of  any  such  Action 
against  Mr.  Buskbyy  it  would 
be  competent  to  him  to  read 
the  Answers  of  the  Defendant 
Munda^  to  the  Bill  thus  filed  in 
Chanceiy,  one  ol^ect  of  which 
is  to  obtain  a  full  Discovery 
upon  Oath  from  the  eeveral 
Parti^.  It  ti  understood  that 
the  practice  of  the  Scotdi  Court 
dtfiers  widely  £rom  the  EngUsh^ 
not  only  by  sustaining  the  Ac- 
tion in  the  name  of  Ciovtt^  the 
Assignee,  in  place  of  Mundojff 
)to  whom  the  Bond  was  granted. 
Vol.  V. 


bet  also  as  to  the  way  in  wUeh 
the  Evidence  of  Mtewtoy  and 
£3rBcr^/ can  be  obtained,. and 
the  effect  of  examining  Gbret 
upon  Oath. 

With  a  view  to  the  further 
Proceeding  in  the  Motion 
above  mentioned,  and  for  the 
inlbnni^tien  of  the  Court  of 
Chancery,  your  Opinion  is  rer 
quested: 

1.  Whether  both  or  either 
of  Mundt^  and  Cracrrfi  aie 
competent  Witnesses  for  Mr. 
Buiklnf,  by  the  Law  of  Scei- 
kndf  vfi  the  Action  before  the 
Court  of  Session  at  Ciaves'n. 
instance  ? 

a.  If  they  are  competent 
Witnesses,  in  what  maoner 
their  Evidence  can  be  ^t^nt 
ed;  and  whether,  as  they, do 
not  reside  in  Scotland^  and  of 
consequence  are  not  subject  to 
the  Jurisdiction  of  the  Court  of 
Session,  there  is  any  means  by 
which  they  can  be  compelled 
to  give  J&vidence  in  that 
Action  I 

,  3.  Whether  the  Answers 
upon  Oath  of  Mundmf  and  Ore- 
croft  J  or  either  of  these  An- 
swers to  the  aforesaid  Bill  in 
Chancery,  could  be 
Y 
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a  dear  casei  without  sendiog  it  to  Law;  Newman ^^ 

Milner{b)\  Jervisv.  White\c\  A  Bond  is  an  fimglitk 
Security,  and  a  discharge  from*  it  Abroad  could  not  be 
pleaded  here ;  as  was  held  in  Smith  v,  Buchanan  {d). 


Evidence  in  the  Aetion  before 
the  Court  of  Session }  And, 

4.  In  what  manner  Cloves 
WHildbe  examined  up<m  Oath 
ID  that  Action^  whifeh,  it  will 
be  observed,  is  at  his  own  in* 
■tanoe,  and  what  would  be  the 
efieet  of  such  Examination  f 

OPINION. 
1.  I  am  of  Opinion  &at 
Mund^  nndCracroft  are  com- 
petent Witnesses  for  Mr.  Busk' 
fyf  by  the  Law  of  Scotland^  in 
the  Action  before  the  Court  of 
Session  at  Cl&oes's  instance. 
Thus,  m  the  Case  of  Campbell 
against  Prtiig&,gth  Feb.  1731, 
thb  Oath  of  an  Indorser  ^as 
sustained  against  an  Indorsee, 
to  prove  that  a  Bill  was  for 
Money  won  at  Play. 

a.  There  is  no  means  by 
w&ich  Munday  and  Crttcrofl 
can  be  compelled  to  give  £vi« 
dence  in  the  Court  of  Session, 
as  they  reside  without  the 
Jurisdiction  of  the  Court.  A 
Commission  will  be  granted 
for  their  examination  in  Eng- 
lani\  but  I  do  not  know  whether 
•    (ft)  3  Ve8;jun.'483. 

(c)  7  Yes.  413. 


an  EngUsk  Magistrate  would 
enforce  their  attendance  oh 
that  Commission. 

3.  The  Answers  npon  Oatli 
of  Munday  and  Cracrojft  to  a 
Bill  in  Chancery  cannot  be 
used  as  Evidence  in  the  Action 
at  the  instance  of  Chves  sgsinift 
Bvshby  in  the  Court  of  Ses- 
sion. 

4.  Cloves  cannot  be  exa- 
mined upon  Oath,  unless  Mr. 
Bushby  refer  the  Cause  toliis 
Oath.  His  Deposition  in  that 
Case  is  not  held  as  Evidence, 
and  its  truth  or  falsehood  is 
immaterial.  The  reasoii  is, 
that  Reference  is  a  judicial 
Contract  between  the  Parties 
that  the  Cause  shall  be  so  de* 
cided.  Bat  though  Clo/oeSy  tiie 
Pursuer,  cannot  be  examined 
upon  Oath,  his  Judicial  De- 
claration may  be  taken,  with 
permission  of  the  Court,  od 
retkandam  veritatem.  I  am  in- 
clined to  think  that  the  Court 
would  allow  him  to  be  judi* 
cially  examined  in  the  Cir- 
cumstances of  the  Case. 

Geo,  Cransioun, 
{d)  )  fiast,  6. 
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If  M  Action  be  brought  ia  a  foreign  Court,  on  nil 
Alglvi  Sf^urity,  thiB  Court  will,  if  ntcwwry,  staj 
proceedings.  Begides,  the  invalidity  of  thi^  Bond  MriM» 
out  of  an  English  Act  of  Parliament,  which  invalidates 
Securities  for  Money  won  at  Play.  In  different  coun- 
tiifs  different  policies  prevail;  what  the  Law  is  as  to 
Oaniog  Securities  in  Scotltmd  must  be  found  in  tfaat. 
Lawf  it  may  be  very  different  from  ours:  EngUtk 
Cou^  are  the  most  proper  Fonims  for  the  construoliQa 
of  Engli$h  Acts  of  Parliament.  Suppose  a  Note  givett 
in  reflect  of  Goods  smuggled  frofn  France,  it  wotdd 
b*  invalid  bere,  but  the  French  Courts  might  adjudge 
i^  good;  and  would  not  this  Court  permit  a  Bill  to  be 
filed  here  to  have  it  delivered  up,  and  to  restrain  pro* 
ceedings  in  froncel  In  this  Country,  the  Assignee  of 
^  Bond  takes  subjeot  to  all  the  Equities  u  betwesn 
the  Obligor  and  Obligee ;  in  Scotland,  the  rule  is  not  so 
atxiot*  Here,  we  may  ask  to  have  the  Bond  delivered 
up ;  in  Scotland,  no  such  TeUef  is  given.  Here,  we  megr 
avail  ourselves  of  the  discovery  afibrded  by  Munda^a 
and  Cracroffu  Answers,  but  in  the  Suit  in  Scotland  we 
^anpoi;  there,  they  are  not  evidence.  They  say,  that 
in  Scotland,  Monday  and  Cracrojt  may  be  examined  an 
witnea aes ;  but  suppose  they  are  not  in  Scotland ;  but 
iben  it  is  said,  if  they  are  not  within  the  jurisdiction^  a 
CcmmissioQ  may  be  issued  for  their  Examination :  Imt 
suppose  they  rafiise  to  |^ve  evidence  under  the  Com^ 
miaaion,  whvat  means  a«e  there  of  compelling  them  t# 
do  80  ?-^Nona.  Thisi  therefore,  is  a  Caa^  which  re- 
<|iiiras  to  be  tried  in  an  English  Court  of  Justice;  and 
it  would  be  acting  as  ancillary  to  an  evasion  of  the 
Act  of  Parliament  to  suffer  the  Suit  in  Scotland  to 
j^ioceed.    In  Wharton  v.  May  («),  the  Pecree  directed 
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Aat  the  Defehdants  should  be  restndned  from  entcftin^ 
up  any  Judgment,  or  carrying  on  any  Action  in  the  Ccuri 
of  Great  Session  in  Scotland,  on  their  Securities. 

Mr.  Hartf  Mr.  Heald,  and  Mr.  James,  contra : — 
The  Assignee  of  the  Bond,  Mr.  Cloves,  denies  by  hitf' 
Answer  that  he  knew  the  Bond  was  giren  in  resptTct 
of  a  Gaming  Debt.  He  sues  in  Scotland ;  he  had  a  ri^ht 
to  do  so,  because  the  Obligor  is  a  Scotsman,  is  a  Sc  )ts 
Proprietor,  and  being  Abroad  is  not  amenable  toi  he 
jurisdiction  of  the  English  Courts.  Bushby,  as  aScots* 
man  and  a  Scots  Proprietor,  is  amenable  to  the  Jurisdic- 
tion of  the  Scotch  Courts,  although  resident  Abroad  (J  ); 
and  though  Cloves  might  proceed  aj^nst  Btuhby  in 
this  Country  (if  he  had  a  Domicile  here),  it  was  moie 
natural  that  he  should  proceed  in  Scotland,  as  Bushby '9 
only  means  of  payment,  his  Heritable  Estate,  was  in 
Scotland.  They  say  Munday  and  Cracrofl  may  not  be 
examinable  as  Witnesses;  that  they  may  be  Abroad;  and 
that  their  Answers  in  the  Suits  instituted  here  are  not 
Evidence  in  the  Suit  in  Scotland.  It  may  be  admitted 
those  Answers  are  not  Evidence  there ;  but  Mr.  Crans- 
toun,  in  the  opinion  adverted  to  on  the  other  side,  says, 
that  the  Court  of  Session  has  very  ample,  legal  and 
equitable  Powers,  and  may  examine  the  Plaintiff  and 
Defendants  in  the  Action  in  Scotland  as  to  the  trans- 
action. They  may  be  examined  either  in  Court,  or 
milder  a  Commission ;  Munday  and  Cracroft,  therefore,' 
may  be  so  examined.  The  Court  of  Session,  it  is  trute; 
cannot  compel  Witnesses  resident  beyond  its  Territory, 
to  attend  for  examination ;  but  it  is  presumed  that 
English  Courts  would  enforce  the  Scotd^  Warrant  in  the 
same  way  as  the  Judge  Ordinary  in  Scotland  virduid' 
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enforce  an  Examinaiiony  under  an  English  CommisBion* 
They  have  the  means,  therefore,  of  eliciting  the  whole 
circiimsiances  of  the  Case.  What  should  we  say  of 
.the  Court  of  Session,  if  it  restrained  a  proceeding  here, 
because  a  Witness  was  absent  from  Efiglandl  It  can- 
not be  doubted  that  Cracroft^  wishing  to  serve  his 
frirnd  Bushby,  joins  with  him  in  the  endeavour  to 
-vitiate  this  Bond;  and  no  doubt  they  are  very  anxious 
io  have  the  benefit  of  his  Answer.  Suppose  a  great 
.Mercantile  house  in  Scotland  has  acceptances  remitted 
t«>  it,  and  it  sues  the  Acceptors  in  the  Scotch  Courts, 
could  this  Court  restrain  those  Suits?  It  would  be  a 
i^ingular  state  of  international  Law  if  that  were  per- 
-initted.  After  a  delay  of  Seven  years  in  this  Court,  a 
.Party  might  have  the  consolation  of  being  refnitted 
back  to  the  Courts  of  Scotland,  as  the  proper  Forum  for 
redress.  Suppose  a  Bond  be  void  in  England,  and  yet 
good  in  Scotland,  what  is  to  prevent  a  proceeding  in 
Scotland?  No  Authority  is  cited  to  the  contrary.  The 
Action  in  Scotland  was  before  the  Bill  was  filed  here, 
.and  there  is  no  reason  or  authority  for  intercepting  its 
progress  by  Injunction. .  If  in  any  case  it  appears  to 
the  Court  of  Session  that  two  Suits  exist,  one  in 
Scotland  and  one  in  England,  on  the  same  subject,  its 
inquiry  is,  whether  there  was  truly  a  lis  alibi  pendens, 
.a  Suit  previously  instituted,  in  a  foreign  Court,  compe- 
tent to  try  the  question ;  if  so,  that  Court  dismisses  the 
Scotch  Suit.  According  to*  the  information  we  have 
received  from  Scotland,  we  find  that  the  Court  of 
.Session  has  Jurisdiction  to  order  Deeds  to  be  delivered 
up ;  its  authority  is  most  extensive ;  next  to  the  House 
.of  Peers  it  ha^  the  most  extensive  Jurisdiction  of  any 
Court  in  the  Kingdom ;  it  is  supreme  over  all  Scotland, 
land  unites  all  the  Powers  both  of  a  Court  of  Law  and 
-a  Court  of  ^uity.    It  era  compel .  a  Plaintiff.br  De- 
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fehdaht  to  produce  every  Document,  under  Aw  higHest 
penalties^  and  to  declare  tbem  void  and  tneffectMl  if 
not  produced.  It  has  an  absolute  control  over  tlie 
Litigants,  as  to  the  discovery  of  facta;  itcanoo&^l, 
under  a  penalty,  a  discovery  of  every  fact  relevant  to 
the  Issue  in  the  Cause  before  it.  So,  as  to  WitaesBes, 
that  Court  has  all  the  Powers  which  English  Coitfts 
have,  of  enforcing  their  attendance  within  th^  own 
Tnrit^ory  or  Jurisdiction ;  and  if  they  vie,  by  tbr  ioH 
proper  interference  of  either  of  the  litigants,  kept  badi, 
et  prevented  from  giving  th^  attendance,  the  Court 
pnilishes  the  guilty  party  by  a  fine,  or  forfeiture  of  his 
Suit.  It  ict  plain,  therefore,  that  complete  justice  may 
b^  done  in  the  Court  of  Session  in  Scoilmid,  in  the  Suit 
instituted  there  prior  to  that  instituted  here,  and  being 
first  in  poasession  of  the  subject  mattser  of  the  Suit,  and 
a  lien  being  by  such  Suit  obtained  on  BuMy^i  Scotch 
Estate,  it  would  be  a  violation  of  the  principles  of 
latemationdi  Law  to  stay  the  Suit  there  by  the  Injudo- 
tsm  of  this  Court ;  and  it  may  be  doubted  whether  the 
Ckmt  of  Se'ssion  would  consider  itself  bound  by  die 
injonction  of  this  Court. 

The  ViCK-Ch ANCELLOR  : — 

The  Defendant  CUnts  having  raited  an  Adionin  flie 
Court  of  Session  in  Scaihmd  agftinst  Mr^  Bushfy,  m 
order  to  eniforce  the  payment  of  this  Bond  out  of  aH 
Estate  in  that  Country,  the  present  Suit  is  iastitiittid  by 
hbt.BuAbf,  mtliisCowrt,  against  Mr.C2bvA>Mr.  Mamby 
and  Mr.  Ctaet(ft,  for  the  purpose  of  having  ttm  Eknd 
delivered  up  to  be  canc^ed.  And  the  question  befoi« 
me,  is,  whether  this  Court  shail  petittit  die  Defendant 
Cl^ipesy  pendii^  the  pnmedngs  henr^  to  pto^tecutt  Oik 
SsitiB  Biotltmd.  Ovto  dbe  CoiM  tf  SMiite  as  SwiUmi 
MA  Goirt  hair  not,  nor  ean  pselettd  to  hmft^  any  Atifl#»- 
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lilf  whdtsoever.  The  Goart  of  Session  id  an  independent 
Coarfe,  whieh  happ^s  to  have  a  .jarisdiction  upon  the 
matter  of  the  Sai;^  from  the  elTcam<^^tance  that 
Mr.  BushbyhvLB  an.Estafe  id  Scotland;  and  the  questioa 
fai  tbid  Court  is  llie  samey  and  must  depend  upon  the 
baue  princi{^lesy  as  if  th^  foreign  Court  thus  exercising  its 
independent  jurisdiction  were  sitting,  not  at  Bditdmrgh^ 
but  at  PariSf  or  Vitnno.  Where  Partiea  Defetidants 
VNi  resident  in*  Engldnd^  and  brought  by  Subpddna  her^ 
this  Court  has  full  Authority  to  act  upon  them  per* 
BMally  with  respect  to  the  subject  of  the  Sint,  as  tb^ 
ends  of  justice  require ;  add  with'  that  view^  to  oi^er 
them  to  take,  or  to  omit  to  take,  any  st^ps  and  prot^ 
e^edings  in  any  other  Court  of  Juistice,  whether  in  thii 
Coontry,  or  in  a  foreign" Country.  If  a  Defendant  who 
is  ordered  by  this  Court  to  discontinue  a  proceeding 
which  he  has  commenced  against  the  Plaintiff,  in  some 
other  Court  of  Justice,  either  in  this  Country  or  Abroad 
thinks  fit  to  disobey  that  order,  and  to  prosecute  such 
proceeding,  this  Court  does  not  pretend'  to  aAy  inters* 
fereiice  with  the  other  Court;  it  acts  upon  the.Defen- 
datit  by  punidbment  for  his  contetupt  in  hisdisobedieno^ 
to  the  Orde^  of  the  Court ;  and  if  he  continue  contui- 
maoious,  and  ultnnately  obtain  a  Judgment  in  the  odief 
Court,  it  will  protect  Hie  Plamtiff  hcfre  a^nst  the  cdif^ 
aequteces  6f  tihat  Jodgment ;  aiid  this  Authorify  ik 
Hfdinarily  found  foHy*  a&cpiat^  to  the  piirpoiiell  Of^ 
Justice.  In  this  tiev^  of  the  casev  the  only  present  c^ftft 
•idetation,  k,  wbetii^  the  ends  of  Justice  do  require  th«t 
pending  tbe  pi'odcedings  berci  it  shotld  not  be  pdmfitCM 
to  the  Defendant  dotes  io  pro^ecnt*  tke  Action  ik 
^eoiland.  The  Action  in  ScoUOfid,  and  iH&  Suithef^, 
both  invoke  precis^  the*  salkie  q«e6fion,-^Whetber  Ibf 
tfacp  Uw  df  Engkmd  tbe  Dt^fendant  do^ev^  baa  a  -ifglit 
m^mrmt  i^^n  th^  Btoiid  iot  qtmit6rs?    Tb^  iflt^Mi 
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ty^x^fieftd^  6f  the  tw6  '^il^oo^idgB  is^  not  hoiNrM" 
iMceft^tii'ily^  tb^  tobri.  l%«'7hliftiff  Mr.  J^iikfy  mf 
fiitbfce^  faibi^^fiiho^  ih  Scoikmd^  audi  still  be^^pcMd 
tbMui^  pifibeedioj^  upM  fhe  Bdiid.  B^  if  Mr.  BtisUy 
cA^tftbHsh  hiy  cMeliere,  the  B6iiditfielf  wHl  be  delitimd 
vp  to  be  candled,  and  he  will  be  absolutely  reliered 
frbiki  all  future  proceedings.  It  mmt  be  adsutt^,  di«t 
{his  Oomt  is  a  more  convenient  JnrisAction  for  deter- 
mining  the  question^  whethet  the  Defendant  €h^  has 
by  the  Law  of  England  a  right  to  recofer  npcfn  Ae 
'Bond  in  qnestion^  than  the  Comrt  of  Session  inScoilani'; 
and  it  is  tndy  stated,  that  the  proceeding  there,  is  less 
likely  to  elicit  the  truth  of  Ae  case  dian  the  pmceeding 
here,  because  there  Mr.  BuMy  cannot  hove  the  benefit 
of  Mr.  Munday'n  admissions  upon  his  Oath,  and, because 
Mr.  Munday  and  Mc  Cracrffi  being  b6th  resident  out 
of  Scotland,  Mr.  BuAby  cannot  compel  their  te^timefny 
as  Witnessesw  If  dierefore  the  Couitef  Session  should 
liappen  to  come  to  a  condnskm  upontheCttfe  as  made 
before  it,  that  the  Defendant  CAwes  has  by  the  Law  of 
"England  a  right  to  recover  upon  die  Bond,  it  would  be 
in  T^n  to  urge  that  this  Court  ought  to  'be  concluded 
by  that  Judgment  The  substantial  ends  of  Justice 
#o\iId  irequiie  that  this  Court  should  pursue  ite  own 
better  means  of  determining,  both  the  law  and  thefaet 
of  the  Case ;  and  it  would  necessarily  follow  that  k 
must  bind  the  interests  of  the  Parties  by  its  own  cod^ 
dusions.  If  the  opinion  of  this  Court  did  not  concut 
wth  that  of  the  Court  of  Session,  the  Defendant  CIowm 
must  be  restrained  by  the  Injunction  of  this  Court  from 
taking  the  fruit  of  his  Judgment  there.  And  if  the 
opinion  of  this  Court  did  concur  with  that  of  the  Court 
of  Session,  the  Defendant  would  have  the  fruit  of  that 
Judgment,  not  by  the  proper  force  of  that  Judgment, 
but  because  he  was  entitled  to  it  by  the  opinion  of  thii 
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Cowit.    Siiio^  tberefore^  Urn  19  %  Ci^e  .whj«fei  imv^  be         is^^^. 

fo%  inmatigattd  9nd  fimUy  decide  heie»  I  thiiQk,the     ^^^^-^V;^ — ' 

ends  of  Justice  do  reqvire  that  it  »ho«ld  not  ibe,p«f-       Bvfnv^' 

tnitted  to  the  Dafeadant  C/ooef  to  hamss  tbe  Plaintiff      ^^^'  ^ 

by  the  fDurtber  proaeootion  of  the  Suit  in  Scothud.      ^^  oth»«. 

There  is  however  one  effect  which  ihe  Suit  in  Scotland 

mvj  have,  which  must  be  fully  reseired  to  the  Defendant 

Clace$  ;*  \  mean  the  preferable  lien  which  he  may  acquire 

by  it  on  the  Land  in  ScotUmd,  if  he  should  ultimately 

establish  any  demand  on  the  Bond.     The  Plaintiff 

•Mr.  Bvthb^  mviit  submit  to  such  steps   in  Scotland, 

either  by  Judgment,  or  otherwise,  as  will  secure  to  the 

defendant  Chvet  the  benefit  of  that  priority,  subject 

tim^fB  to*  the  future  direction  of  this  Court.    With 

ceapect  to  an  argument  that  might  be  used  against  the 

pow^r  of  the  Court  to  grant  this  Injunction,  derived 

6«m  Ae  19th  Article  of  the  Act  of  the  Union,  I  must 

alateithat  my  mind  is  in  no  degree  affiscted  by  it    The 

Avtiotes  meant  to  provide  that  after  ^  the  Union  the 

Court!  of-  Scotland  should  continue  as  absolutely  inde^ 

pendent  of  the  Courts  in  England  as  they  were  before 

the  Union.    If  the  Act  of  Union  had  never  been  made, 

this  Qk>ttrt  would  have  granted  this  Injunction^  which 

in  no  manner  breaks  in  upon  the  absolute  independence 

of'the*  Court  of  Session,  and  touches  only  the  Party 

effected  byit 
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sd  Kfay 

Conveyance 
to  6.  it.  his 
Htiri  and 
Assigns^  to  such 
uses  as  J.  R. 
shoM  appoint  \ 
and  in  default  of 
appointment  to 
J.  R.  tfi/ee, 
J.  R.  who  xoas 
.married J  hy Lease 
and  Release  and 
appotntment^on- 
veyed  to  a  Pur- 
chaser.    Qucere^ 
whether  the  Wife 
of  3.  "R.,  if  she 
survived  him^ 
wouid  be  enti- 
tUdtoDtmerf 


RAY  V.  PUNG. 

1  mS  wa6  a  Bill  for  a  specific  peiferoia&ee  of  a  €00^ 
ttaot  (o  piurehafie>  l^  a  Vendor  of  certain  Lands  agaiost 
tib^e  Veade^.  The  Vendee  demurred  geoisffaUy  to  the  BilF. 
The  qitestion  was,  whether,  tinder  the  citcumstanees,  tke 
Wife  of  the  Plaintiff  was  dowable  out  of  the  pfuroki^d 
Lands  ijl  ca£(e  she  survivived  him  ? 

Tlie  Case  was  thus :-— By  Indeiitnres  of  Leade  .a^ 
Rolease  a5th  and  26th  of  September  i8o0y  &e  Release 
between  William  Breufster,  of  the  First  Part;  Edward 
Gre^i,  and  James  Long,  of  the  Second  Part ;  Mmrm 
Brewster  and  oUiers,  of  the  Third  Part ;  James  124^,  of 
the  Fourth  Part;  and  Golding  Ray,  the  Eldef  (a Trustee 
for  tbe  said  Jomei  Ray\  of  the  Fifth  Part;  oertaiil 
Lands,  Tenetnents  and  Hereditaments  in  the  County  of 
JBsse^f  were  duly  cpnyeyed  and  assured  to  the  siud 
GoUU^^Mity,  his  Heirs  and  Assigns,  To  4ie  uiSe  of  siK^ 
PettMb  and  Persons^  and  of  and  for  such  Estate  and 
^Hai(es^  add  in  siich  Proportion  a&d  Proportions,  and 
for  such  Tenn  and  Temd  of  Years,  and  upon  and  nnd^ 
99eh  ProTisciesi  Conditions^  Limitalions  and  Trusts^ 
and  6uib||ect  to  such  ChaiEge  and  Charges,  and  in  sueh 
sort,  manner  and  form,  as  he  the  said  James  JZoy,  bf 
any  Deed  or  Deeds,  Writing  or  Writings,  to  be  by  him 
signed,  sealed  and  executed  in  the  presence  of  and  at- 
tested by  two  or  more  credible  Witnesses,  should  from 
time  to  time  declare,  direct,  limit  or  appoint  the  saine* 
And  as  to  the  Estate  or  Estates  so  to  be  appointed,  if 
any  should  be,  should  respectively  end  and  determine ; 
and  as  to  such  Part  and  Parts  of  the  said  Premises 
whereof  no  such  Declaration,  Limitations  or  Appoiiit- 
inentshould'be  made,  and  in  default  of,  and  in  the  meaja 
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tfime,  uutil  any  svch  shoald  be  made.  To  die  we  of         i8<ii. 

Ae  said  Jama  ltd[y»  his  Hears,  and  Assigns,  for  ever. 
The  said  James  Bay  afterwards  duly  made  and  exe- 
-efited  certain  Indentures  of  Lease  and  Appointment,  puico. 
and  Release,  bearing  date  respectively  the  fsgth  and  30th 
March  1816;  the  Lease  made  between  the  said  Janus 
tU^  of  the  One  Part,  and  the  Plaintiff  Oolding  Rajf(a)  . 
of  the  other  Part ;  and  dte  Appointment  and  Release 
made  between  the  sfsd  James  Ray,  of  the  First  Part, 
the  Plaintiff  QolUng  Rayy  of  die  Second  Party  and 
Alexamkr  Fardyce  Miiiery  ef  the  Third  Part,  and  which 
*Bid  Indeotare  of  Appointment  and  Release  was  didy 
signed,  sealed,  and  delivered  by  the  said  James  Kay,  ia 
-the  piresreitce  of  two  credible  Witnesses,  who  duly  at- 
tested the  s(^;iiing,  sealing  and  delivery  thereof  by  the 
said  James  Ray,  on  the  back  of  the  same  Indenture. 
'By  whidi  said  Indenture  of  AppointsMit  and  Release 
it  U  witnessed,  thtt(  the  said  James  Ray,  for  the  vahih 
able  ConsideTation  medtloiied  in  die  said  Indentule^  hj 
virtue  of  the  Power  or  Authority  to  him  pven  by  the 
told  IndentureB  of  tiae  S5tia  and  s6t(h  Days  of  Septtiaber 
iftdoy  and  of  aU  aad  every  the  Polite*  and  Powera  him 
m  anywise  enabling  In  that  behalf,  by  the  now  statbig 
Deed  or  Writing,  by  hini  sigtied,  eealed  said  dxecnCdd  in 
the  presence  of  and  attested  by  two  c?ridi>Ie  Witnesses, 
did  irrevocably  deeha^,  Ubat  and  appoint^  that  lA  and 
aittgolar  die  said  Lands,  Tenements  and  HeseditiUneBit, 
dbotild,  ftott  and  after  the  exeetrtion  of  the  now  stating 
Itttteilvre  by  fahntbe  eaid  Jame$Ray,  mBoin  and'bett) 
the  Uses,  upon  the  Trusts,  and  for  die  hitenta  and  Pur* 
poses  thereinafter  limited,  expressed  and  declared  con* 
cerioing  i!&e  setae  ^  and  by  flie  same  Indenture  it  is  also 

(a)  This  is  not  t)ie  same  the  35th  and  96t];L  Sept  1800, 
PerBon  as  was  named  '^mstee  bet  a  diCTerent  Person  of  die 
t(A  ^iimis  ttay,  in  di^  Dieei^s  of  '  same  name. 


Rat 
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i8di.  witnesM^  that  for  tiife  OonM»lei»lioti  afonsaid,  and  for 
farther  asduratice,  the  said  Jrnnis  Ray  did  giaxxt/ka»- 
gfdn,  ^n,  release  wd  codSnn,  auto  the  Plaiiitiff  the 

PtrKd  ^^^  Gotdihg  Itay,'  in  his  PasaesBion  then  beii;ig  by 
virtue  of  the  said  Lease,  and  to  bis  Heimy  the  Bsid 
Lands,  Tenements,  Hereditaments  and  Pvemim,  To 
hold  the  same  unto  the  Plaintiff,  the  said  GaUing  R&y, 
his  Heirs  and  Assigns,  to  the  Uses,  upon  the  TrastB^  attd . 
for  the  Intents  and  Putposes  thereinafter  expressed  and 
declared  concerning  the  same.  And  it  was  by  the.  iame 
Indenture  declared,  that  as  well  the  Appointment^  as 
also  the  Grant  and  Releaa^  therein  before  *  contained^ 
should  respectively  operate  and  enure  to  oertain  Usea^ 
and  upon  certain  TVusts  therein  exptessedand  oeo- 
tained,  in  &vour  of  the  Plaintiff  the  said  Chiding  JRj^. 

The  said  James  Ray,  at  the  time  of  the  Ezocution  of 
the  Indentures  of  the  agth  and  30th  Days  of  AUxoh 
i8i6y  was  married,  and  he  and  his  Wife  are  stiU  llvisg* 

The  Plaintiff  GiMng  Jtay,  afterwards,  on  the  aotik 
June  i8ao,  agreed  to  sell  the  Estate  to  the  Defeftdant 
'  Thomas  Pung.  Part  of  the  Purchase  Money  was  paitt 
by  Pi(ng>  but  he  objected  to  complete  his  Purchase^  on 
the  ground,  that  the  Wife  of  Jmnes  Ray  is  entitled  to 
Dower  in  case  she  survives  her  Husband,  and  thecefofiB 
l^t  the  Title  cannot  be  completed  unless  shejoins  in 
levying  a  Fme.  The  Plaintiff,  in  consequence^  filed  hk 
Bill  for  a  specific  Performance,  insisting  he  could  make 
a  good  Title  wiAout  a  Fine. 

'    The  Defendant  demurred  generally  to  the  Bill* 

Mr.  Barber,  in  Support  of  the  pemurrer :—  '^  [  ^ 
The  Fee  in  this  Case  was  vested  in  iZa^,.8tt^ect.^to 
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%BdweT'iB  him  to  appoiftt  the  Pee.  'The  Fm  being 
¥eeted  M  bim,  the  Wifii's  li^l  lx>  Sower  attached 
thereon^  and  he  coali  nat|  hy  an  AppeiiitiDentiaQder  )jbe 
Pbwer,  divest' the  Wife's  right  to  Dower.  It  ia  dear 
the  Fee  vee'ted  lUtCily  and  in  defealt  o(,  the  Power  >^  it 
mftA  eo  held  itk^Cunmnghmm  Y*  Mootfy  {b),  and  al^o  i|i 
Do^  Y.liartinic).  Upon  the  Fee  thus  vested  an  the 
Husband,  a  right  to  Dower  attached  in  the  Wife: .  Waa^ 
k  aifterwards  displaced  by  the  Execution  oftfaeJPower 
of  Ap/pointment?  No  Decision,  peihapSi  is  exactly  i|a 
point  •  The  JDictOy-  ^th  the  exception  of  what  is  in-^ 
feraUe  horn,  the  Lord  CkancM^B  Opii^on '  in  Jfawi- 
inliy.  MaundreU,  are  in  favour  of  the  Wife's  ckiaa  to 
Dower.  In  G^odhiU  v.  Brigham  (d),  there  was  a  Doriaa 
toaFemeCovertin  Pee,  with  a  Power  to  dispose  of  the 
Estate  without  the  control  of  her  Husband,  and  the 
Power  was  held  to  be  void;  being  considered  as  *^b- 
eorbed  b  the  Estate  in  Fee.  Mr.  Serjeant  Xe  Blanci  in 
tbri^  Case,  defined  a  Power  to  be,  ^  an  Autho^ty  en* 
abling  one  Person  to  dispose  of  the  Interest  which  is 
Untied  in  another  f*  and  the  Mr.  Justice  Bulhr,  in*  his 
Jidgmelit  approved  of  liiat  definition.  InCcirvXAoaiiif* 
'Ism  (e).  Lord  Ahanby,  adverting  to  GwMilly.  Brigkumr 
says,  'M  do  not  conceive  the  Judges  meant  to  dacvie 
that  wUere  there  is  a  Conveyance  to  such  uses  as>'a 
Man  shall  appoint,  and  in  default  of  Appointmenty^to 
his. own* right  fieirs^  the  Paity  may  not  under  the 
Pbwet*'c^^te  an  Estate  that' will  saperdede  the  £sti^ 
iiiFe^;iliough*not  perhaps  io  bar  Ddwer.  In  MawnifM 
V.  Maundrdl(f)i  when  the  Case  Was  before  tbe  xMtuUt 

-  Q>)  1  y^«  »74*    •  .  (d)i  i  Bos.  A  ]^uVj  1^^ 

Ic)  4  T.  R.  39 ;  but  see  the         (e)  4  Ves.  631 .   See  p.  637. 
observations  on  that  Case  in        (/)  7  Ves.  567. 
Smih  V.  Lord  Canidfard,  «  '    ^      ^       ^'  ^    ^^^ 
Vss.  jteiyoj. -''*  -    ''**"    '^'^  ^'-  •  '  "•  n»  ^» »  ^mT 
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ite<.         Kdtoer  jr.  HdUiicrCO.  M*  a»  **?•  G#ii^iQij^,Op,^ 
^"1      """""^     and  it  is  suiiffuisg,  that.a  dift wit  doctriiie  atlwid  hiyre^ 
^*^  bifen  eacpressed in  GoodkiU  ▼.  jBhjgAam(ii).  The^I>ewioa 

pTv  tliere  was  riglit,  booaivifiy  dearly,  the  Goaveyaaee  toc^k 

effi»ct  out  of  the  Wife's  Interest  in  Fee,  and  not  under, 
her  Power;  but  the  opinioti  that  the  Power  Wis  pierj^- 
in  the  Fee  was  certainly  erroneous. .  Where  jther^  is^a  , 
Power  and  Appointmenty  and  also  a  Pee  in  the.  same . 
Person,  there,  until  the  execution  of  the  Power,  and  un^ 
default  of  execution,  the  Wife  is  entitled  to  Dpw^r ;  but. 
if  the  Power  be  executed  the  Wife's  right  to  Dower, 
is  displaced.  Such  a  mode  of  limiting  an  Estate  has 
been  resorted  to  by  the  most  eminent  Conreyancers,' 
as  a  mode  to  enable  a  husband  to  defeat  any  Claim  of 
Dower.  Dower  is  a  deriyatiTe  Estate;  and  .when  the 
Estate  of  the  Husband  ceases,  as  it  does  under  an 
execution  of  the  Power,  the  Wife's  right  to  Dower 
'  exists  no  longer;  cetsante  statu  primHvo  ceuai  atque 
dsrivatimis.  The  Vendee  under  the  Power,  according  to 
Sir  Edw.  Clem's  Case,  takes  as  if  the  Estate  had  been'^ 
limited  to  him  by  the  Deed  creating  the  Dower  (p).  Lord 

<l)  a  Atk.  74s;   see  also  such  aPower  may  bereMr?ed 

Ktnytm  V.  SMiioHt  dtei  in  2  to  thePenoa  baviog  the  Bfcar^ 

Vet.  juD.  600, 1.  and  AW4«  v.  and  is  capable  of  being  axo»^ 

Shirley,  cited  in  the  note  to  cuted* .  The  extent  to  whicl]^ 

a  Ve8.jun.  604.            ^  the.contraiy  proposition  would 

(m)  6  Hep.  17  b;  and  see  go  in  affecting  Tides  is  sur- 

CmmiMghom  v.  Mo<kkf,  1  Ves,  prising^  ondtherefore  the'state-! 

sen.  176.      Doe  V.   Martm,  *  mebt  of  any  doubt  upon  it  ^js 

4  T.  R.  39.    Dor  V.  WeUer,  alarming."    S^  dso  Do6Mm 

7  T.  R.  478.    MamtdrtU  ▼.  v.  Bcnman^  3  A^*  4^^ '  ^^ 

Maundrea^ioVm,  956,  where  cock  v.  Mcmk,  s  Ves.  190. 

the  U>nlChanc6Uer  says,  **It  (s)  1  Boe.  &  Plill.  igid.  ^ 

eannot  be  represented   as  a  (o)  6  Co.  17. 

question  of  any  doubt,,  that  (p)  See  also  La^yC^ii^sAesf's 


CASES  IN  CHANCERY.  ^^7 

\  says  in  Maundrell  v.  Maundfttt(q),  the  Fee  vesta  ^^•»' 
until  tbe  teeeution  of  thfe  Power,  and  the  execution  of 
tile  Tower  is  a  limitatioD  of  a  Use  under  and  by  tbe 
sffect  cff  tke  lofetrument  by  which  the  Power  was  re- 
served. When  the  Conveyance  operates  on  the  Fee 
ailone,  and  there  is  no  execution  o(  the  Power,  Dower 
attacheSt  init  when  the  Power  is  executed,  the  right 
to  Dower  is  extinguished.  In  Cave  v.  Holford  (r), 
Mr.  Justice  Heath  says,  that  if  such  a  Power  as  in  tliis 
Case,  is  executed.  Dower  is  defeated.  In  Maundrell  v. 
Maundretl,  Lord  Eldon  describes  Mr.  Justice  Heath  as 
a  Judge  eminently  versed  in  the  knowledge  of  Convey- 
ancing. It  may  be  admitted,  that  a  Husband  is  entitled 
by  the  Curtesy  when  there  is  an  Estate  Tail,  notwith- 
•landing  the  determination  of  that  Estate  by  the  failure 
of  Issue,  as  in  Sammes  and  Payne's  Case  (s).  It  may  also 
lie  admitted,  as  stated  in  that  Case,  that  if  an  Estate  de- 
ienauies  by  a  springing  or  a  shifting  Use,  the  Husband 
is  entitled  to  his  Curtesy,  notwithstanding  the  determi- 
nation of  the  Estate  of  his  Wife ;  nor  is  it  denied,,  that 
when  the  Estate  of  the  Wife  is  avoided  by  an  executory 
Derise,  the  Husband  has  hkewise  been  held  entitled  to 
hisCartesy,  thongh  the  Estate  of  his  Wife  is  determined, 
as  was  held  in  Buckworth  v.  Thirkell(t)\  which  Case 
was  confirmed  by  Goodenough  v.  Goodenough  in  1 775,  (of 
which  Mr.  Prestam  said  he  had  a  Note  (u) ;)  but  notwith- 
•iaoding  these  analogous  Cases,   the   long   received 


,  Moore,  961.     Robiiuon  1  Roirs  Abr.  676. 

v.Hardoaetk,  S  T.  R.  341.  (/)  1  Collec.    Jurid.    33s. 

VenahkM  v.  Mcrris,  7  T.  R.  3  Bos.   &    Pull.  652.    S.  C. 

348 ;    and  see  Mr.   Bacik*%  notiGed  also  Har.  &  But.  Co. 

Opinion  at  the  end  oiHiUmrd%  Litt.  841 « a.  note  4.  edit  ittfa. 

edition  of  Touchstone,    and  See  also  Mr.  P^e#/oji'< '<  Emiw 

JbicAv.irAM«iiir,6£ast,s8.  on  the  Quaniify  of  Esiateir 

tf)  to  Ves.  S56-  istedit.  5«5. 

(r)  3  Ves.  jun.  657.  («)  Mr.  Freston  has  alluded 

(f).i  Leon.i67;S.C.8Co.  to  Uiis  Case  in  the  3d  Vol. 

34.  1  And.  184.   Goldsb.  81.  of  his  work  '<  On  Abstracts^" 

See  also  Flatek  v.  Ventrice,  p,  37tt. 
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^t^aWtAWtt  ?  'If  the  firttoyry  fli*irfr(»dl<I'lMi1ttV*iW«rf* 

Ji isjIb  j9/*.jfc..i  'i:.'..  ^-       :r  ■'.    I>  X  ii.,  iin  3if<  i^dl'idw  ,ai 

EJffeflC^ « ^4t#f  i>9?««^  ..ItiT'^  ifcm^>4(My 
°*'^^m«/ir  ionii^e^  :^la''  th&t  '«k^  mi^mi^mt 

dearly  void.   Before  the"  SfeWfe' tJ/ tJfefetf'i^afifii*fl8«M 

not  be  a  trustee  for  hioosijlC.}  ,R«\r..S*R)I^W  ^^^"^ 

o$mJhmri  5«»,,W>de*.  a  Pftttv^3{afifi<il9..^»'B8|jf  ^ee ; 

nor  can  he  have  a  Power  over  his  own  legal  F^)U^|n 

he  is  the  only  Ceitui  que  Use.    The  Conveyance  was  to 

*'iEI  ^arcTi'^er  in  Fee,  to  dticB  ikvk  jft  h4*!i6«5a  d^int, 

*'lnd^n-de'fa\ilt  of  appointment  to  hJinlself 4iPf^«"«lB»e 

'fesV/eWVoid:    The  opinlonB'eralP'I««r^*.«^brt 

that  conclusion.    If  that  Case  had  Ijeen  ^Ujj.|Mrgued, 

and  correctly  decided,  it  must  have  been  ruled  that  the 

(s)  Mr.  Sugde»ia»iMimi  ■  -appaiat  by  Deed  or  Will ;  and 
thb  Case  in  the  2nd  edit,  of  hU  for  want,  or  in  dcfauUof,  and 
work  "  On  Poiro'»,''-p»r3«OJ..  W«ftpH«9e«bW»%rffd  «?«. 
It » tlMi8,«teted :  The  Widow     Mpointmcnt,  to  the  useof  the 


s  s 
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Wife  ^JHtMl  ^MMifbbbHPCft^ftfJSMbfMFl  W^^tiR^fi     ■    '?M>     - 

is,  whether  she  remains  dowable  of  that  Estate,  after  it 
^Is'lBSen'^dSr^fi^Aby^he  exerdse  of  the 'Boire^'Auld 
*diA^fb'/e'W^hl  W6'^'  dUfeaMd,  the  DbWr"«yebls 
''^e^Sid^lit  <^'th^'PeV^itt  also 'be  deUk*^.  >A9(iJl  He 
'^m\k' l^t^ii^A  ^:'Liit,  id  the  tiew'trhtck  flte-lttd^ 
'iUk^l^^MeCi^'ildlik'iAe  pbiflti  <bbifgfa>«M  pMtat 
%ilUdtily^-^^'ok  mti  CUe.  -  lli&iOdnVe^tii^o^ 

rates  M  an  execution  of  the  Power,  and  all  4b«'(l«i|e 
9{<IWf9S^%f^  if)^op,a^,if  0ie  Power  alQne  had  been 

'  ^^''kSSa  'i^  i' Question  iif-grfeifiibpoHaiMJi rit'mbffgo 
"i^m-}^'- ■'.-.-.-    .        '  ...   .... 

,;tn(o{9|f.  t(Sp»^i!iioi|:  fioti:  lufei  sai^,  i  tbQ  Partdes,  w/^ 
<)ifllxiowr]t(hlt^f>)d'th0.wpen^9  pf  going  to  Law>  apAwcre 
iidqfifmiqA9f  JwMilg  <»  the  ppimoa  of  the  Ftc^rjC^fmcc^w*. 

^  Tae  Vice-Chancellok: —  '^ 

erft  ,ii. ^11  '''HM   •    *w  .  '  •  •  ^  ,  ,        ^,, 

As  that  is  their  wish^  I  will  look  into  the  Cases.    ''^ 

haA  ;  Hi 7/  id  b'-^M\  /.,  ^■■t-j-,  jj 


^^^^)4^^tf  A^^»i^  €6^'Ae  ^d  ^of -Mdi  F^ntoniaCid  ^r- 
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>89i.  R^  sold  to^tke:  Blaifttiff,  and  tkereupoo  ezeented  his 

'  power  of  Appointment  in  fitvour  of  the  Plaintiff.    Th^ 

^^^  Plaintiff  bm  since  ^contracted  to  aeH  tihe  same  Estate 

r  ^to  ^  ^^  Defendant,  and  has*  filed  dm  Bill  for  a  apeciia 
peirfbrmance  of  that  Contract.  The  Defendant  has  dai* 
iBurred  to  the  Bill,  upon  the  grovnd  that  the  Wife  <ff 
JiMts  Raif  nmy  be  dowable  out  of  this  Estate.  The 
HSnefttion  simply  is,  whether,  when  tbe  Husband's  Estate 
of  inheritance  is  determined  by  a  shifting  Use,  and  the 
Hwband  afterwards  dies,  leaving  the  Wife  surviving, 
ahe  is  entitled  to  cdatm  Dower  against  the  Appointee  of 
tissnewUse? 

In  farour  of  the  Wife's  Right,  there  is  the  dktmm  of 
A$idermm,  in  the  case  of  Sammea  v«  Payne  («) ;  there  is 
aleo  the  doubt  expressed  by  Lord  Alvanky,  in  Cox  t. 
Chamberlain  (a) ;  the  Decision  in  the  case  of  an  exectftoiy 
Devise  in  Buckwarth  v.  Thirkell  (6),  as  to  Tenancy  by  the 
Curtesy ;  and  a  similar  Decision  in  a  case  of  executory 
Devise,  as  to  Dowef^  in  Greenwood  v.  Greenwood,  refer- 
red to  in  Mr.  Park's  Book  (c).  On  the  other  hand,  there 
in  Ae  expressed  intimation  of  Lord  Eldon's  Opinion  in 
Maundrell  ▼.  Maundrell^  against  the  title  of  Dower ; 
^aiid  in  Mr.  Sugdtn^%  Book  tm  Powers,  there  is  a  Note  of 
a  case  of  Morton  v.  Lees,  said  to  have  been  lately  de^ 
cided  in  the  Court  of  Exchequer,  against  the  Dower. 

These  conflicting  Authorities  create  too  much  doubt 
in  the  Question,  to  make  it  fit  that  this  Court  should 
bind  a  Purchaser  without  the  further  opinion  of  a 
CoortofLaw(iI). 

(z)  1  ijHm.  i6d.  the  Court  of  JTtfig^f  Bench,  on 

la)  4  Ves.  631.  the  3i8t  October  1821.    The 

(3)  1  ColL  Jurid.  332.  Judges  took  tinilp  to  consider 

(c)  Park  on  Dower,  168.  their  Certificate.) 
Id) .  The  Cftte  was  argued  in 


i    •'  *•-  -"^W         iBau 


9)r»^:: 


:I  Aini0]iKE¥  QEKERALv.  iiARl£Y:.i..  i.^.*!  iitbanT^igtb 

t''*  If  t.:  ■'  i'  '^   "Ji  •*   '>  ■--  >  /   '  ".      •  ^-'»M  > 'J  'iitcv         March.. 
^  HISj  Cai^se  oiQw  cajoae  on  for  fjHth^r.  Directions  on       qdS^Ky. 

^e^^jfti/er/p  Repcjrt.     If  appeared,  ^.i^^®  ttepoUi  that     .' ^ 

byjndentiyft^  of  f^ase  and  Release,  dated  the  first  and*    .M.  N.  haohg 

se^oi^i  day8.of  F^bniaiy  ji8o2,  between  lifichqelNewtori^  '^^'^^  charge* 

tl|e  late  Husband. of  the  Testatrix,  and  other  Petspps,  ^.,»j-  \  j  i- 
*~\i  >►    ,  •'   •    .^;,    •     •       ,-^  ,  .  'v,     -.^^  Wtll directed  hu 

and  by  virtue  of  four  seyeTalRecoveneSi  certain  Freehold,  Trustees  and 

^states,  in  ttie  Counties  of  York,  Middksex,  Xjloucest'er,  Executors  to 

ana  tJncotn,  were  conveyed,limited,  settled  au^' assured  convert  all  kis 

(subject  to  certain  Estates  for  Life  thereby  limted  **to  ^^P^ly  into 

the  said  Michael  Newton,. tmd   to   Sii«i/iiia  Countess  ^^J^"^'*^^ 

l)6wager    ot"    Oxford,    and    Countess '  Mortimer   and  ^  J^^^Lt 

^aehmnt  Biiindeli,  with  divers  Remainders  'bv^r 'to  fii'e^  ^^ea^Sfc.  topau 

fsstie  oP^heir  respective  Bodies,  as  therein  particularhjT  the  Residue  to  his 

teetitionerf  tafl  intended  to  be  thereby  corroboraf  eff  '^rif  ^f^fe,  A.  N. 

^onfirm^d),''fel  the  tise  of  Sir  Chartes Xiotton;  ^it'Sdrti^     A.'S.byher 

tfrahAM  Aud  Senfamtn  ttdndleij,  tieirHe&s  and  Assign^  ^'^J  ^^^  ^ 

fbi'^,iip6ttTtugtthattheyortheSurliVir  bfih^^  II^pSII/^ 

ffifett^itt  (ir  Assijgns,  should  absolutely  sell,*  cbriVe^  iliSf  Estate  after 

^^^se  of  the  same  Heredittoients  and  Premises,'  and  certoinFayments^ 

«tand  possessed  of  and  interested  in  the  Monies  iMt\i  to  Charities. 

Should  arise  by  such  Sale,  upon  Trust  amohgst  otSner  4ft cr  her  Death 

ttengb,  afe^f  paying  the  several  Charges  ^nd  Inototo^  It  wTJT 

brakiees  thei^in  mentioned,  to  pHy  the  sum  VSf'5,bod'ft  paid  off, 

to  the  said  MkhatlNewton,}!!^  Executors,  Administrators      jjdd,  that  the 

Of'ABsigns;  "with  lawful  Interest  for  the  same^  t6''l>e  Monks  charged 

tomitutaifrtm  ike*tiiae  of  liie  deoeaae  of  the^oriVer  on  Lands,  did  not 

4>f  Uieni  lAMfsaid^MitAaa;  Newion,'  SwsaMa  C(}unte^4yf  P^*  f^.  ^^ 

Oxford,  and  Catlierine  Blundell,  and  f^iiDrei^ffstfae:**  !?!'^^'' *"^ 
•   <  ^'    .  .,    ,       .  ,     .    ;,         r       ,     ...      .         that  such  Bequest 

their  Bodies  entitled  or  inheAtable  under  the  Limitations  ,j^  ^^^  ,^^^ 

Wt,WfiW  .tcs.b«  ^b^K^by  ^ppfirmed  or  estobli«b«4.  O^ipg  Mortmain  Act. 
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the  Sum  which  he^  the  Baid  Michael  Newton^  had  already 
paid  or  engaged  to  pay  for  the  Costs,  Charges  and 
Expences  of  preparing  and  engrossing  the  said  Inden- 
ture of  suffering  the  said  several  Recoyeries,  and  of 
levying  the  Fine  thereinafter  mentioned,  and  for  the 
Fines  and  Fees  incidental  to  the  renewal  of  the  Leases 
for  Lives  thereinbefore  and  thereinafter  mentioned); 
and  in  the  next  place  to  pay  the  sum  of  12,000/.  unto 
the  said  Michael  Newton,  deceased,  his  Executors,  Ad- 
ministrators and  Assigns,  with  legal  Interest  for  the 
same,  as  therein  mentioned ;  and  in  the  next  place  to 
pay  the  sum  of  12,000/.  unto  the  said  Charlotte 
Pigott,  her  Appointees,  Executors  or  A^^i^istrators, 
as  therein  particularly  mentioned;  and  in  the  next 
place  to  pay  the  sum  of  10,000/.  unto  such  Person 
or  Persons,  for  such  intents  and  purposes,  and  in 
such  manner  as  the  said  Charlotte  Pigott,  notwith- 
standing her  Coverture,  by  any  Deed  or  Deeds, 
Writing  or  Writings,  to  be  sealed  and  delivered  by  her 
in  the  presence  of  and  attested  by  two  or  more  credible 
Witnesses,  or  by  her  last  Will  and  Testament  in  writing, 
or  any  Writing  in  the  nature  for,  purporting  to  be  her 
last  Will  and  Testament,  or  any  Codicil  thereto,  to  be 
signed  and  published  by  her  in  the  presence  of  two  or 
more  credible  Witnesses,  should  direct,  limit  or  appoint 
the  same ;  and  in  default  of  such  declaration,  direction, 
limitation  or  appointment,  to  pay  the  same,  or  so  much 
thereof  concerning  which  no  such  declaration,  direction, 
limitation  or  appointment  should  be  made,  into  the  proper 
hands  of  the  said  Charlotte  Pigott  if  living,  or  if  dead 
then  to  her  Executors  or  Administrators,  as  part  of  her 
Personal  Estate.  Charlotte  Pigott  afterwards  by  Inden- 
ture of  Three  Parts,  bearing  date  the  16th  August  1803, 
and  made  between  the  said  Gillery  Pigott  and  Charlotte 
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Pigoii  his  Wife,  of  the  Ficst  Part;  the  said  Sir  Charley 
Cotton^  Sir  James  Gralmm  and  Benjamin  Handley, 
(Trustees  of  the  said  Indenture  of  the  2d  February 
1 802),  of  the  Second  Part ;  and  die  said  Miclmel  Newton 
of  the  Third  Part ;  in  consideration  of  a  certain  Annuity 
of  ^00  /.  per  annum,  thereby  agreed  to  be  paid  to  her 
by  the  said  Michael  Newton^  during  the  joint  Lives  of 
him  the  said  Michael  Newton^  and  the  Survivor  of  them 
the  said  Gillery  Pigott  and  Charlotte  his  Wife,  and 
secured  as  in  the  said  Indenture  is  particularly  men- 
tioned, duly  direct,  limit  and  appoint  the  sum  of  6,000  /. 
part  of  the  aforesaid  sum  of  ^0,000/.  in  case  the  same 
should  become  raiseable  and  payable  under  the  Trusts  of 
the  said  Indenture  of  Release,  together  with  all  Interest 
to  be  raised  or  payable  in  respect  of  the  said  sum  of 
6,000/.  unto  the  said  Michael  Newton,  his  Executors, 
Administrators  and  Assigns,  to  and  for  his  and  their 
own  absolute  use  and  benefit ;  and  the  said  Charlotte 
Pigott  did,  by  virtue  of  such  Powers  and  Authorities 
as  were  vested  in  her  in  and  by  the  said  Indenture  of 
the  sd  February  1809,  direct  the  said  Sir  Charles  Cotton, 
Sir.  James  Graham  and  Benjamin  Handley,  and  the  Sur- 
vivors and  Survivor  of  them,  and  the  Trustees  for  the 
time  being  for  the  sale  of  the  said  Hereditaments  so 
made  saleable,  in  the  events  and  in  manner  aforesaid,  to 
raise,  pay  and  apply  the  said  sum  of  6.ooo  /.  and  Interest 
unto  the  said  Michael  Newton,  his  Executors,  Adminis- 
trators and  Assigns  accordingly.  Michael  Newton 
afterwards,  on  the  4th  day  of  November  1803,  died, 
leaving  a  Will,  dated  the  23d  day  of  December  1800, 
whereby,  after  specifically  bequeathing  to  his  Wife, 
Ann  Newton,  a  Leasehold  Dwelling-house  in  Harley- 
street,  and  certain  Personal  Effects  therein  mentioned, 
gave  and  bequeathed  imto  Sir  Thomas  WhicJtcole  and 
Benjamin  Jfandley,  (the  Trustees  and  Executors  named 
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in  ihe  said  WiO),  all  and  erery  other  the  MesBQ^es, 
Lands,  Tenements  and  Hereditaments  whatsoever,  and 
all  and  every  his  Goods,  Chattels,  Stock8,Punds,  MoaiW, 
Mortgages  and  Securities,  and  all  other  his  Personal 
Estate  whatsoever,  (except  as  therein  excepted) ;  upon 
Trust,  so  soon  as  conveniently  might  be  after  his  De- 
cease, to  sell  the  same  Messuages,  Lands,  Tenanents 
and  Hereditaments,  and  also  to  sell  and  convert  into 
ready  Money  all  such  parts  of  his  Personal  Estate  and 
Effects  as  should  not  consist  of  Money,  and  to  get  in  aH 
such  parts  thereof  as  did  consist  of  Monies  and  Secu- 
rities for  Money,  and  to  pay,  apply  and  dispose  of  the 
Monies  to  arise  therefrom,  in  manner  and  fbr  th^  pnop- 
poses  thereinafter  mentioned;  (that  is  to  say),  in 
payment  of  his  the  said  Testator's  Debts;  and  also 
of  a  certain  Annuity  and  pecuniary  Legacies  therein 
mentioned;  and  after  full  payment,  satisfaction  and 
discharge  of  the  said  Debts,  Legacies,  Funeral  and 
Testamentary  Expences,  and  investment  of  a  sufficient 
Sum  to  answer  the  said  Annuity^  then  upon  Trust  to 
apply  and  dispose  of  the  full  and  clear  residue  of  the 
Monies,  which  should  arise  and  be  received  and  come  to 
their  hands  from  his  Real  and  Personal  Estates  by  virtue 
of  the  said  Will,  unto  his  said  Wife  Ann  Neuron,  to  and 
fbr  her  own  use  and  benefit.  Ann  Newion,  by  her  Wfll, 
gave, "  what  remains  of  myProperty,after  paying  my  just 
Debts  and  Legacies,  to  be  applied  in  the  following  man- 
ner : — ^To  Hospitals,  Schools  and  CharitaMe  InstitutKiM, 
for  the  benefit  of  Society,  i  oo  /.  each,  as  fer  as  it  will  go." 


SuMoma  Countess  of  Oxfbrd,  and  Catkerme  BbuMt, 

t>olh  died  in  the  life-time  of  the  Testatrix,  Ann^  Newta$, 

-without  leaving  any  .Issue,  whereby  .tiM  Eetateai  f^pt- 

prised  in  the  said  Indenture   of  Release  of  the  3d 

'February  1802,  became,  under. the  limitations  therein 
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contained,  nested  in  th^  said  Trustees  ti^reof  in  trust 
for  Sale.  The  two  sums  of  5^000 /•  and  1,2,000  /.  were 
not,  nor  was  eitfier  of  them  raised  or  paid ;  nor  were  the 
Estates  diarged  therewithsold,  or  contracted  to  be  sold^ 
previous  Id  the  death  of  the  Testatrix;  but  it  was 
admitted  before  the  Master,  by  the  Defendant  Marihq 
Harkjf,  that  both  the  sums  of  5,000/.  and  is,ooo/. 
had  since  been  received  by  her  from  the  Executors  of 
Mich.  NetotoHf  who  received  the  same  from  the  Trus- 
tees in  whom  the  Estates  charged  therewith  were  vested 
for  the  purpose  of  Sale.  Some  of  the  Debts  of  Mich. 
Newiim  remained  unpaid  when  the  17,000/.  was  paid  off. 
The  Question  was,  whether  the  sums  of  5,000/.  1 2,000  i. 
and  6,000  L  were  well  bequeathed  to  Charity,  or  whether 
the  Bequest  was  void  under  the  Mortmain  Act  (6)  ? 

Mr.  Hart,  and  Mr.  Sinq^kinson,  for  the  Relators,  and  in 
support  of  the  Charitable  Legacies ;  Mr.  Shadwett, 
and  Mr.  Twiss,  for  Parties  in  the  same  Interest. 

The  sums  of  5,000  /.  id^ooo/.  and  6»ooo  /.  bequeathed 
by  Mich.  Newton  to  his  Wife,  and  by  her  given  to 
Charity,  were  well  bequeathed.  Mrs.  Newton  in  her  life- 
time, or  her  Executrix  after  her  Death,  could  not  claim 
those  Monies  until  the  Debts  of  Mich.  Newton  her 
Husband  were  paid,  and  the  previous  Trusts  of  his  Will 
performed.  The  Land,  by  die  direction  for  that  purpose 
in  the  Trust  Deed,  and  in  the  Will  of  Mich.  Newton, 
must  be  considered  as  converted  into  Money.  Mrs. 
Newton,  took  k  as  Personalty,  and  it  passed  to  the 
Charities  under  die  residuary  Clause  in  her  Will. 
MidHeton  v.  Spieir'(a),  is  in  point.  It  appears  by  the 
Register's  Book,  that  the  Personal  Estate*  was  in  that 
Case  bequealhed  to  Charity,  and  the  Money  arisingihm 
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certain  Copyhold  Estates^    which  the  Testator  had 
contracted  to  sell,  was  held  to  pass.    Mr.  Bwwn'^ 
Report  is  very  short  on  that  Question,  nor  does  the 
Marginal  Note  mention    it;    but  by  the   Register's 
Book  it  appears  to  have  been  raised,    argued  and 
determined;  that  Case  therefore  is  strongly  in  point. 
The  Survivor  of  the  three  Tenants  for  life,  mentioned 
in  the  Deed  of  i8as,  died  a  year  and  a  half  before  Mrs« 
Netoton ;  the  Trustees  should  then  have  raised  the  Mo- 
nies ;  if  they  had  done  so,  and  the  Money  had  been  paid 
over  to  Mrs.  Newton,  it  would  clearly  have  passed  by 
her  Will.    Is  then  their  breach  of  duty,  in  not  imme- 
diately raising  the  Money,  to  have  the  effect  of  invali* 
dating  this  Bequest?  The  Charities  could  not  say,  give 
us  the  Land  and  not  the  Money  ;  they  could  not  elect  to 
have  the  Land.     If  a  private  Legatee  had  any  claim  to 
an  Election,  these  Charities  could  have  no  such  claim  in 
the  face  of  the  Mortmain  Act.  All  the  Charities  could 
do,  would  be  io  call  upon  the  Executors  of  Mrs.  Newton, 
who  must  call  upon  the  Executors  of  Mr.  Newton,  and 
they  upon  the  Trustees.  It  is  true,  that  in  Roper  v.  Rat- 
cliffe(b),  it  was  held  in  the  House  of  Lords,  on  appeal, 
that  though  Lands  given  in  trust,  or  devised  for  the 
payment  of  Debts  and  Legacies,  should  be  deemed  in 
Equity  as  Money,  in  respect  of  the  Creditors  and  Le^ 
gatees,  yet  that  it  is  not  so  in  respect  to  the  Heir*at- 
Law  or  Residuary  Legatee^  and  that  as  regards  them  a 
Court  of  Equity  will  consider  theqi  as  Lands ;  and  ac- 
cordingly, in  that  Case,  the  Residue  being  devised  to 
Papists,  it  was  considered  as  a  void  Devise ;  but  that 
Decision  gave,  ^eat  dissatisfaction,  as  is  observed  by 
Lord  Mansfield,  in  foone  v.  Blount  {c).    If  Mrs.  Newton 
had  died  intestate,  the  Money  would  have  gone,  not  to 
her  Heir,  but  to  her  personal  Representatives. 

(*)  9  Mod.  167.  (c)  a  Cowp.  464- 
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^  Mr.  Home,  and  Mr.  Farrer,  contra,  were  stopped  by 
the  Court 

The  Vice-Chancellob  : — 
The  object  of  the  9  Geo.  2, 0.36,  a$  its  T^tte  ipiports,  was 
to  prevent  Land  becoming  inadkneble ;  but,  in  order  to 
secure  that  object,  the  LegisUture  thought  it  prudent, 
not  merely  to  prohibit  Gifts  of  Land  to  Charitable  Uses, 
but  to  prohibit  Gifts  to  Charitable  Uses  of  any  int^est 
in  Land,  being  aware  that,  by  circuity  and  election,  the 
Land  itself  might  be  acquired,  in  most  Cases,  as  the  re- 
sult of  an  interest  iti  Land.  Tb$t  Money  to  arise  from 
the  sale  of  Land  is  an  interest  in  Land,  admits  of  no 
doubt ;  and  it  is  plain,  therefore,  that  Mr.  Newton  could 
not,  by  his  Will,  have  devoted  thes^  Sums  to  Cha- 
ritable Purpose^.  At  the  death  of  Mrs.  Newton,  these 
Sums  were  not  raised,  and  the  interest  in  tile  Land  con- 
tinued; and  if  Mrs.  Newton*B  Will  is  to  c^ny  thoSQ 
Sums  to  Charitable  Uses,  it  most  of  necessity  pass  to 
such  Uses,  an  interest  in  Land.  It  can  make  no  dif" 
ference  that  Mrs.  Newton  had  not  the  immediate  personal 
right  to  call  in  these  Sums.  She  took  the  property  in 
these  Sums,  and  the  other  Personal  Estate  of  Mr.  New- 
tony  subject  to  his  Debts  and  the  Charges  of  his  Will, 
and  die  Executors  were  but  Trustees  for  her;  and  the 
Statute  must  equally  apply,  whether  the  interest  in  Land 
which  subsisted  at  the  death  of  Mtb.  Newton,  was  in  her 
immediate  personal  demand,  or  of  her  Trustees. 
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s^7th  Jane.  jCORK  v.  WILCOCK. 


Wken  A&er-     (Jji  ^g  2i8t  March  1814,  the  Defendant  gave  his 

menti  w  a  Plea    protoigsory  Note  to  the  Plaintiff  for  700  /.  with  Interest. 

^^f*      Xbe  Note  was  not  paid,  and  the  Plaintiff  in  1 820  brought 

an  Action  upon  it.    The  Defendant  pleaded  the  Statute 

of  limitations,  and  the  Plea  was  replied  to,  and  Issue 

jbined. 

The  Plaintiff  by  his  Bill,  stating  the  foregoing  facts, 
further  stated,  that  he  was  unable  to  proceed  with  safety 
to  the  trial  of  the  Action,  as  the  Defendant  pretends  he 
did  not  within  six  years  next  before  the  commencemmt 
of  the  Action  promise  to  pay,  and  the  Plaintiff  is  not  in 
possession  of  admissible  evidence  to  prove  such  Promise. 
The  Bill  then  charged  that  the  Defendant  did  on  several 
occasions,  subsequently  to  the  7th  June  1814,  and  before 
the  commencem^t  of  the  Action,  verbally  promise  and 
undertake  to  pay  the  Plaintiff  the  amount  of  the  Note, 
and  admitted  that  the  principal  Sum  was  unpfdd,  and 
also  admitted  to  diVers  Persons  that  the  Money  was 
owing.  A  further  Charge  was,  that  oh  the  4th  pC  July 
1815,  the  Wife  of  tiie  Defendant,  as  bis  Agent  and.  with 
his  privity,  paid  to  the  Wife  of  the  Plaintiff,  as  his  Agent^ 
the  sum  of  35  2.  for  one  year's  Interest  on  the  Note,,  up 
to  the  31st  March  1815;  and  that  on  the  3d  June  i8i6» 
the  Defendant  or  his  Wife,  as  his  Agent  and  with  his 
privity,  paid  to  the  Plaintiff  the  further  sum  of  35  /. 
for  one  year's  Interest  upon  the  said  Note,  up  to  the 
dist  March  1816;  and  that  on  that  occasion  the  Plaintiff 
repaid  to  the  Defendant,'  or  permitted  him  to  deduct 
from  the  said  sum  of  35/.,  the  sum  of  3/.  io«.,  being 
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the  amount  of  one  year's  Property  Tax  upon  the  said  ig^i. 

Payment.    The  Bill  further  charged  sunilar  Payments  -   - 

for  Interest  up  to  the  sist  Mardh  1817,  and  to  the  C^nx 
21st  March  1818,  and  that  the  Plaintiff,  at  the  re- 
quest of  Defendant  or  his  Wifei  endorsed  upon  the 
Note  receipts  or  acknowledgments  in  writing  for  each 
of  the  Payments  as  they  were  made.  T%e  Bill  then 
charged,  tiiat  the  Defendant  had  been  in  the  habit 
of  keeping  written  accounts  of  Us  pecuniary  Dealings 
and  Transactions,  and  that  he  has  or  had  Books  of  Ac 
^county  written  Accounts,  Papers  or  Writings,  in  which 
he  or  some  Person  or  Persons,  as  his  Agent  or  Agents, 
hath  or  have  made  some  Entries  or  Entry,  M^moran^ 
dums  or  Minu^,  relating  to  the  said  sum  of  700  /.  and 
to  the  several  payments  of  Interest  so  made  on  account 
as  before  stated,  or  relating  to  some  or  one  of  these 
partictdars;  and  t&at  the  Defendant  is  or  was  in  possefr* 
sion  of  some  Documents,  Papers  or  Writings  relating 
to  the  whole  or  part  of  the  matters  before  stated,  or  to 
some  of  them,  by  which  the  truth  would  appear;  and 
that  the  Wife  of  the  Defendant  informed  Urn  of  the 
several  Payments  made  as  aforesaid,  and  that  be  never 
made  any  objection  or  ever  alleged  or  pretended  that 
die  Money  was  not  due ;  and  that  die  PlaintiiF  is  unable 
to  proceed  to  the  Trial  without  a  Discoveiy  from  the 
Defendant.  The  Bill  prayed  a  Discovery  and  the  bene- 
fit thereof;  and  that  he  might  be  allowed  to  give  die 
same  in  evidence  on  the  trial  of  the  Action,       .      ,   ' 

The^Defendant  pleaded  to  part  of  the  Bill,  and  air* 
swertd  part.  The  Plea,  which  was  very  long,  stated  iA 
substance^  that  as  to  so  much  of  the  Bill. as  lehtted  to 
the  alleged  sum  of  700/.  due,  and  the  alleged  pay- 
ments of  Interest,  and  except  as  to  so  much  of  ilte  Bill 
whereby  the  Defendant  is  required  to  discover  and  set 
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.iS9i.  ^^^  ^  ^^^  ^^  Schedule  ^  Books,  &c.;  and  except  ^B 

-  to  80  mucb  Off  the  Bill  as  sought  a  Discovery,  whether 

^^^  the  Wife  of  the  Defendant  did  not  kiform  him  of  the 
several  Payments  91  the  BiU  mentioned,  and  whe&er 
he  made  any  objection  as  to  those  Payments,  or  alleged 
they  were  not  dn^,  the  Defendant  pleaded  the  Statute 
of  Litnifationd ;  and  averred,  that  'li  the  Plaintiff  ever 
had  any  cause  of  Action,  the  tiftmi^  accrued  above  six 
yeitrs  before*  the  fi^ng  of  the  BUI,  and  above  six  yeaiB 
before  the  cdmmtocement  of  the  Action  $  and  then  the 
Ptea,  by  av^rtient,  denied  the  several  factg  rtated  in 
the  BiU,  and  which  were  also  denied  by  the  AnswcfT 
^poompUying  the  Plea. 

Mr.  Wray,  in  support  of  the  Plea ;  Mr.  Bellp  contra* 

Wiiem  the  Gaae  was  opened,  tite  Viee'^^hmipiUcr 
objected  to  the  foim  of  the  Plea,  as  containing  uflnteh 
eessary  Averments.  It  was  urged,  however,  that  the 
Plea  waa  good  aoooiding  to  the  inclination  of  the  Jhm^ 
CAoiMfibKs  Opinion  in  B^/ey  v.  Adamt  (a);  and  BmMk 
y.  fiSjNM^itas  also  cited  (&). 

The  Vics^CaANCSLtoB : — 
Whelte  .the  Pkmitiff  in  Equity  seeks  to  avoid  a  legid 
bur  tipbn  equitable  grbunds,  thdre  the  Defendant  in 
£qufty>  pleading  the  Ibgal  bar,  itiust,  of  necessity,  acr 
company  his  Plea  wMi  A?eanefits,  generally  djenying 
the  equitable  matter ;  for  otherwise  there  would  be  no 
ihet  to  be  tried  upon  his  Plea,  bedmse  ibe  Bifl  adyiits 
ihd.kgd  bar ;  and  .such  a  Ddfez^ddHt  aawt  ^eveiiheless 
etiataj^y  Hb  Plea  Mdth  an  Answer  to  a{l  ^  special 

(0)  6  Ves.  586.  In  this  Case,     are  stated,  as  to  the  necessity 
all  the  Authoriti^  and  espe-     of  Averments  in  a  Plea, 
cialfy  thit  of  Lord  Rcdesdak, .       (b)  15  Ves.  1-85. 
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circamstances  charged,  as  constituting  the  equitable 
ground,  that  the  Plaintiff  in  the  trial  of  the  general 
Averments  in  the  Plea  may  not  lose  the  benefit  of  the 
Discovery  from  the  Defendant. 

But  this  reason  and  rule  as  to  Averments  have  no 
application  to  the  present  Case. 

The  object  of  the  present  Bill  is  to  obtain  a  Discovery 
from  the  Defendant  to  be  used  at  Law,  in  order  to 
disprove  the  Plea  of  the  Defendant  there,  that  he  has 
made  no  Promise  within  six  years ;  and  this  Discovery 
the  Defendant  is  bound  to  give.  But  he  has  a  right  to 
protect  himself  in  Equity,  by  the  Statute  of  Limitations, 
from  a  Discovery  as  to  the  original  constitution  of  the 
Debt,  or  whether  it  has  since  been  paid.  The  proper 
course  therefore  is,  for  the  Defendant  to  plead  the 
Statute  to  such  last-mentioned  matters,  and  then  to 
answer  fuQy  the  rest  of  (he  ffill;  and  to  introduce 
Averments  in  die  Flea,  to  the  effect  of  the  Answer,  is  a 
useless  repetition  of  the  same  matter,  and  mere  confusion 
as  to  the  rule  and  use  of  Averments. 

I  must  over-rule  the  Plea,  but  I  will  permit  you  to  put 
in  another  Plea. 


S3t 
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The  Cause  was  afterwards  compromised. 
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t8ai.  divided  amongst  the  Survivors .  and  Suryivor.  of  them, 
^^        '     part  and  share  alike ;  and  in  case  all  my  said  Sister*^ 

Scott  Cbildren^hall  die  before  they  attaiQ  the  age  of  tiventy^ 
one  years,  then  in  Trust  to  pay,  assign^  transfer  and 
convey  the  said  rest,  residue  and  remaiader  of  my 
Personal  Estate,  and  the  accumulated  Interest,  Pivi* 
dends  and  Produce  thereof,  to  (lie  Children  of  the  said 
Edtoard  Crockley,  equal  Shaies  tiiareof,  Mfhenaoevepthey 
the  said  Children  of  the  said  Edward  Crockley  shall 
respectively  attain  the  age  of  twenty- one  years.  And 
iny  will  ai^d  meaning  is,  that  if  any  of  the  Children 
of  the  said  Edward  Crockley  shall  happen  to  die  before 
he,  she  or  they  shall  have  attsfined  the  age  of  twenty- 
pae  years,  then  the  Part  .or  Share  of  him,  her  or  them 
so  dying  to  go  afid  be  divided  to  and  amongst  th/fe 
Survivors  and  Survivor  of  them,  part  and  share  alike  ;'^ 
^d  the  Testator  thereby  authori^d  and  appointed 
his  said  Trustees,  or^tbe  Survivor  of  theno^  or  his  E^i^e^ 
cutors,  AdministroU^rs  or  Assigps,  to  sell  .and  dispose 
of  jemy  part  of  his  said  Freehold  and  Copyhold  Estates, 
ip.  order  to  pay  his  just  Debts  and  Legacies,  and  other 
sums  of  Money  therein  specified. 

The  Testator's  Sister  had  several  Children  bom  a^ 
the  Testator's,  Death,,  and  other  Children,  the  Plaii^ 
tiffs,  bom  after  the  Teeftator's  Death,  aiid  before. tl^ 
eldest  Child  attained  twenty-otie»  The  Question  w^ 
whether  the  latter  Children  toojk  any  benefit  under  thq 
Devise?  ^ 

Mv.Bell,  and  Mr.  Pembertoui,  fot  the  Plaintiff,  ccwii 
te.nded  that  the  Trustees  took  a  Fee ;.  and  tbat  ^cording 
U)  ElU99n  y.  Air^  (a),  no  Child  could  take  nntSl  tl^e 
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eldest  attained  twenty-one,  because,  if  all  the  Children  18^ >* 
died  under  that  age,  the  Estate  was  to  go  over ; .  and 
that  Children  bom  before  the  eldest  attained  twenty- 
one,  took  equally  with  those  bom  at  the  Testator's  Harwood 
Death.  They  cited  also  Baldwin  v.  Carver  (b),  and 
Hughes  f .  Hughes  (c).  It  is  very  clear  as  to  the  Per- 
gonal Estate,  disposed  of  by  the  residuary  Clause,  that 
all  the  Chfldreh  bom  before  the  eldest  attained  twenty- 
one,  would  take  equally  with  those  living  at  the  Testa- 
tor's Death.  And  the  apparent  intention  of  the  Testator 
was,  that  the  Real  Estate  should  go  in  the  same  manner 
as  his  Personal  Estate. 

Mr.  Owen,  contra,  was  stopped  by  the  Court 

•  The  Vice-Chancellor  : — 
'  In  this  Case,  it  may  be  well  conjectured  that  the 
Testator  meant  that  the  after-bom  Children  of  his  Sister, 
who  were  to  share  in  his  residuary  Personal  Estate, 
were  also  to  benefit  by  the  devise  of  his  Real  Estate ; 
but  the  Question  for  the  Court  is,  whether  this  Will 
contains  an  expressed  intention  to  that  effect  ?  It  may 
be  doubtful  here,  whether  the  IVustees  took  the  legal 
Pee,  or  whether  they  took  only  a  seisin  to  uses,  but  it 
does  not  appear  to  me  to  be  material  to  the  interest  of 
the  Children,  whether  they  take  legally  or  equitably  only. 
The  devise  to  all  and  every  the  Children  of  his  Sister, 
lawfully  begotten,  and  their  IJeirs,  is,  according  to  the 
force  of  the  expression,  to  take  effect  in  possession  at 
his  Death ;  and  unless  it  be  plainly  controlled  by  what 
foUow^,  must  be  confined  to  Children  living  at  his  Death. 
It  is  only  when  the  Gifl  to  Children  is  not  to  take 
effect  in  possession  at  the  Death,  that  it  can  open  to  let 

(6)  I  Cowp.  309.  (c)  I  Bro,  C.  C.  386. 
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1821.  in  Children  born  after  the  Death  and  before  the  Posses- 

sion. If  all  the  said  Children  of  the  Sister  die  before, 
twenty-one,  then  the  Estate  is  given  over ;  but  thicf^  Gift 
Harwood.  over,  construed  by  way  of  executory  Devise,  is  perfectly. 
con3istent  with  the  immediate  Fee  before  given  to  the 
Children  living  at  the  Death,  being  in  terms  confined  to 
the  said  Children  who  are  to  take  the  F^e.  Then  fol- 
lows the  Direction,  that  the  Trustees  shall  receive  and 
accumulate  the  Rent^  until  his  said  Sister's  Children 
shall  attain  twenty-one,  and  by  necessary  inference  this 
must  be  confined  to  the  Children  to  whom  the  Estate  is 
before  given.  The  next  Clause  provides,  that  the  Trus-. 
tees  shall  divide  the  Rents,  so  accumulated,  amongst 
the  Children  of  the  Sister  who  shall  attain  twenty-Onfe  ; 
and  if  all  such  Children' shall  die  under  twenty-bne, 
then  the  Rents  are  given  over;  and  here  again,  by  ne- 
cessary inference,  the  Testator  must  be  considered  as 
speaking  of  the  Children  to  whom  the  Estaie  is  giv'en. 
"the  whole  of  this  Devise,  therefore,  being  capable  of  a 
clear  consistent  construction  in  favour  of  the  Children  of 
the  Sister  living  at  the  Testator's  Death,  I  csinnot,  with 
any  safety  to  Property,  adopt,  upon  conjecture,  a  con- 
struction in  favour  of  after-born  Children,  which,  thou^ 
it  .might  be  reconciled  to  some  Clauses,  would  whoUy 
militate  against  the  clear  force  of  other  Expressions. 
Declare  that  the  Devise  is  confined  to  the  ChiMreA  'bf 
the  Sister  living  at  the  death  of  the  Testator;  andlliikr^ 
.only  one  of  such  Children  living  to  attain  twenl^-one^  he 
is  entitled  to  the  whole  Rents  and  Profits  which  accu- 
mulated before  that  period  (d). 

(d)  See  Singleton  v.  Single-    *S.  C.  1  Cox,  68 ;  And  iMvediy 
ton'y  in  note  to  i  Bro.  C. C.  54a.    v.  H^pkmt^  Ambl.  ^73. 
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■  'I   ....    '        . .    ^         :    . 
^         • '      OOWERt;.  OROSVENOHi 

[This  Case  having  been  so  mvch  observed  upon  in  the  preceding 

Case  of  Lord  Deerhurst  v,  Dukeof  i^T.  Albans,  ante,  ^ 

page  232,  4^.  and  in  several  other  Cases,  the  fuhlicafion 
frofn  a  MS»  Note,  of  another  Report  of  that  Case, 
more  compkie  than  the  Report  by  Barhardiston,  in 
which  there  is  a  chasm,  tnll,  probably,  be  acceptable  to  the 

'    frbftsikm.] 

pll^  lUchard  Grototnor,  by  his  Will,  deyised  all  his 
Real  Estates  to  his  next  Brother  Thomas  Grosvenar,  for 
IfiS^f  withgut  impeachment  of  Waste,  with  Remainders 
tq  Tr^^teea  to  preserve  Contingent  Remainders^  with 
Remainder  to  the  first  Son  of  the  said  Thomas,  and  the 
'  l^eixf  Male  p(  the  Body  of  such  first  Son;  with  likf 
^fPfUnders  to  the  other  Sons  in  Tail  Male ;  and,  in 
d^fj^vlt  of  Is^oeof  my  Brother  Thomas  Grosvenor,  **  I  give 
,ai^  devise  all  my  Real  Estate  to  my  Brother  Robert 
Crosoenor,  for  Life,  with  Remainders  to  Trustees  to 
pr^erv^  Contingent  Remainders,  Remainder  to  his  first 
and  every  other  Son  in  Tail  Male.  And  my  will  and 
jpoindiBi  that  my.  Library  of  Books,  Jewels,  Plate  and 
iPjOJi^iluj^  of  my  Houses  in  A.  B.  and  C.  shall  go  as 
Ueir-l6ofn9»  as  far  aa  they  can  by  Law,  to  the  Heir 
>M9l^  pf  tay  Family  successively,  as  my  Real  Estate  is 
liqcejby  settled/' 

Sir  T^homas  Grosvenor,  the  first  Devisee,  died  without 
ever  having  any  Issue,  so  that  the  Real  Estate  came  to 
Sir  Robert ;  and  this  Bill  was  brought  by  a  Legatee  of 
^J^htnwiSj  to  have  tl^  Jewels^  Plate,  Books  and  Fur- 
niture, madeUablO'to  the  Legacy,  as  part  of  the  Personal 
Estate  of  Sir  TAomos. 

A  A  3 
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On  the.  other  haod,  the  Defendant,  Sir  Robert  Grot* 
venoTf  insisted  that  he  was  entitled  to  those  things  by 
way  of  exeoutory  Devise,  under  the  Will  of  Sir  Richard. 

Lord  Hardwicke,  Chancellor : — 
The  Question  is,  whether  the  Jewels,  Plate,  Books  and 
Furniture  o(  Sit  Richard  Grosvenor,  are  to  be  considered 
in  the  event  that  hath  happened  as  part  of  the  Personal 
Estate  of  Sir  Thomas  Grosvenor?  And  this  is  a  very  con- 
siderable Question,  not  only  in  respect  of  the  different 
Determinations  that  have  been  upon  Cases  of  executory 
Devises  of  Personal  Chattels,  but  likewise  in  respect  of 
the  frequency  of  this  Clause  in  Wills,  Marriage  Articles 
and  Settlements,  for  the  settling  and  securing  Furniture, 
Plate^  and  things  of  this  kind  as  Heir-looms;  not 
indeed  in  the  strict  ^sense  in  which  the  Law  considers 
Heir-looms,  but  as  a  design  and  purpose  to  preserve 
them  in  a  Family  as  much  as  possible. 

If  a  very  strict  construction  should  be  put  upon  these 
words,  and  if  where  such  things  could  not  go  exactly  as 
the  Real  Estate  is  limited  they  should  be  considered  as 
becoming  Personal  Estate,  I  doubt  it  would  overtnm 
abundance  of  Limitations  and  Settlements  that  have 
been  made  of  such  kind  of  Personal  Chattels  which  are 
intended  to  be  preserved  ai^  Monuments  in  a  Family,  to 
support  the  honour  and  dignity  of  it. 

But  be  this  as  it  will,  the  Rules  of  Law  and  Equity 
are  to  take  place,  which  are  founded  on  the  reason  df 
the  thing  and,  positive  Determinations ;  but  then  the 
intention  of  the  Testator  is  to  be  supported  as  far  as  it 
can  be  made  consisting  with  those  DeterminiEttions. 
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Nothing  can  be  more  etenrthan  the  intention  of  Ibe 
Testator  in  Hm  Case,  nor  nothing  more  contrary  to  that 
intention  that  what  is*  contended  for  on  die  part  of  the 
Plaintiff. 
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But  in  order  to  find  out  the  Rules  of  Equity  and 
the  positive  Determinations,  T  shall  consider  thisCaae 
in  two  lights. 

First,  as  the  Clause  upon  which  the  Question  de- 
pends refers  to  the  Limitations  in  the  Will  of  the  Real 
Estates;  and  supposing  these  Limitations  had  been 
repeated  by  express  words,  and  applied  to  these  Personal 
Chattels. 

Andy  second;  in  the  next  place,  I  shall  consider  that 
Clause  in  another  light,  viz.  whether  it  is  hot  rather  to 
^be  taken  as  a  directory  Ctause  to  the  Executors. 

And  I  think  so  much  will  arise  under  this  latter 
consideration^  as  will  prevent  me  from  giving  any 
Opinion,  determining  the  first  Question.  But  yet  I 
shall  give  my  present  thoughts  concerning  the  first 
Question,  but  not  so  as  to  preclude  myself  hereafter. 

Sir  Richard  Gfwvenor  having  plainly  an  intention  to 
settle  his  Real  Eistate,  which  was  very  large,  in  his 
Family,  and  to  limit,  as  iar  as  the  Law  would  aHow  him> 
the  Plsrsonal  Chattels  in  question,  devises  in  the  manner 
as  hath  been  stated. 


It  is  impossible,  in  common  sense,  to  draw  in  all  the 
linutatioiiB  of  his  R^al  Estate,  by  expres»  words,*  to 
th«  dispositfon  of   these  personal  Cfliattds;:  as  for 
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Remihd^t6iftk6iril!b^iiianih6t^t^'   Afadwftyoittf 
llli^ fae'faald  etj^esftlyliiiuted  tU«e  P^iMtMa-^ 
®r  3^Aomiti  GrKnt)eiiar^  for  Lift ;  and  after  hi«  DeoetocJ  W' 
the  WrstJ'Soh  of  his  Body,  lawfolly  begotten;  and'tlie- 
Heire  Mates'of  the  Body  of  such  fircit  $on ;  atid  afteV^' 
w^'rds  to  his  other  Sons  in  Tail  Male,  in  like  malntier;* 
nM'  in  defiiiilt  of  such  Issue,  to  his  Brotlier,  Ri^fe§4 
Groffknor,  for  Life.     Now,    it  is  insisted,   that  had 
tlie  Limitation  to  Bit  Robert  Gr6stiemr  been  in  tbf« 
masMier,  it  would  have  been  void,  though  Sir  Tkomas^ 
Gras^notf  as  in  the  present  Case,  never  had  k  'Sdfi;f 
apd  that  it  is  to  be  considered  as  good,  or  bad,  aecotti^^ 
ing  as  it  stood  at  the  time  of  making  the  Will^  antf 
that  no  e^ent  afterwards  happenings  can  makeit  better  or' 
wovsec  and  t^at  by  this  Limitation  Sir  JtirAardGyV)^?^^)!^ 
hath  attempted  to  limit  these .  Personal  Chattels  in  a  ' 
manner  the  Law  will  not  endure;  and  that  the  Remain* 
ders  to  die  Sons  of  Sir  Thomas  was  contingent  at  thie 
time  of  the  Will,  and  the  Contingency  hath  never  hap- 
peaed;  yet  it  maybe  void,  being  a  Remainder  after 
an^  Usiate  Tail.     It  is  true,   nothing  can  be  cleai^r  ' 
than  thkt  where  there  is  a  Remainder  of  «  PersotiU'' 
Eatate  linited  to  one,  after  what  would  be  to  BbtAtH  " 
Tail,  in  a  real  Estate,  vested  in  another,  that  Retiiaififier 
would  be  void.     It  is  true,  Cases  of  ihiis  kitad'  have*'*' 
recei/red  different  Determinations,  and  very  JiJKfllM^t'^ 
fatfiB»  since  these  executory  Devises  of  PemdnalO&at^ 
tela  were  first  allowed ;  and  the  latter  Cases  >hA^*g<iMti 
a  giwt  deal  farther,  than  the  first.    But,  bsw«fV«rv>(t  jb    '* 
jstiil.adheiwd  to,qthat  wherever  thefe  Is  a'R^niaiiidery'  '^ 
platbly  «fter*  bh  Estate  Tail  lin^nted  befet^,  that  R«a^W    ' 
deriifl..v/Qiid,«ftndtha  Person.who  was  to  hsH^  die!Bktdie 
Tail  wiU  have  the  dispositions  of  the  whole/     '^    < 


iH»Mi.  Wd  aiwrtP^gWRfeffw,  .WMf^  ^U9b  a,  jymitatjyoiii, 
i^iTa^ii^ugiyfiP  tptfaf^.yeatM  imn^(^J^«^y>>  tl)^  Pl^^tT^ 
UMtftit^  nQ<9l?ei4,i  lf^4Q^  notpgt  itMrfiAhing^dopibth 
ful,wbiQb<way.tha.aTeQt,may  bappi^t  foi . if ^b$  gives  |I7 
ioJLfQTL\&^  and  ti^n  to  B^  and  tbe  Heirs  of  his  body^ 
&  being  ia  esie,  and  then  to  C,  he  trusts  to  no;  Contiiw 
gemey  fat  the  peri^rmance  and  execvtiou  of  Ua  Will ; 
aqd  in  tibat  case«  therefore,  no  event  can  make  it  betteft. 
.or  wonef  and  though  J3.  dies  never  so  early,  thou^ 
within  th^,  compass  of. a  life  from  the  death  of. , the* 
Testator,  or  the  making  4jie  Will^  that  will  not  vary, 
the  cassi  because  it  was^bad  in  its  creationi  and  there 
was*90  tCk^nitiageocy ;  be. gave  it  upon  certaiii  fiwala^. 
wbi(cK  >if)  point  of  law^made  the  subsequent  limits, 
tii^n  void.  •.  '  •) 


Q9va» 

Vi 

GROsiniroi^ 


Bvita  man  wiM>  gives  such  a  thing  upon  a  Gontin^ 
genpy»  giy^s  it>  upon  a  supposition  that  the  event  may  ' 
or ,n)^ not  fall  oilti  as  for  example:  every  contingoii 
Ramajudery.even,  of  a  Real  Estate,  depends  upon  the 
evei\(,  T^th^  it  shall  be  ;good  or  voidi   As  if  an  Eistate  > 
is  i^^eDlto  4.,  Remainder  to  the  first  Son  of  A,  withovt  ' 
any  .QTjrttMaea  toipreeenre  oo^tingent  RemaitiderB;  ifuiu  t 
die  beforn  be  balk  a  Son  born^  the  Remainder  wa«  void  '^ 
by  the  av^tyeven  though  he  should  have  had  a'pOsth»-  • ' 
mouaS^On'befoielhe  Statute  ofWiUi^m  theThiid/whieh    ' 
hatj]^.aett2ed  that  queataon.    So  if  a  man  gives  an  EaUftei  ^ 
to  A.  .Remainder  to  the  right Heiia  of  B*,  and  A^  diet 
befoK4|.R,.tba(fwouldbe.voadl^  theev(miit,thragliif  it 
had  &ttsaw>out2  othefwise  it  would  havii  been  good> 
and  tben^fom  uHjthese  eontingsatiR^maindeia  depend 
upon  the  Event.  >•  1  ....         i,/,  '.   I 


V. 


JWft'SeAksMn  Tail,  anflfiflife  khoWl*'1ktf*^'hb'S«td/S<5fit* 
ihere^RetilWiidet  to  Ddttghtew,  th6ftighii«^fc<rtb  tt6*S«ri 
y^t;' because  it  is  fbreign  atifl  distdtittb  ^xpedtuRd^ 
mainder  after  the  d^^th  6f  tt  Sofn  'tt]rbe  bdfti'Wilftiolii 
Issue,  that  having  a  prospect  of  a  Perpetuity  also  was 
adjudged  to  be  void,  ■         * 

Lord  Nottingham  w^s  a  great  Master  ofW6rds,'and 
in  this  Case  he  only  varies  the  Words  of  the  Reason 
^iven  in  the  first,  but  he  did  not  consider  that  thefe  was 
a  double  Contingency  in  thi^  Case,  either  expressed  ot 
implied — if  there  is  no  Son,  or  if  there  is  a  S6n  and 
such  Son  dies  without  Issue^ — and  there  seems  fo'be  hli 
doubt  but  that  if  the  Contingency  happen  that  thenftt 
Ao  Son,  the  Remainder  over  would  be  good.  ''' 

'I     : 

And  this  is  the  reason  of  the  Case  of  VaeMt^ 
VachelHd):  Thomas  Vachell  devked  the  use  of  hisPalnti' 
ingB  and  Prints,  Books,  &c.  to  his  Wife  for  life,  and  if 
she  be  with  Child  of  a  Son,  then,  after  her  Decease,  t0 
such  Son ;  but  if  his  Wife  be  not  with  Child  of  a  S<^,  ol: 
if  the  same  Son  shall  die  without  having  Issue  Male'  df 
his  Body,  then,  after  the  death  of  his  Wife  and  such 
Son,  to  Thomas  Vachell;  Lord  Keeper  JBru^maft  declahred 
he  had  advised  with  the  Judges,  and,  being  assisted  wiA 
Justice  Rainsford  and  Wild,  decreed,  that  as  the  Wife  6f 
the  Devisor  not  being  with  Child  of  a  Son,  so  thut  tfafe 
Contingency  upon  which  the  Limitations  ovlftr  w^ 
made  never  happened,  the  Devise  to  ThMiuul  VdthisS 
was  an  absolute  Devise  and  good  in  Law.  *  *"  '^  ^    '    ^ 

It  i9  plidii  upon  one  of  the  Contingenbies  tikts  'HvtU '& 
void  Limitation,  for  if  there  had  been  a  Son  it  would 


(d)  1  Chan.  Cases,  130. 
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QifS^B -IN  CHANCERY. 

hfA9 yesjtedm.Jimiind the  Js^eMale of bia B$idyv hut 
be<MLH8e  .^€pre  was  i^oUher  Cootiiigeacy  e^pre89ficl^ftii€l 
it5f  1^  put  in  the.dicyimctiTe,  wd  t^ere  n^ver  W9^  %  Sw, 
the; E^mainder  .over  wf»  held  good. 

• .  If  in  the  present  Case  both  Contingencies  aire  impU^ 
it  is  the  same  thing,  void  by  the  event,  if  Sir  Tkomoi 
Crosfofmr  had  a  Son,  and  if  none,  then  good. 

Therei  is  another  Case  of  Higgins  v.  Dawler(e);  and 
I  do  agce^  it  is  yery  difficult  to  find  out  whether  there 
vr^  aay  judicial  Dletermination  upon  the  Point,  or 
not;  b]ut  it  is  not  to  be  doubted  but  Lord  Cowpet  did 
fling  j^t  t^at  Opinion  upon  the  argument  of  (be  De* 
murrer,  tha|  jn  reg)ard  there. never  was  a  Son,  but  ovi^ 
a  Daughter,  the  Limitation  over  to  the  Daughter  was. 
good ;  f<pr  (  have  seen  a  manuscript  Note  of  that  Case 
qpt  ip  prints  which  agreies  with  the  others,  and  he 
niWtioned^  as  I  haive  stated,  what  the  different  Con^« 
^ncie$  implied,  and  therefore  so  far  it  is  an  Opinion  of 
jUocd,  Coufpeft  but  no  judicial  ]>etermtnation  of  that 
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>  rSp|;,:thfa:^,is  a  much  older  Case  which  much  foFonra 
i^ Opinion,  that  of  Wood  v.  Sandefi  (/).  The  Trust  ofi 
i&.LwS/'^^nH  of,  Yei^rs  limited  to  the  Father  for  Sixty 
Xf^arpi!  ifbe  9iOjong  live,  then  to  John  and  bis  Exeoutom 
if  )>e  ^uM:vived,h|jl^.  Father  and  Mother;  and  if  he  die^  ia 
^a^  lA^-t^%  \^vifkg  l^w,  then  to  his  Issue  ;  bat  if 
he  dies  without^J^^D^,  {paving  th^  Father  and  Mother, 
then  the  Remainder  to  Edward  in  Tail.  John  did  die, 
wi^hciiftt  Iff u^«,in  the  Life*time  of  his  Father  and  MotI|er. . 

(e)  s  P.  Wms.  6q6.  tioned  i^^  the  Duke  oiNorfoK% 

(/)  Pol^kfeo,  35 ;  and  men-  ^   Case^  35.,  ^ 
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CASB8   IN  CHAN<:»TIY. 

yim2^  t«60lredtbali  the  Remaind^  over  to  Sdioard^w^ 
good,  f(Mr  the  whde  T^rrn  had  ideated  in  Mm  ff  facltefl 
sarrired,  yet  the  Contingeiioy  nef^r  hafip^ifiiigy '  and 
so  wearing  out  within  the  compam  of  lives  in  being,  the 
Kemainder  over  to  Edward  might  well  be  limited  upon  it. 
Huts  is  put  merely  upon  the  Contingency  never  happen- 
ing, for  if  it  had  happened,  there  can  be  no  donbt  bill 
the  limitation  over  would  not  hav6  been  good.  So  in 
the  present  Case,  had  Sir  Thomas  Grotvmor  had  a  Son, 
the  whole  would  have  vested  in  him.  * 


I  think  this  Case  of  Wood  r.  Sanders  gin^atly  «tipp<nrt8 
the  Opinion  of  Lord  Cawper  above-mentioned ;  and  ^ 
to  die  subsequent  Cases,  it  is  rightly  baSd,  Ihey  have^ 
wryings.-  •   ' 

The  Case  of  Stof^  v.-  Leigk(g)  is  admitted  to  be  to^ 
Authority  in  p^nt  for  the  Defendant;  but  then  thai -in^ 
iftipeached  by  theCase  of  Clare  v.  Clare  (A),  before  Lord' 
Talbot  \  and  then  comes  the  subsequent  Case  of  S«i&er^cMi 
V.  Saberton  (t),  which  sterns  to  me  very  strong  in  the  pre- 
sent Case ;  indeed  there  are  the  words,  **  in  case  any  other' 
of  them  bare  ai^  lawful  Issue/'  What  the  Judges  wesit 
upi^in  ^that  Case,'  I  cannot  wett  tell,  as  it  is^not  ustial^ 
to  give  Reasons  in  tfieir  CertiAeate';  but  I  think  mach^ 
weight  cannot  be  laid  upon  those  W^rds,  though,  i4lisi 
true,  there  was  in^the  Case  of  Nwtk^  Gkap9MH(k)^* 
but^in  that  Case  there  was  no  express  Limittftion  to'tfie^ 
l9Bue  Male,  but  only  to  the  Plamtiff' for*  Life,  lindthe'' 
^tate  Tail  of  the  Real  Estate  arose  by  im^Hcalidn.^ 
And  it  was  argued  by  Lord  Maeclesfieldf  that  if  m  the^ 


.  (g)  %  P.  Wn».  ai8.  S.C.  MS.    (t)  Ibid.  245. 
(,k)  Forr;  «i.  (jfc)  I  P,  Wins,  6(jg. 
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J|eikV  £fitete»  you  imply  ah  Estate  Tail,  laerely  in  ooitt^        Aowb* 
pUance  with  the  intention  of  the  Testalor,  and  add  the  v. 

^Qrd«  **  to  the  Heira  of  hie  Body  before  the  other/'  it    GaoavBitea; 
would  be  very  hard:  to  rai»e  the  same  Inplicati^n  to 
destroy  his  Intention  as  to  the  Personalty. 

"B^t  in  the  Case  of  Saberton  r.  Sabertom,  the^  was 
an  ex{«ess  limitation  to  alt  the  Issue  Male  of  the  Tenant 
(or  Life,  and  therefore  there  oolild  be  no  foundation  to 
poafine  the  words  to  their  leaving  Issue  at  the  time  of 
their  Death. 

;,  These  are  the  reasons  which  make  my  opiidon  incline 
to  the  Casesy  that  where  such  a  Cbntingency  does  not 
hi^pen,  the  Limitation  over  is  good ;  but  there  is  no 
occasion  for  me  in  this  Case  to  give  such  an  opinioni  aa 
may  conclude  myself  in. so  litigated  a  point,  because 
here  i^re  added  the  words  ^^  as  far  as  by  Law  they  can/' 
which  I  think  are  very  material  words,  and  exdude  aH 
the  objections  that  w^re  made  in  the  Case  of  Backhuf^, 
ai^d  that  of  Burgit  v.  BurgU^  for  it  is  imposi&ible  to 
olpilect  here  that  the  Testator  had  any  intention  contrary, 
to  the  rules  of  Law,  for  he  hath  by  these  woYds  delivered 
himself  from  any  imputation  of  that  kind ;  and  I  takia 
these  words  to  be  but  the  same  in  point  of  construction 
OS  if  be  had  said  ^'  as  much  aa  by  the  hiles  of  Law  and 
Equity  they  oan ;''  fiM*  wheil  k  man  usesthese'expreslKions 
in  a  Will,  tbd  rules  Of  Equity  being  the  Law  6f  this 
Court,  the  true  construction  of  tbesfa  words  are  as  much 
as,  by  the  Common  lisw  of  the  Land,  or  tiie  rules  bf  this^ 
Court,  which  is  in  many  cases  the  Law  with  regard  to' 
Plropecty  toaCottrt;  and  therefore  I  think  it  is  not  to 
be  takto  as  if  he  had  repeated  the  words  used  concerning 
'the  Real  Estate  all  .over  again  as  to  the  Personal,  but 
only  ^*r  as  the  Law  would  permit  them  to  go.    Then 


OkoS^ 


iHSbTLS'   for  Life,  and  to  the  BiWrSdii  anil  the  ftfeire  bf  hlS'M^^ 
and 'if  he  dies  without^  Issue  before  Twenty-one  then 
ItemaSider  bt^et ;  and^eve^  'fcody'linotSr^  'Ihe'^cSBmon 
way  of  settling  Terms  for  y^itrs,  is  to  Settle  ^e  whpra 
tteritt  in  Trustees  in  Trust  to  J)ermit  die  tf uisBaii^  aA^ 
'  Wife  to  tate  the  Profits  for  so  many  yeart^of^t^e  ^ij'erm 
as'diey  'shall  live,  and  afterwards  to  permit  the  hrst'Soh 
of  the  Marriage  to  receive  the  Profits  till  he'attaiii  Ine' 
age  of  Twenty-one  years,   and   if  he  lives   to,  attain 
Twenty-one,  then  the  Trustees  to  assign 'ovei*  tte'^v^pie 
TSerm  tolsiin,  but  if  he  dies  before  tW^i^-bs6*£^^^^ 

Tinktt6  pennifthe  second  Son/  *  ''^^  ^'^'^  ''''^^'^^  ^^"^ 

;»3   i,/     ../  ..    .   .'        ^  :•..>.' .  .:  ^-:t  ,*j-/  /.a:  ♦  Js±  lot 

•^be' Case  bf  .S^irreiw  V.  Stefimi  wias  tibt'fee^f^yfcase** 
wBcrelb^il  Vrfs'lield  tbftt  An  execulbiV'^beVfee4oV®S^ 
Infilticy'bey6nd  (he  cbmpass'ofia  tiife,^was  goga  ;'jc  is 
iiid^i'd'th6 'flrttMefein  it' *^^^ 
the  case  of  a  Freehold^  though  the  Gkse  of  Taylor  y. 
Biddall  (/),  is  a  strong  authority  that  way ;  but  what  the 
Judges  went  upon  Was.  li  oad  been  aUowed  in  Cases  of 
terms   Tor  Tears,  aha    so  it  is  mentioned  mJtheir 

^J^fiicik   •  =  '■■      ••      :  ■  "-   - -^  «' ^^- ^«"S 

^■■r.:-\  ..!-  •-    .  •■  .    •  ;  ■■  ij:-i  LiiiQ  it  ii  i  noiw* 

ito-Sir  iZftAoref  Ortmxnor  hatli  A»fer^^a<liiikUf^4fte'' 
Riil«B6fLaw,Itbink  iktUvataikiftik'^eW'^'^^'^ 

trnw^^tittd  «ft«PW<uidB  to  Ms  Sbb^iJf  lfc4ii^^ai^,^^eir^'' 

ll    jl>    Ml     «'  .i    .'  ')  ••'>    J>    f  J'fi'jl  3<)    .'00   .'tHd/'JJl  UOJJji.'UH 

(0  «1>lftl.  «89.  C^^"^ 


c<4igi3er  f  II  Olaiuies  cpf  this  kiud,  in  ^y  iniyi|  )refe|7lin(;  ^* 

^^  Th|^  are,  po  ^iq^i^  wft«ift  pf  I^evise,  but  it  ift  oiilji:; 
t)^d^ <f  ing(  ^  an^  ivund  ^s,. t^a^  my  Libraiyp&c,  ahall 
g|o/'  &c.  ;^ai}4  wheo  it  i^  aft^rw^rd^  9.aid,  'Vaf  far  ai^.byi 
law  ^e^^c^n/'  it  would  be  a  very  hard  constpvctipa  t^. 
GftU;this  an  e^presa  Gift  or  Legacy  to  the  Party^on  piir^ 
p^  to  4efea^  tbe  intention  of  the  Testator.  Ind^ 
ail  piersonal  thi;^  fbrat  vest  in  the  Executpia;  audi  wor 
.  djsfBf^  ^is^^n^tation  to  Sir  Thgmas,  to  be  according.. 
U^  Mannh^  md  Lqnfpef^  Case,  and  all  thei  Cases,  a  Gift .  ' 
only  for  his  life ;  and  though  Sir  Thom(u  enjoyed,  them , 
for  that  time,  yet  theinteQtion  of  the  Testator  was  to 
have,  ^m,  go  ip  succession,  and  I  think  h^re  is  npthutg 
done  which  is  to  be  considered  a  geaeral  A^sept  in  the. 
^effutqrs  to  defeat  Qr  divest  the  Property  out  of  him-  , 
self,  but  I  rather  think,  the  Property  may  still  be  cpnsi* 
0md  as  Dpmaining  in  the  Executors. 

jd  is  the  most  reasonable,  natural,  and  satisfactory 
•onstruction  to  understand  this  Clause,  where  no  ex-  . 
press  GKft  is  made,  aii.  a  directory  Clause  to  the  £xe-  ^ 
autoia ;  it  would  otherwise  be  of  penucious  consequence, 
as,  then  are  Clauses  of  this  kind,  not  only  in  Bavises, 
but  likewise  in  Marriage  Settlements  of  Chattds  Real  $  ' 
an4  if  a  Mai^  settles  his  Leaaehold  Lands  (which  o£ten 
lie^t^pE^edL  with  hia  Freehold)  to  go  with  his  Free^ 
hold,  as  fiBLt  as  by  th^  rules  of  Law  they  can,  it  liiouAd. 
be  very  hard  to  say,  notwithstanding,  they  should  be 
copsid^red  9^  Personal  Estate*    Wheo  a. Man  makes 
use  of  W!ords.of  thia  kind,  he  does  ^Qt  makcSstJlft'  Lbii 
mitation  himself  but  he  leaves  it  to  the  Law  to  do  it 

Vol.  V.  B  * 
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Maynard's  Case,  where  h&  wrote  in  Hi^  Maor^ii  dtl&i 
Will,  ''  Faieat  ^tfoii/MlMfe/v  j>^e^''  ahd  &e  {a>hI 
Chancellor  inserted,  '^  Trustees  to  preserve  Contingent 
Reittai&def^/*  diottgh  none  iti  the  Win,  becatiise  ike 
Tesbitor  appeared  to  hd,ve  an  intention  ^lAi  it  thoiilil  go 
te  far  fts  the  Law  wonld  permit. 


Th«refore>  upon  the  whole,  I  «iin  ot.bpriAm,  tiiiit 
these  CSiattels,  Jewels,  Plate,  JPnmiture^  add  libn^y  ittf 
Books,  are-  to  go  in  the  manner  I  have  dready  iteti- 
iloned,  and  are  toot  to  be  c<Hiftidered  as  ptrt  of  die  Plsr- 

sonal  Entate  of  Sir  'Phmnas  Gtosvenor. 

.  .    .     •     '        '*.:... 

Ikit  I  desife  to  repeat  it  e^n,  AtfE  ^I  w^tMndt  ^  tui<- 
derstMd  to  have  given  any  conch»»ve  Opihioii  bindfog* 
'■  myftetf  i^n  Ihe  first  gteertil  ^aestloh. 
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HURST  and  another  t^.  BEACH  and  othera.  15th  Jan. 


A  MORTGAGE,  dated  the  18th  October  1813,  by  way  ^  d^hery  vp  of 

of.  Demise  for  one  thousand  years,  was  made  by  the  ^^g^g^  Deeds 

Defendant  Beach  to  B.  Heath  to  secure  1,000  /•  and  the  ^'^^^'^!^ 

same  was  inrther   secured    by  the   Bond  of  Beach.  ^^  deUverv  up 

Beach  was  Bailiff  to,  and  a  distant  Relation  of,  B.  Heath,  ^f  ^^\  Deeds 

a  Lady  much  advanced  in  years.  In  the  Answer^of  JSeacA  and  of  a  Bond^ 

it  was  stated,  that  a  few  days  before  her  Death,  and  gi^cn  at  the  time 

one  day   previous   to   Ae   Codicil,  after  mentioned,  oftheMortgaget 

B.  Heath  called  for  the  Tifle  Deeds  and  the  Mortgage,  •^^'"  ^^fP'^^P^ 

of  releaitng  or 
and,  alludii^  to  some  former  Conversation  respecting  the  ^^^^^^^  ^ 

Title  Deeds,  said,  ''  Vll  make  you  safe ;  I^  give  them  Debt,  in  case  the 

Hp  to  you  now  ;*'  and  she  then  gave  Beach  instructions  Donor  shoutdnoi 

where  to  find  the  Deeds ;  and,  upon  his  bringing  them  recover  from  the 

to  her,  the  Testatrix  gave  the  Deeds  back  to  him,  and  ^^^"*  ^*'* 

toldbim,  ''  to  take  them,  and  to  take  care  of  them; —  ^,      ^.  ^  .  . 

.-   ,  „    ,  ,  t         ,      1  .      then  afflicted^  u, 

that  if  she  got  well  she  was  to  have  them  back  again,  ^^^^^  an  e fee- 

but  that  if  she  died  he  was  to  have  them  for  his  own  ^^i  Donation 

mortis  causd. 

The  Doctrine  as  to  accwnulativt  Legacies^  and  as    to  the  admitsHnlity  of 
Evidence  in  such  Cases, 

Vol.  V.  CO 
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I ,,.      * 

HUHST 

and  another 

f. 

BEACli 

and  others. 


use."  On  the  following  day^  she  reminded  \BeacA  of 
what  had  passed,  and  advised  him  to  keep  the  Deeds 
safe. 

ByiheWilloff.  fftfaM,  dated  the  sd  January  181  s, 
several  Legacies  were  given,  and  the  Will  proceeded 
thus ;  ''  I  also  give  and  bequeath  to  John  Bach,  (mean- 
ing the  said  John  Beach)  now  living  with  me,  the  Sum 
of  3002.  all  which  said  Legacies  I  direct  and  desire  may 
be  paid  immediately  after  my  Decease,  and  bear  legal 
Interest  from  my  Death  till  paid." 

By  a  Codicil  to  her  Will,  dated  the  1  ith  day  of  Feb- 
ruary 1814,  the  Testatrix,  after  giving  several  Legacies 
of  500 1,  each;  gave,  *'  to  my  Man  Servant,  John  Beach, 
a  like  Legacy  or  Sum  of  500 1"  The  Testatrix  then 
gave  a  like  Sum  of  50a/.  to  her  Maid  Servant ;  and  all 
these  Legacies  she  directed  to  be  paid  at  the  end  of  six 
months  after  her  Decease. 


The  Testatrix  died  on  the  15th  February  1814.  The 
Bill  was  filed  by  the  Executors,  and  prayed  that  the 
Defendant  might  be  decreed  to  deliver  up  the  Mortgage 
of  the  18th  Octbber  1813,  and  all  Deeds,  &c.  in  his 
Possession,  relating  to  the  mortgaged  Premises;  and 
tiiat  the  Legacy  of  500/.  bequeathed  by  the  Codicil  to 
Beach,  might  be  declared  to  be  given  in  lieu  and  satiB-^ 
fiiction  of  the  Legacy  of  300  /.  left  by  the  Will. 

.The  first  Question  was,  whether  the  delivery  of  the 
Mortgage  and  Bond,  and  the  Title  Deeds,  operated  as 
a  Legacy  mortis  causd,  or  as  a  release  of  the  Mortga^ 
Debt  ?  The  next  Question  was,  whether  the  Legacy  by 
the  Codicil  was  accumulative,  or  substitutional?  and, 
lastly,  whetlier  Evidence  was  admissible  to  prove  that 
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die  Testatrix  did  not  mean  that  die  Defiendent  should         i<i9< 

^  ■  ^  ■     I   I  / 

take  both  Legacies  ?  „ 

nvasT 

and  anotlitr 
Much  Evidence  was  entered  into  as  to  the  circum-  ^^ 

Btances  attending  the  delivering  up  of  the  Deeds,  and         Bbach 

the  Expressions  then  vsed,  and  as  to  the  intention  with      and  othen. 

which  the  Legacy  by  the  Codicil  was  given*  A  Witness 

on  behalf  of  the  Plaintiffs  was  one  of  the  Executors. 

His  Evidence  was  objected  to  as  being  interested  ia 

tncreaaing  the  Assets;  and  the  Vice^ChmceUor  amid» 

that  aa  an  Executor  it  was  his  interest  to  increase  the 

Assets,  for  it  was  an  office  of  Expense  to  which  tl»a 

Assets    were   applicable^  and  that  it  must  be  coin  EMoaoremuwi 

aidered  aa  a  rule,  that  an  Executor  cannot  be  ex-  i>c  exammed  as  m 

•.inedasaWkneHBtoincreasetheA-ets.     It^  J^J/^^, 

also  objected,  that  Evidence  could  not  be  recaved  to 

show  l^at  the  Legacy,    given   by  the  Codicil,    was 

meant  to  be  substitutionaL    That  Evidence  was  only 

received  de  bene  esse. 

Mr.  Home,  and  Mr.  Sfrmnger,  for  Hke  Plaintiffs : — 
The  first  Question  is,  whether  the  delivering  up  of 
the  Mortgage  and  the  Bond  is  good  as  a  Donatio 
miMis  e$m&? 

Bmck  was  a  Servant  to  the  Testatrix  at  low,  annual. 
Wages.  The  Legacy  to  him  in  the  Will  and  the  CodicH 
deaeribes  him  aa  a  '<  Servant"  Hie  Mortgage  waa  in 
1813.  A  Mortgage  cannot  be  the  subject  of  a  Donaiio 
m^ttU  cxitijd.  A  d^Kveiy  of  that  which  constitutes  the 
DeM,  a  Bbttdt,  for  instance,  as  in  Gardner  v.  FflrJtef  («), 
may  so  be  given,  but  not  a  Mortgage :  the  Mortgage 
Deeds  do  not  constitute  the  Debt,  but  only  a  Security 

<•)  AniCy  vol.  3,  p.  184, 
c  c  a 
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for  it.  Besides,  it  would  be  in  the  teeth  of  the  Statute  * 
of  Fjwds,  which  requires  the  Assignment  to  be  in 
writing  (p)^  The  Bill»  nor  the  Answery  does  npt  state  that 
the  Bond  given  with  the  Mortgage  was  deliver^  to 
Beech  with  the  Mortgage  Deeds.  The  Evidence,  to 
say  the  least  of  it,  renders  it  very  doubtful  with  what 
view  the  Mortgage  Deeds  were  delivered  to  Beach, 
whether  as  intending  a  Gift  in  case  the  Testatrix  did  not 
Recover,  or  to  prevent  her  personal  Representatives 
suing  immediately  on  her  Death  for  the  Mortgage 
Money.  After  the  supposed  Gift,  the  Codicil  was 
made ;  and  it  affords  a  strong  inference  that  a  gift  of 
the  Mortgs^e  was  not  intended,  as  no  mention  of  it  is 
made  in  the  Codicil;  and  she  gives  him  a  further 
Bounty  by  such  Codicil.  The  Evidence  is  so  strong, 
that  .the  Court  will  not,  without  directing  an  Issue,  say, 
that  a  Donation  tnartis  causd  was  intended. 


Then  as  to  the  Legacies.  The  500  L  Legacy  by  the 
Codicil  must  be  taken,  not  as  additional,  but  as  substi- 
tutional. The  Evidence  we  contend  is  admissible,  and, 
if  so,  it  clearly  proves  that  the  500  L  given  by  the  Codicil, 
was  intended  in  lieu  of  the  300  Z.  given  by  the  Will.  In 
Osborne  v.  The  Duke  of  Leeds  {c),  the  Master  of  the  Jlolls 
doubted  whether  such  Evidence  was  admissible;  the 
Case. did  not  require  a  Decision  on  that  point ;  but  His 
Honor  admits,  that  in  Coote  v.  Boyd  (d),  Lord  Thurlow 
considered  such  Evidence  as  admissible  on  either  side. 

Mr.  Bell,mdMT.Pepys,for  the  Defendant  Beath:-^ 
There  are  two  Questions:  ist.  As  to  {he  Mort^a^; 
2d,  As  to  the  Legacies. 

(b)    See    Hassel  v.    Tinty     *    (c)' ^VesJaSg.' '-"'^   "  ' 
Ambl.  a^J.  (rf)BBrb.ClG.'52\.'^i 
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1 8t.  Are  we  bound  to  deliver  up  these  Mortgage  Deeds  ? 
Beach  was  the  Agent  of  the  Testatrix,  and  a  Relation. 
It  appears  from  the  Evidencei  that  she  being  a  Widow, 
and  without  any  Family,  intended  to  advance  him  in 
the  World,  and  with  that  view  she  gave  him  back  the 
Mortgage  he  had  granted  to  her.  But  the  mere  deli«- 
vering  up  of  the  Mortgage  Deeds  was  not  suffident, 
and  therefore  with  them  she  gave  up  the  Bond.  Thoiigh 
she  could  not  thus  by  parol,  transfer  her  interest  in  the 
Land,  she  might  give  up  the  Money  due  on  the  Mort^ 
gage.  When  she  gave  up  the  Bond  she  gave  up' the 
Debt,  for  the  Bond  constituted  the  Debt,  and  the 
Mortgage  was  only  the  Security  for  such  Debt.  It 
operated  as  a  release  of  the  Demand  in  case  she  di^. 

The  Vice-Chancellor  : — 
The  facts  which  are  to  raise  this  question,  as  to  the 
donatio  mortis  causA,  are  left  in  much  doubt.  One 
of  the  Witnesses,  according  to  the  Evidence,  speaks 
differently  at  different  times.  It  is  probable  that  the 
Bond  was  delivered  up  with  the  Mortgage  Deed.  There 
must  be  an  Issue  to  try  whether  the  Mortgage  and  Bond 
were  delivered  up  by  the  Testatrix  to  the  Defendant 
Beach,  for  the  purpose  of  releasing  or  acquitting  the 
Debt  due  from  him  in  case  she  did  not  recover  from 
the  Illness  with  which  she  was  then  afflicted. 

Counsel  for  Defendant — continued. 
With  respect  to  the  Legacies,  we  say  Beach  is  en- 
titled both  to  the  Legacy  by  the  Will,  and  that  by  the 
Codicil    The  latter  is  an  accumulative  Legacy. 

A  Bill  was  filed  in  the  Court  of  Exchequer  by  one  of 
the  Legatees  under  this  Will,  and  there/the  Legacy  to 
Beach  was  held  to  be  accumulative.    Evidence  is  inad- 

c  c  3 
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iBiQ.  miBiible  to  sbow  that  the  Legacy  by  the  Codicil  was  in- 

tended in  lieu  of  that  {riven  by  the  WiU. 

HUBST 

and  another  ,j^  Vicc^Chawcbllob  ;-^ 

BxAca  What  is  the  Rule  of  the  Ecdesiaatical  Court  in  thee^ 

and  otherf.  oases?  On  a  question  as  to  a  Legacy,  I  should  think  it 
right  to  follow  the  Rules  by  which  they  are  guided  in 
^e  reception  of  Evidence.  In  genera)^  they  resort  to 
the  Rule  of  the  Civil  Law^  but  not  in  all  cases*  If  this 
Case  would  bear  the  Expmse,  I  should  have  wished  to 
hear  it  argued  by  Bcaoe  Civilians.  Let  a  Case  be  stated 
for  the  opinion  of  two  Civilians.  If  the  Case  is  not  de^ 
termined  by  decision  in  the  Bcdeei&stiioal  Court,  I  must 
determine  it  by  the  principles  of  this  Court.  I  have  a 
strong:  opinion  against  the  admissibility  of  the  Evidence. 


A  Case  was  accordingly  stated  for  the  opinions  of 
Dr.  Swabey  and  Dr«  LusMngton. 

After  stating  the  Will  and  Codicil  the  following  Ques^- 
tions  were  subsaitted : — 

Queitiom. 

1st.  Whether,  upon  a  Question  in  the  Bcdesiastioal 
Court,  as  to  whether  the  Legatee  is  entitled  to  the  L&^ 
gacy  given  by  the  Will  and  also  by  the  Codicil,  any  de- 
clarations of  the  Testatrix  of  her  intention  that  the  Legacy 
given  by  the  Codicil  should  be  in  substitution  for  the 
Legacy  given  by  the  Will,  could,  according  to  the  prac* 
ttce  of  the  Ecclesiastical  Court,  be  received,  and  whd* 
ther  such  practice  is  warranted  by  any  ]>eofinon  of  tiiat 
Court  (e)? 

^d.   Whether,  in  ORMsttone  aa  to  the  adM^MUlitgrf 
(e)  See  Cootc  v.  Coote,  i  BrO.  448. 
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of  Evidence  to  explain  a  Testator's  intention  aa  to  ^^19- 

whether  Legacies  giiren  by  a  WiU  and  Codicil  should  b^  ^ 

accnmulativei  or  the  one  taken  in  substitution  for  the  ^^  another 

other,  the  Ecclesiastical  Court  adopts,  or  is  regulated  v. 

by,  the  principles  of  the  Civil  Law  ?  Be  a  cm 


and  othe;'s. 


Ansufer. 

lilt,  and  ftd.  It  is  very  rarely  that  any  Suit  is  now 
brought  in  the  Ecdesiastical  Courts  for  the  recovery  of 
a  Legacy,  and  we  are  not  aware  that  the  point  submit- 
ted to  our  consideration  has  ever  received  any  decision 
in  those  Courts,  nor,  indeed,  been  the  suljject  of  discus- 
sion. In  all  Questions  upon  the  admissibility  of  Evi- 
dence to  explain  whether  a  Testator  intended  Legacies 
given  by  both  Will  and  Codicil  to  be  accumulative  or 
not,  we  are  of  opinion  that  the  Judges  of  the  Ecclesias- 
tical Courts  would  conform  themselves  to  the  Rules 
established  by  the  Courts  of  Equity ;  but,  in  doubtful 
points,  where  the  admissibility  of  any  peculiar  species 
of  Evidence  had  either  not  been  discussed  in  the  Courts 
of  Equity  or  left  undecided  by  them,  we  think  the  Rules 
of  the  Civil  Law  would  govern.  Where  Legacies  are 
given  by  Will  and  Codicil,  the  Civil  Law  presumes,  them 
to  be  accumulative,  but,  according  to  that  Law,  this  pre- 
sumption might  be  rebutted  by  Evidence  produced 
on  the  part  of  the  Heir. — Neither  the  Text  Authori-. 
ties,  nor  the  Conunentators,  define  what  species  of  Evi- 
dence would  be  admissible  for  such  a  purpose ;  nor  do 
we  believe  that  the  nice  distinctions  upon  the  admission 
of  parol  Evidence  to  explain  written  Instruments  were 
adopted. in  that  Law:  we  think  that  if  such  a  Case 
should  arise  in  the  Ecclesiastical  Court,  the  course  pur*, 
sued  would  be  to  inquire,  whether  the  Courts  of  Equity 
had'siny  debided  Rule  on  the  point,  and,  im  finding  that 
they  had  not,  then,  nja  the  Civil  Law  has.  neither  directly 

c  c  4 
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nor  indirectly  exclnded  tbat  species  of  'EyiAmot,  in 
onr  judgment  tke  Eoclesiastioal  Courts  would  adwl 
the  declarations  of  the  Testator  as  to  his  intention^ 


Doctors  ConunonSy 
Not.  as,  1819. 


M.  Swabey, 
Sttfhtn  IdukifigUm, 


The  Questions  and  the  Answer  being  read,  the  Vice- 
Chancellor  said  he  would  look  into  the  Decisions. 


i8di.  The  Vice-Chancellor  :•— 

15th.  Jan.  In  Cases  of  this  class  considerable  confusion  has 

been  introduced  from  the  inaccuracy  of  Reporters.  The 
material  Errors  in  Atkyn^s  Report  (/)  of  the  leading  case 
of  ITie  Duke  of  St.  Albans  v.  Beauclerk,  are  pointed 
out  by  Lord  Bathurst  in  his  Judgment  in  Hooley  ▼• 
Hatton{g) ;  and  no  person  can  read  Lord  ThurloH/i^  re- 
ported Judgment  upon  this  subject,  without  observing, 
that  he  is  often  made  to  contradict  himself.  I  think  the 
true  result  of  the  Decisions,  as  they  apply  to  the  present 
pointy  is  to  be  stated  thus: — ^Where  a  Testator  leaves 
two  testamentary  Instruments,  and  in  both  has  given 
a  Legacy  nrnpUdter  to  the  same  Person,  the  Court, 
considering  that  he  who  has  twice  given,  must,  primA 
fade^  be  intended  to  mean  two  Gifts,  awards  to  the  Le- 
gatee both  Legacies ;  and  it  is  indifferent  whether  the 
second  Legacy  is  of  the  same  amount,  or  less,  or  larger, 
than  the  first.  But  if  in  such  two  Instruments  the 
Legacies  are  not  given  ,dmpUciter^  but  the  motive  of 
die  Gift  is  expressed,  and  in  both  Instruments  the  same 
motive  is  expressed,  and  the,  same  Sum  is  given,  the 
Court  considers  these  two  coincidences  as  MMiI^  1 


{g)  SUUd  in  a  Note  to 


^idgn  y.Manwm^  i£(o)C.  C. 
389;  and  S.  C.  s  Dick.  491. 
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presumption  that  the  TeBtator  did  not  by  the  second  .     ^^^^*    . 
laitrmnent  mean  a  second  OiSt,  bfot  meant  only  a  re*        Huasc 

petition  of  the  fonner Gift*  ui4  anoibiic. . 


V. 


The  Court  raises  this  presumption  only  wheie  the  BsACn 
double  coincidence  occurs,  of  the  same  motive,  and  the  » and  otben,  • 
same  Sum,  in  both  Instruments.  It  will  not  raise  it,  if 
in^  either  Instrument  there  be  no  motive,  or  a  difierent 
motive,  expressed,  although  the  Sums  be  the  same ;  nor 
will  it  raise  it,  if  the  same  motive  be  Expressed  in  both 
Instruments,  and  the  Sums  be  different.  The  pre- 
sumption cannot  therefore  be  raised  in  this  case,  al- 
though it  be  admitted  that  the  motives  are  the  same, 
inasmuch  as  the  Sums  are  different,  and  upon  the  face 
of  these  Instiuments  the  Defendant  i%  entitled  to  both 
Sums. 

This  reasoning  has  no  application  to  Cases  where  the 
second  Instrument  affords  intrinsic  evidence  that  it 
was  intended  by  the  Testator  in  substitution  of  the  first 
Instrument,  as  in  <he  cases  of  the  Duke  of  St.  Albans 
V.  Beauckrk,  Coote  v.  Boyd  (h),  and  the  late  case  of 
AUommf  General  v.  Harl^,  before  me  (1). 

Upon  the  Question,  whether  evidence  is  admissible  to 
prove  that  the^  Testatrix  did  not  mean  that  the  De* 
fendant  should  take  both  Sums,  there  are  no  Decisions 
in  Courts  of  Equity.  There  are  obiter  dicta  for  the 
admission  of  such  Testimony;  but,  in  the  Duke  of 
Leede  v.  Osborne,  the  point  was  fully  argued,  and^Lord 
Ahanlejf  appears  to  have  inclined  against  receiving  it. 
It  did  not,  however,  become  aecessaiy  there,  to  decide 
the  Qua^tiop.  >. 

*   /(A)  !i'Bro«'C«£.6tt.   -"  (i)  Jn&i4MUt6Q^ 


36o 


1891. 

^  V -^ 

HUBST 

and  another 

BSAOH' 

and  others. 


CASES  fN   CHANCERY. 

It  is  to  be  colleeted  from  the  DigeM  Ui«kit  mm  ad* 
mitted  fay  the  Civil  Law. 

This  Court  has  no  original  jurisdiction  in  testamen- 
taij  matters ;  it  acts  with  respect  to  them  only  upon 
the  ground  of  administering  a  Trust ;  and  is  bound  to 
adopt,  in  questions  of  Legacy,  the  Principles  and  Rules 
of  the  Ecclesiastical  Court.  I  found  it  necessary, 
theref<M:e,  to  direct  inquiry  to  be  made  in  that  Cowi 
upon  this  point,  and  the  Answer  diat  I  have  received, 
is,  that  no  Decision  has  taken  place  there  upon  Urn 
Question,  and  that  no  settled  Opinion  is  formed  nponit* 

It  remains  then  to  be  considered  upoa  the  prtnctples 
of  Evidence  which  are  received  in  our  own  Law* 

Our  primary  Principle,  is,  that  Evidence  is  not  ad- 
missible to  contradict  a  written  Instrument.  In  some 
cases.  Courts  of  Equity  raise  a  presumption  against  the 
apparent  intention  of  a  testamentary  Instrument,  and 
there  they  will  receive  Evidence  to  repel  that  presump- 
tion ;  for  the  effect  of  such  Testimony  is  not  to  show 
that  the  Testator  did  not  mean  what  he  has  said,  but, 
on  the  contrary,  to  prove  that  he  did  mean  what  he 
has  expressed. 

Thus,  where  the  Court  raises  the  presumption  against 
the  intention  of  a  double  Gift,  by  reason  that  the  Sums 
and  the  motive  are  the  same  in  both  Instruments,  it  will 
receive  Evidence  fiiat  the  Testator  actually  intended  the 
doable  Gift  he  has  expressed.  In  like  manner,  Evidence ' 
is  Tieceived  to  repel  the  presumption  raised  i^ainst  an 
Executor's  title  to  the  Residue,  from  the  circmnstance  ' 
•f  a  Legacy  given  to  him ;  and  to  repel  the  presump- 
tion thmt  a  portion  is  satisfied  by  a  Legacy. 
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la  all  ihese  cases  the  Evidence  is  received  in  bd^^ 
port  of  the  apparent  effeet  of  the  Instnimenty  and  not 
^aim^t  it. 

Here  the  Evidence  tendered  is  not  in  support  of  the 
apparent  effect  of  the  instrument,  but  directly  against 
it.  This  Codicil  leaves  unrevoked  the  former  Legacy  of 
300 1^  to  the  Defendant,  and  makes  to  him  a  further 
substantive  Gift  of  500  /•  The  Evidence  tendered  is^ 
that  the  Testatrix  did  not  mean  this  as  a  further  gift  of 
500/.  but  meant  to  substitute  the  500/.  in  the  placa 
«of  the  former  300  /. 

I  am  of  opinion,  therefore,  that  such  Evidence  can- 
not be  received  without  breaking  in  upon  the  fpfinaiy 
rule,  that  parol  Evidence  is  not  admisstble  against  t^e 
expressed  effect  of  a  written  Instrument 
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The  Minutes  of  the  Decree  were  thus : 

«  Declare  that  the  Defeadant,  John  Beachy  is  entitled 
as  wdl  to  the  L^acy  of  300/,  given  to  him  by  the  WiK 
of  Betty  Hioih  the  Testatiix,  in  the  Ple^dingg  named* 
ae  to  the  Legacy  of  509 1,  given  to  him  by  the  CodiotI 
to  the  said  Testatrix's  said  WiU;  and  the  Plaintiff 
WiUiam  Hmtt,  and  the  Defimdants  James  Btrnme  nA 
John  Jacktm,  the  Executors  of  the  said  Testatrix,  by 
their  Counsel  admitting  Assets  of  Ihe  said  Testatrix, 
sufficient  to  satisfy  the  said  Legaoies,  refiov  it  to  the 
Master  to  eoQ^mte  tnterest,  alter' the  rate  of  41,  pa 
eei^  per  amnun,  fiom  the  end  of  one  year  altes  the 
sttd  Testatrix's  Death,  oft  the  mid  Ugjum  oiQpol 
and«90»/.«Ddlotax  the  aaid  DefisHfaiift^  JsAia  JBtosty 
haiGoftsof  80  mwdiof  ihia8imt  as  relate  to  the  1 
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two  I«eg8£ie8 ;  and  let  tbe  Plaintiff  WiUiam  Hurst,  and 
the  Defendants  James  Bourne  and  John  Jackson,  pay 
unto  the  said  Defendant,  John  Beaeh,  the  said  two 
Legacies  of  300  /.  and  500  L  together  with  what  the 
Master  shall  compute  for  the  Interest  thereon,  and 
tax  the  said  Defendants  said  Costs  as  aforesaid ;  and 
let  the  Parties  proceed  to  a  Trial  at  Law  at  the  next 
Assizes  to  be  holden  for  the  County  of  Worcester,  on 
the  following  Issue,  that  is  to  say,  '  Whether  die  lU^ 
denture  of  Mortgage  and  Bond  in  the  Pleadmgs  meiH 
tioned,  dated  respectively  the  18th  day  of  November 
1S13,  and  the  several  Deeds,  Muniments  and  Writings 
in  the  Pleadings  also  mentioned,  relating  to  the  said 
Messuage  or  Dwelling  House,  Hereditaments  and  Pre- 
mises, demised  by  the  said  Indenture  of  Mortgage,  were 
delivered  up  by  the  said  Testatrix,  Betty  Heath,  to  the 
Defendant  John  Beach,  for  the  purpose  of  releasing  or 
acquitting  the  Debt  due  from  him  in  case  she  did  not 
recover  from  the  Illness  with  which  she  was  then 
afficted;  and  the  said  Defendant,  John  Bleach,  is  to  be 
Plaintiff  at  Law,  and  the  Plaintiffs,  George  Waldron  and 
WilUam  Hurst,  are  to  be  Defendants  at  Law,  who  are 
forthwith  to  name  an  Attorney,  to  accept  a  Declaration, 
appear  and  plead  to  Issue ;  and  refer  it  to  the  Master  to 
settle  the  Issue  in- case  the  Parties  differ-  about  the 
same;  and  in  case  any  special  circumstances  shall  arise 
upon  the  said  Trial,  the  same  are  to  be  indorsed  upon 
thepostea-,  and  let  all  Deeds  and  Writings  in  the  cus- 
tody or  power  of  any  of  the  Parties,  relating  to  the 
matten  in  question,  be  produced  before  the  said  Master 
upon  Oath ;  and  let  either  side  be  at  liberty  to  inspect 
the  same,  and  take  Copies  thereof  at  their  own  Expense ; 
and  let  sucb  of  t&em,  as  either  side  shall  give .  notice,  to 
produce  at  the  said  Trial,  be  produced  accordingly; 
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wd  reservetlie  consideration  of  all  further  Directions, 
and  of  the  Costs  of  this  Suit,  until  after  the  said  Trial; 
and  any  of  the  Parties  are  to  be  at  liberty  to  apply  to 
this  Court  as  there  shall  be  occasion." 


NaU.  It  does  not  appear  at  the  Registrar's  Office 
that  the  Decree  was  drawn  up  and  passed.  Probably, 
the  Suit  was  afterwards  compromised. 
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rtuRST 

and  another 

V. 

Beac^ 
and  others 


LORIMER  V.  LORIMER. 

This  was  a  Bill  for  a  Partition,  and  for  an  account 
pf  Rents  and  Profits  received  by  the  Defendant:  and 
the  Vice-ChanciUar  held,  ihat  if  on  such  a  Bill  the 
Pefendant  appears  to  have  received  more  than  his  share 
^  the  Rents  and  Profits  of  the  Estate,  the  Court  will 
diteU  an  Account,  and  will  not,  in  analogy  to  proceed- 
ings.at  law  tgt  a  Partition,  confine  its  relief  merdy  to  a 
Partition ;  and  the  Decree  was  accordingly. 

Mr.  Beil,  for  the  Plaintiff. 
Hr.  BeU,  for  the  Defendant. 


14th  April, 
18  to. 

' — V— — » 

On  a  Bill  for  a 
Partitum^imdan 
account  of  Rttiii 
received^  a  De- 
creefor  that  pur* 
pose  will  he  made  f 
and  the  ReUef 
toUl  not  be  con- 
JSned  merely  to 
a  Partition. 


U' 


0\    >,i,  M     - 
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15th  April,  PRICHARD  V.  GEE. 

i8so. 

....     '  ' 

JtuaMotumof  FhIS  was  a  Motion  to  discharge  an  Order  for  the 
course  to  examme  examination,  de  bene  e$ee,  of  a  Witness  who  was  np- 
^.  ^  ^!fcir  ^^^®  ^f  seventy  years  old,  upon  the  ground,  that  there 
70  vcars  old  and  ^^  *  reference  of  the  Bill  for  impertinence  pending. 

it  fM^  he  made  be- 
fore appeartmeei      The  Fice-ChanCeUor  was  of  opinion,  that  although  it 
anditisHoes-    was  possible  that  a  Witness  under  such  circumstances 
ception  that  a  re-  might  be  examined  to  matter  which  was  afterwards  ex- 

^eiicf  of  the  punged,  that  this  was  a  less  evil  than  the  delay,  by  which 
BtU  for  mpertt' \     ^  '  .  ,     ,        ,    „    ,  ,    ,        / 

,  »i  vfgdinr  ^®  Evidence  might  be  wholly  lostr— and  that  the  pend- 
ing reference  for  impertinence  formed,  therefore,  no 
objection. 


««*  April,        E^  ^f  NEWBUROH   v.  Counteis  Dowager  of 
>     ^^''^v  ^  NEWBUROH. 


Parot  BtUence  XhE  late  Earl  of  IferfttirgA,  havihg  Estates  in  the 
iiodmhsibkto  Counties  of  Susset,  Gloucester,  and  elsewhere,  gave 
luu^ulluL  ™*^^**<>^8  ^  *»^  Solicitor  to  prepare  a  Will,  which 
Will  of  the  Tet~  •'^^  ^^  ^'^^  *^  S*^®  *^  ^^*  Wife,  the  Countess  Dowager 
tatorastoapar-  of  Newburgh,  an  Estate  fof  life  in  his  Estates  in  the 
ticttlar  Eitate;  Counties  of  Sussex  and  Ghueeeter.  The  Soficitor  pre- 
bui  is  not  adnus"  pared  a  Will  in  writing  accordingly,  and  the  same  was 
nbiefor  the  pur-  afterwards  laid  before  an  eminent  Conveyancer  to  settle. 
^^mp^ed  ^y  ®^°^®  accident,  the  word  "  Ghucester'*  was  struck 
intention  tf  the  out  by  the  Conveyancer,  and  the  person  who  made  the 
Testator:  fair  copy  of  the  Will,  changed  the  word  "Counties  "  into 

^^  "  County,''  and  the  Will,  as  fairly  copied,  omitted  there- 

fore altogether  the  Estate  for  Life  to  the  Countess  Dow- 
ager, in  the  County  of  Gloucester. 
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At  the  time  Lord  Newburgh  executed  the  Will,  the 
Solicitor  who  attended  the  execution  had  with  him  the 
Abstract  of  the  Will  as  originally  prepared,  and  the  Will 
was  not  itself  read,  but  this  Abstract,  which  represented 
that  a  life  Estate  was  given  to  Lady  Niwlmrghy  as  well  in 
GhHeater  as  in  Sussex;  and  Lord  Newburgh  executed 
the  Will,  believing  that  it  followed  the  Abstract 
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The  first  BUI  was  filed  for  the  execution  of  the  Trusts 

of  the  Win  as  they  actually  appeared  upon  the  face 

of  the  Wm.    The   second  Bill  was  by  the  Countess 

bowager  of  Newburgh,  stating  the  omission  of  her 

Idtk  Estate  in  Gloucester ,  and  praying,  that  the  inistaJce 

in  that  respect  might  be  rectified,  and  that  the  Trusts 

of  the  Will  might  be  executed  with  such  correction. 

h 

The  first  Question  was,  whether  the  Evidence  on  the 
part  of  the  Countess  Dowager  of  Newburgh  could  be 
received  for  the  purpose  of  correcting  the  mistake? 


The  Vke^ChanuUoT  refused  the  Evidence ;  because, 
admitting  it  to  be  clearly  made  out  that  the  mistake 
existed,  this  Court  had  no  authority  to  correct  the 
Witt  according. to  the  intention.  The  Will  execvled 
with  that  omission  was  certainly  not  the  Will  of  the 
Devisor,  and  so  it  must'be  found  by  a  Jury  upon  the 
fiM^ts  stated  as  to  the  GhmceUer  Estate ;  but  the  Court 
could  not  fov  that  reason  set  up  the  intentiott  of  the 
Testator,  which,  by  mistake,  he  had  been  prevented 
firom  carrying  into  execution,  as  if  he  had  actually 
eExecuted  that  intention  in  the  forms  prescribed  by  thte 
Stetate  of  Frauds.  To  assume  such  a  jurisdielioR 
wvMf  inefiect,  be  to  repeal  Oe  Statute  of  Fiauds  in 
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all  dues  where  a  Devisor  Jailed  to  comply  vtlh  tbe 
Statute  by  mifitakjR  or  aooideiit»  and  to  operate  tbis 
repeal,  by  admitting  jf^rol  Eyidexice  of  the  iotenljbn  of 
the  Devisor,  which  it  was  the  very  objeqt  of  the  StatMta 
to  avoid..i— That  this  Case  bore  no  analogy  to  cases 
where  the  Devisee  or  Heir  prevented  another  Gift  in 
the  Will,  by  undertaking  to  perform  it.  There,  the 
Statute  was  in  no  manner  broken  in  upon ;  but  this 
Court,  in  respect  of  the  Fraud  attempted,  fastened  that 
Trust  upon  the  Estate  which  in  Equity  and  Conscience 
attached  upon  it.*— That  admitting  that  voluntary  Con- 
veyances might  be  corrected  upon  the  principle,  that 
as  between  Volunteers  this  Court  would.not  permit  a 
claim  proceeding  upon  mistake,  as  to  which  two  Cases 
were  cited ;  yet  this  principle  had  no  application  to 
the  case  of  Wills,  for  the  difficulty  was  not  that  the 
Will  was  a  voluntary  Instrument,  but  that  there  could 
be  no  Will,  without  the  forms  of  the  Statute  of  Fi-auds, 
and  the  disappointed  intention  had  not  those  forms. 
That  if  any  Party  asked  the  same,  he  was  ready,  to 
direct  an  Issue  to  try  whether  this  was  the  Will  of  the 
Testator  as  to  the  Gloucester  Estate^  and  upon  this 
Issue  the  Evidence  tendered  would  be  admissible.  No 
such  Issue  was  asked ;  and  the  Cajse  was  sent,  as  to 
several  questions  of  l^al  construction,  to  the  Court  of 
Kw^$  Bench. 


The  Heir  here  x^ontended  that  the  onussion  of 
Lady  N/s  Hft  Estate  had  made  the  subsequent  li- 
mitations void  as  too  remote;  aad  it  was  immalenal  t6 
him,  if 'he  was  right  in  this  point,  to  try  the  iact  of' 
deWMxit  vel  nan  as  to  the  GhuceMter  Estate.  If  other* 
wise,  he  would  have  avoided  the  Will  as  to  this  Estate 
upon  the  fact;  because  a  Gift  immediate  is  not  an 
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«X6cution  of  the  intention  to  give  after  a  prior  life 
Bstate,  and  the  omisBion  of  the  life  Estate  of  Lady  N. 
must  therefore  have  defeated  the  whole  Devise  as  to  the 
.  G/aticester  Estate. 


3^7 


I  was  not  present  at  the  arguoient  of  the  foregoing 
points,  but  am  informed  that,  as  to  this  last  point, 
Mr.  Bell  cited  a  Case,  not  in  print,  upon  the  authority 
of  Lord  Chief  Baron  Richards,  in  which  it  was  con- 
sidered that  Lord  Eidon  had  sent  i(  to  a  Jury  to  try 
upon  the  same  description  of  facts^  what  was  the 
Will  of  the  Testator;  but  whether  any  such  Trial  had 
ever  taken  place  was  not  known. 

Mr.  Sugden  cited  Towers  v.  Moor  (a),  in  which  the 
same  doctrine  had  been  held,  as  to  the  Statute  of  Frauds, 
as  was  expressed  by  the  Vice-chancellor. 


The  Case  was  afterwards  reheard  before  the  Vice^Chan- 
<eUoTj  and  it  was  then  suggested,  as  the  result  of  the  Con- 
veyancer's Evidence,  that  there  was  no  omission  in  tbe 
Will,  but  that  the  Error  was  owing  to  the  introduction 
of  a  passage  which  he  had  first  written,  and  afterwards 
struck  through  with  a  pen,  but  had  been  copied. by 
mistake  in  the  fair  Will;  and  it^  was  contended  there 
ought,  therefore,  to  be  an  Issue  to  try  whether  those 
wcMs,  80  introduced  by  mistake,  were  part  of  the  Will. 

the  Viu-CkanceUor  iliought  that  if  such  a  Case  had 
been  originaHy  made,  they  would  have  been  entitled  to 
such  an  Issue;  but  that  such  Case  being  in  direct 
opp^tion  ioi  the  allegations  upon  the  Record,  he  could 
not  entertain  it. 


1820. 
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(a)  a  VemoDy  98. 
Vol..  V. 
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^April,  WOOD  V.  HARMAN. 

1830. 
•^ ^ — ' 

An  Authority       ThE  Plaintiff,  the  ExeQutor  of  J.  W.  lent  a  Sum  of 
given  by  a  Tes-    q^j   p^  ^f  ^^  ^^^^  ^f  j   jy  ^^  ^^  Defendant, 

,  *  ^P^**  Mortgage  with  a  power  of  Sale,  a;nd  now  filed  his 

Money  on  Secu-  ^^^^  ^9'  payment  of  the  Money,  or  sale  of  the  Premises. 
.  riiy,  mliieiin 

it^gn  AutliorUy       The  Defendant  pleaded  the  Will  of  J.  fF.  which  au- 

#0  /jiw  ^Hficient   thorized  his  Executors  to  convert  all  his  Real  and  P». 

^ktifgeitolhe  gQ^oi  Estate  into  Money,  and  lend  the  same  Upon  goid 

y     .-*vs       Security,  upon  Trust  to  pay  the  Interest  to  his  Wlife 

C^i^^^^j&^^^r^^^^^^   for  Life*  with  Remainder  over;  and  the  Plea  averrei 

vy^j)j(^.7id«  diat  the  600  /.  lent,  was  part  of  the  Residuary  Estate ^df 

.1      "       J.  W.  and  insisted  that,  by  reason  that  £he  Testatoi-  had 

liot  given  a  Power  and  Authority  to  his  Executory  to 

discharge  the  Persons  to  whom  they  might  lend  Monies, 

the  Plaintiff  was .  not  entitled   to  receive   the  600 1. 

without  the  concurrence  of  the  PersonB   beneficiidly 

interested. 

I  was  not  present  at  the  Argument. 

The  Vice-CkaneeUor  overruled  the  Plea»  ttatiiig^diii 
the  Authority  given  by  the  Testator  to  lay  out  and  in- 
vest the  Money  was  an  Authority  to  do  all  Ac^  dssen* 
tial  to  that  IVust,  and  necessarily,  therefbrc^^  to  g^ 
sufficient  Discharges  to  the  Borrowers  of  thi^  Islone^r.  < 
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Original  Bitt. 
Marquis  and  Marchioness  of  ORMONDE 

V.  KyrmnsiEY.        •  ' 

Bitt  of  Revivor  and  Supplemeni:, 


-^«. 


Marquis  of  ORMONDE  v.   KYNERSLEY  tjK^  Afnl 

«d  others.  '^  :^8<S.  j> 

XHIS  Bill  was  filed  by  the  Remainder-man  agamst  the  Jf^q^l^JFiffh^ 

)BlsQcutor  of  the  deceased  Tenant  for  life,  whose  Estate  ^  ^  ^ocA  qf.  p. 

had  been  ucumpeachable  of  Waste,  for  an  account  of  the  ^"'''>  ^  '*^ 

•produce  of  ornamental  Timber,  which  had  been  cut  by  .  .    • 

th^  T^ant  for  life.  J^filr 

,^    :  mckhrtackof 

The^Tlaintiff  early  in  1808  had  filed  his  Bill  against  Tru9^. 

the  Tenant  for  life  himself  for  ihe  same  purposes,  and 
iiad  obtained  an  Injunction.  The  Tenant  for  life  put 
In  his  Answer  to  di$t  BiU  on  the  ist  June  1808,  and  by 
consent,  an  Order  was  made  on  the  sist  July  1808,  re- 
ferring it  to  the  Master  to  inquire  as  to  the  ornamental 
and  other  Timber  winch  bad  been  cut  by  the  Tenant 
tot  life* 

This  Order  was  never  acted  upon ;  and  the  Tenant  for 
l^  Uyed  till  April  1815  without  any  further  proceeding 
beiiii^ha^  in  t^e  Cause. 

The  present  Bill  was  not  supplemental  to  that  Suit, 
but  to  a  subsequent  original  BiU.  The  Case  was  much 
argued.  I  was  not  present  at  the  Argument,  but  am 
informed,  that  it  was,  first,  contended  that  such  a  Bill 
could  not  be  filed, and  the  following  Cases  were  cited;  viz. 
D  n  2 
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Bishop  of  Winchester  v.  Knight  (a).  Garth  v.  Cotton  (fi). 
Hambly  v.  Trott  (c).  Lee  v.  Abton  (d).  Marquis  of  Lans^^ 
doume  v.  Marchioness  Dowager  of  Lansdoume  (e).  And 
secondly^  that  as  no  Timber  had  been  cut  since  the  In- 
junction in  1808,  and  ttie  PknniMF  had  not  proceeded 
in  the  former  Cause,  he  muat  be  taken  to  have  wayed 
bis  claim  in  that  respect. 


Mr.  Bellf  Mr.  Benyon  and  Sir  G,  Hampson  for  the 

Plaintiff. 
Mr.  Heald  and for  the  Defi^ndants. . 

The  Vice-chancellor  \xM,  that  though  th^renTeisqf^^ph 
gr4>and  for  ^e  latter  defence,  yet  as  it  was  not  Vf^e 
by  the  A^ver,  he  could  not  ixotice  it.  Uppn  thj?  gene- 
ral pointj  whether,  such  a  Bill  ooMld  bq.  i?y?fciffV\infd, 
His  Honour  stated — ^That  the  restraint  ivpon  ,tbe  leigal 
Owner  as  to  equitable  Waste  was  to  be  considered  as 
founded  on  a  bceach  of  that  trust  and  opi^d^npeiwl^ch 
the  Devisor  reposed  in  the. Tenant, for.  life^  that^.he 
would  use  his  legal  .Estate  only  for  the  p^rppse  of.iGur 
enjoyment — ^That  it  was  a  Trust  ii;nplied  iji,  j^fii^  6f;^m 
rthesubiequent  Limitations,  and  firpm.  the  presfj|^,in- 
lentiQa  of  tbe  Testator  that  he  paeant  ai\.equ^  l|?nieQt  to 
all  in  succession.— rThat  in  all  cases,  the^Asi^ets^Qf  a'^s- 
tator  were  answerable  for  a  Profit  made  by  breach  of 
TVust :  and  an  Account  was  decreed  accordipg  to  the 
Prayer  of  the  Bill. 


(a)  1P.Wm8.406. 
(6)iDick.i83;S.C.3Atk. 
751 ;  and  1  Ve^.  524. 546. 


(c)  Cowp.  376. 
(d)i  Bro.C.C.  194. 
it)Anl€f  tirol.  p.  116. 
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.  t     .  .   ,  f  •       .f  .    ,  igtband  «oth 

,  ,     .  SMITH  r.  DEATH-  June.' 

1  HIS  was  a  Bill  for  the  specific  performance  of  a  T/l^  Court  unit 

Contract  of  Sale. — ^The  Master  reported  in  favour  of  the  not  eomptl  a 

Title,  and  the  Case  came  on  upon  Exceptions  to  his  P^rchaier  to 

Report.    The  PlaintiflTs  Title  depended  upon  the  Will  ^^*^.«  Title  tk'- 

of  Edward  Wise,  who  devised  the  Property  In  question  ^™"*^  *[^ 

_,     ^     ^  '    '  __        .,  ^       \    /        ^,  matter  of  fact, 

to  Charles  Brown  for  Life,  with  Remainder  to  the  use  ^r  ^^  f^  . 

■^  khd  behoof  of  siich  Child  and  Children  of  thfe  Body  of  not  admit  of 

^^the  s^id  Charles  Brown,  and  him  surviving,  who  should  satisfactory 

"'be  brought  tip   and  educated  as  a  Member  offlie  proof ,  or  be  not 

■^  Esrtablished  Church  of  England,  and  should  be  a  con-  ^^pr(yved.    A 

' '  stant  frequenter  or  freque]!iters  thereof,  in  such  parts  and  ^^^  v  ^P' 

'  ' '  *  pointment  in  a 

' '  proportions,  &c.  as  he  the  said  Charles  Brown  should  Qj.^^  ^  r 

*^  WJ^  Deed  or  Will  appoint ;  and  in  default  of  such  ap-  jjf^^  though  in 

**^^65iitment,  to  the  tfte  of  the  first  Son  of  the  Body  o{  favour  of  par* 

'^'Ai  said  Chttrles  Brown,  lawfully  begotten,  who  should  ticular  objects, 

*  be  brought  up  and  educated  as  Aforesaid,  arid  should  be  *•  extinguished 

a  constant  frequenter  of  the  said  Church  or  England,  ^«^^<^«ry- 
' '  ahd  the  Heirs  of  the  Body  of  such  Son,  with  diners 

lUmaindersover. 

i 

^  '  The  first  Son  of  Charles  Brown  attained  bis  majority 
in  1817,  and  soon  afterwards  joined  with  his  Father  in 
suffering  a  Recovery,  under  which,  the  Plaintiff  claimed. 

'    Mr.. $i/g<&n|  in  support  of  the  Exceptions. 
Mr.  Shadwell,  contra. 

It  was  first  objected  by  Mr.  Sugden,  £hat  the  power 
of  appointment  being  limited  to  surviving   Children 
at  the  death  of  the  Father,  the  immediate  Oift  to  Chil- 
D  D  3 


3r«' 


CitSteb*  IN  't>HAHOB«Y. 


Sbiith 
Ditital 


The  Vke-Chancelhr  held,  that  such  a  constnictioB 
woiifli!  be  dbntaity  tb*  ihiJ farce 'tJp'tSte  feifcjjflreiliHoai  UbM, 
and  not  Warranted  by  neeestary  ^r  tflttiond  inftM£(cb»^  ^^^ 

Mr.  SugdeH next  contended,  that  the  Ae^n^6<m\/t^ 
the  first  Son  **  who  should  be  brought  uj^  itha  idufedfi^'l 
ad  a  Ihfember  of  the  Established  C^urohoF  j^&M^ 
and  should  be  a  constant  fiequenter  ofiiudi^  GlitorviV/^* 
was  in  its  nature  of  uncertain  proof,  and  Was,  in  htV,^ 
inadequately  proved  before  the  Master)' koA^hib'iii^i!^ 
the  Case  of  Lowe  v.  Lush  (a\  where  Bir'W.'Qf^* 
held  that  an.  act  of  Bankruptcy  being  establmlied^  ^■ 
Purchaser  was  not  bound  to  teke  a  Itfle  depenAifigl 
upon  Evidence  that  the  Bankrupt  was  not  so  Sh^bt^d^ 
at  the  time,  that  a  Commission  could  issue.  '  ^    '^ 


The  Vice-Chaneelhr  held,  that  it  could  nbt  be  insisted"^ 
that  a  Purchaser  was  not  bound  to  take  a  Title  Whidi>  \A 
some  measure,  depended  upon  matter  of  fact,  fot  almbsi^ 
every  Titlemust  in  some  d^ee  depend nponsuchmatt^tf 
-^That  the  matter  of  fact,  up6n  which  a  Title  depended^^ 
might  be  such  as  not  in  its  nature  to  be  capable  o^ 
satisfactory  proof,  as  in  the  Case  of  Xotoe  v.  Z^, 
and  such  a  Htle  a  Purchaser  could  not  be  competed  W 
take:  or,  the  fact  might  in.  its  nature  be  capable  of 
satisfactory  proof,  and  yet  not  satisiactorfly  proved; 
and  Courts  of  Equity,  by  assuming  a  jurisdictioqi  io 
^mpel  the  specific  performance  of  Agreements^  n^cy^ssa: 
ifly  forced  ii^on  themsdlveB  the  diiCcuIty  of  detemii^ 


{a)  14  Vt».547» 
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1 

tieh  questicMifi;  and  thai  ia  the  pr^Beat.C^e  it  di4:        ^S.^»j 
appear  to  him  that  the  fact  was  capable  of  proof/ m4^ 
was  satisfactorily  proved. 

'Mr.  Sugden  next  contended  that  the  Title  was  d^&c-^ 
tive,  hy  ieQaK>n  that.4he  po;wer  given  to  Charksfinfm  to 
appoint  to  his  Children,  was  not  extinguished  by  the 
Recovery ;  and  he  argued,  that  if  a  general  power  to  f^p- 
pioint  for  the  benefit  of  the  Owner  could  be  extinguished 
by  a  Be^very,  yet  th^t  a  particular  collateral  Power, 
not  bcuui^  aa  interest  in  the  appointor,  or  to  be  exer- 
cised £br  his  benefit,  but  in  the  nature  of  a  Trust  io  be 
e|ceci]^ted  fyx  the  benefit  of  others,  could  not  be  so 
eKtingnishedi  and  he  cited  and  distinguished  the  9^e\ 
of  JBtfi^arib  v.  SUUer  (ft),  that  being  the  Case  of  a  ^ 
power  to  jointure,  which  might  be  used  for  the  Parties 
faenefil^  and  enable  him  to  obtain  a  larger  Portion  with 
his  Wife.  He  cited  also  Doe  r.Jesson  (c),  since  re- 
versed in  the  House  of  Lords.  The  point,  he  observed, 
was  not  expressly  decided  in  that  Case,  bu£  that  L^^d 
^depd^k  tfaoQgbt  the  Power  could  not  be  destroyed,  a^ 
it:  was  not  to  be  exercised  for  the  Parties  own  benefit/^ 
Mr*  Sug/kn  referred  also  to  a  Case  of  West  v.  Burney, 
before  the  YkC'Clumcelhr  in  January  i8ig  (cQ. 

The  Viee-'ChaaeeUor  said,  that  in  West  v.  jBiimey  it 
appeared  to  him,  as  the  result  of  the  Authorities,  that 

V 

(f)  Hard.  410.   «  Case  require  the  determina- 

(c)  5  Maole  6c  Selw.  95.  tion  of  it,  and  on  that  account 

(d)  According^  to  my  Kote  il  was  not  reported.  In  diat 
ofthatCsse,  which  was  veiy  Case  Mr.  Stigden  contended 
aWy^tfgued,  by  Mr.  Pfdittmf  tbeit  th*  Pov^  was  escliiK 
on  the  one  side,  and  Mr.  Sug-  guished,  and  such  is  the  con- 
im  on  the  otheri  the  point  was  elusion  in  his  work  on  Powers, 
not  detennined,  nor  did  the «  p.  79,  80.  Edit.  3. 

n  n  4 


^■^•0'  every  Power  reserved  to  a  (Grantee  or  Devisee  for  Life, 

though  not  appendant  to  his  own  Estate,  as  a  leasing 

-  \.^  \.. .    Power,  but  to  take  effect  after  the  determination  of  his 

Dajiyg; — *    own  Estate^ and  therefore  in  gross,  might  be  extinguished* 

^^^^^',^',(\  iA»— TPHaf'such  a  Grantee  or  Devisee  could  deal  with  the 

cv    -'/   .  '  'Estate   in  respect  of  his   Freehold  Interest;  and  his 

*  dealing  with  the  Estate,  so  as  to  create  interests  incon- 

*•     *  .'  sistent  with  the  exercise  of  his   Power,  must  extin- 

'    ^    '      .  guish  his  Power,  upon  the  general  principle  that  a  Per- 

-^        ._^  son  is  not  permitted  to'  defeat  his  own  grant.— That  it 

made  no  difference  that  here  the  Power  was  a  particular 

%*.     .  i  .     .   ^Power  in  favour  of  Children ;  that  King  v.  Mellifig  (c)  ^ 

was  a  particular  Power  in  favour  of  the  Wife;  that  such 

■  a  Power  could  not  be  called  a  Trust,  for  the  alleged 

cestui  que  Tru$t  could  not  compel  the  execution  of  it,  and 

being  at  the  option  of  the  Grantee  for  life  to  exercise 

or  not,  any  dealing  with  the  Estate  inconsistent  with  its 

exercise  must  determine  his  option. 

Exceptions  overruled. 

(e)  I  Ventr.  «15. 
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JUPP  V.  GEERING.  ,4  J*^'  Nov. 

The  Defendant,  John  Geeringy  on  the  17th  January  0^  Of^gg^rrer, 

1818,  filed  a  Bill  against  George  Spencer  Jupp  fot  the  htld,that  if  the 

specific  Performance  of  an  Agreements    The  Bill  was  Plaittt^dies 

answered,  and  on  the  hearing  of  the  Cause,  on  the  26th  ^<^^  ^*«  Cm^i 

November  1719,  the  Vice^Chancelhr  dismissed  the  Bill  ^  ^  J»?*^  • 

with  Costs.      Before  the  Taxation  of  the  Costs  George  ^^^^  ^  Bill  of 

Spencer  Jupp  died,  having  by  his  Will  appointed  three  Revivor  by  Ids 

Executors,  who  renounced.     The   Plaintiff  obtained  Representaiivei 

Letters  of  Administration;  and  filed  the  present  Bill  of  for  Costs  canmt 

Revivor  against  the  Defendant,  in  order  to  obtain  the  ^  sustained. 

Costs  of  the  Bill  dismissed.    To  this  Bill  the  Defendant 

demurred  generally,  for  want  of  equity. 

t 
ttt.'J^slave  for  the  Demurrer: — 

The  Cases  where  a  Bill  of  Revivor  will  lie  for  Costs 

are  four;  1st.  Where  the  Coats  have  been  taxed.  Kite 

V.  Hayward{a),  Hall  v.  Smiih  (b),     2dly.  Where  they 

are  directed  to  be  paid  out  of  some  particular  Estate  or 

Fond  (c).     sdly.  Where  they  are  given  as  part  of  the 

relief,  Morgan  y.  Scudamore  {d) ;  or,  4thly.  Where  thef 

amount  of  the  Costs  have  been  settled  by  the  Master, 

but  the  Report  has  not  been  signed  (e).    This  Case 

does  not  fall  within  either  of  the  excepted  Cases.    The 

Costs  were  not  taxed  before  the  death  of  the  Defend- 

ant,  and  according  to  the  Authorities  (/)  ther6  can  be 

(a)  Dick.  173.  in  Morgan  v.  Scudamore^  3Ves. 

(b)  iBro.  C.C.438.  197. 

(c)  Jemmr  v.  Jenour^  loVes.        (f)  See  the  Authorities  col- 
573.  lected   in    Mr.  Beam^B  able 

((Q  t  Ves.  jun.  313 ;  and     and    useful  Work    on   Pleas* 
3  Ves.  195.  397,  &c.  and  also  in  his  recent 

(tf)  JSee  the  Cases  mentioned     Work  on  Costs,  p.  195,  etc. 
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iBin;  ^  no  Revivor  for  rach  CoBts^  >  I  do  not  dispiitt  Hi^  Qo*^ 
ci^oii  m  favour  of  ih^  Revoor, in  Jfoiym y.  gcMdbqiorc^t 
but  only    the  reasoning  on  whieh  tb^    J)fMiwi|  Vli 

GsBAUTflu      founded.    The  Costs  there  seem  to  have  been  given  m 
part  of  the  relief^  and  on  that  ground,  and  beca«ae  the^ 
Costs  had  been  taxed,  though  no  Report  vmsmade, 
a  Bill  of  Revivor  was  proper.    The  reason  why  Costs^^ 

t  when  taied,  do  not  relate  to  a  Decree  in  Equity,  thougli 

they  do  to  a  Judgment  at  Law,  is,  because  at  Law,  in 
Ejectment  for  iostanoe,  the  Costs  are  taxed  before  final 
Judgment,  and  the  Judgment  mantionathe  ainoivil;K>f 
the  Costs  (g)<  In  this  Caae,  therefore,,  the  genendinde- 
appU^s^.that  Cqsts  not  taxed  are  lost  by  the  deathjof) 
tb^Parfy^  »  ■     ^   -^ 

'  Mr.  Spence^  contra :—  % 

There  is  a  distinction  where  a  Persen  who  is.  to.^ 
receive,  and  one  who  is  to  pay,  Costa^  diies;  if  <he  .^ 
former  dies  before  they  are  taxed,  a  Bill  of  Revivor  may ^ 
be  filed ;  but  if  the  latter  dies  before  they  -are  tarred,  nOv 
such  BiU-  can  be  sustained.    Thib  appears  to  have  been 
decided  iui  Morgan  v^  Sevd(More{k),  tj^  in  A^v. 
JHwi^xinys,  mentioned  iHi  the  Judgment  WhenMorganr^ 
"^sSondamofe  caoM^on  asecond  time(i),  Loud  Bmm^: 
8aid>  ''  in^  the  case  of  Costs  at  Law,  if  die»  Debtor  m" 
the  Costs  dies,  they  die  with  him;  but  if  the  Pkr^  fxr 
repepre  them  dies^  bis  Representative  amy*  have  a  tfoiirtri 
faoim(k)  f  and  afterwank,  when  that  Cause  calne'On'.to* 
be  heard  (0,  and  after  much  considemtion,  and  a  review 
of  all  the  Cases  in  manuscript  and  in  print,  his  opiniw 

> 

(^)  See  ibe  ibim  of  tlie  (t)  a  Yes.  197. 

Judgment,  3  vol.  Black.  Com.  (j^  n  t^.  jam  316.  * 

in  tfaeAppendbt,  p.  xv.  (/)  3  Vw.  195. 

(A)  2  Ve5.j11n.316; 


Giiil»i  luft  EepfMonbititGtf  ivwe  entitled  to  d  BiB  frf^       Jowl 
RivhrorfbrfiudiCoMti;  ^^ 

The  Vicb-Chancellor— [after  statiBg  the  Cap^],—  . 
Lord  Rosslyn  must  have  been  mistaken  by  the  Hegorter,  ^ 
when  he  is  made  to  say^  in  Morgan  v.  Scudnimn,  that 
there  is  at  law  a  difference  as  to  Costs  between  the 
death  of  the  Party  who  is  to  pay,  and  the  Party  who  is, , 
to  receive.  There  is  in  feet  no  such  difference. 

At  Common  Law,  Costs  were  lost  if  either  Party 
died  before  final  Judgment ;  but  by  Statute  of  the  17 
Car.  3,  c.  8,  if  either  Psorty  die  between  the  Verdict 
and  the  final  Judgment*  the  final  Judgment  may  stili 
be  entered  up,  and  Costs  and  Damages  recovered  j  and 
the  8  4r  9  ^^fn.  3,  c.  1 1,  extends  the  remedy  to  Ckses 
^ere  either  Party  dies  after  interlocutory,  and  before 
final.  Judgment.  The  final  Judgment  at  Law  ascertains 
t&e  amotmt  of  the  Costs,  and  is  necessarily,  therefore, 
preceded  by  Taxation. 

•  The  Statutes  to  whieli  I  have  refinred  have  no  appli-^* 

oaiicm  to  Cases  m.  Equity,  and  proceeding,  flierelbre,' 

upon  the  general  analogies  of  the  Commenlaw,  I  mustK 

hold,  that  Costs  in  Equity  are  lost  by  the  death  of 

either  Pieurty  before  Taxation,  as  Costs  at  Common* 

Law  were  lost  by  the  death  of  either  Party  before  final* 

Judgment. 
^  Demurrer  allowed  (m>. 

(m)  Costs,  unlesB  taxed  be-  nipt  Law,   199  ;  Montague's 

fei^  the  Bankruptcy,  cannot  be  Bankrupt  Law,  1   voL  181; 

proved  imder  a  Commnwinn.  and  sea.  Aes  v.  Simoii^J^liMtL^ 

Ej parte  8m(9Sf  (Mk.  B^tik''  ssoi  .  /(.  ..nav    ' 
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3d  June,  i8ao.  KIRKLEY  v.  BURTON. 

It  is  good  ground  1  HIS  was  a  .DemolTer  to  tti  ftinieiided  Bill,  for  that 

^efDenvvrr&that  ^^  name  of  Counsel  did  not  appear  to  the  Bill. 

thenameqfCovn-  ^  / 

*  9tl  does  not  ap»        Mr.  Norton,  contra,  contended  that  advtotage* 'could 

fear  to  the  BiU,  j^q^  betaken  of  this  omission  by  Demunter,  bfeckuse 
by  demurring  the  Defendant  admits  the  BiU'^waa 
duly  filed,  and  if  the  Demurrer  were  ^o^^d,  the 
Bill  would  still  remain  in  Court.  In  French  y.  l)ear  (a), 
the  Cause  came  on  to  ht  heard,  and^  it  ^pp^iiting 

'  the  Bill  was  not  signed  by  Counsel,  it  was  ordered 

tobe  taken  off  the  file«    The  Defendant  ought  (oiisttote 

to  take  the  Bill  off"  the  file.    Thereia,  hfi-observedy^o 

positive  order  that  Counsel  shall  sign  the.Sm^  b^tiocdy 

the  Draft. 

Mr.  Wilbraham,  in  support  of  the  Demurrer,  insisted 

that  the  objection  for  want  of  a  Signature  to  the  Bill» 

-  '  might  be  made  either  by  Demurrer,  or  by  a  motion  to 

have  it  taken  off*  the  file.    It  is  necessary  to  he  signed, 

'    as'  a  security  against  scandal ;  aind'he  observed,  that  in 

' —  cases  of  Interpleader,  a  Demurrer  will  he-  if  the  usual 

Affidavit  does  not  accompany  the  Bill.  ^f 

TheVice-Chancellor  held,  that  the  objection  appearing 
upon  the  Record,  the  Defendant  might  weH  allege  %y 
Demurrer  that  he  was  not  bound  to  answer  the  Bill ;  and 
he  likened  it  to  the  case  of  a  Demurrer  for  want  of  W 
Affidavit  fb  accompany  a  Bill  of  Interpleader,  6r  a  ^U 
to  tmnsfer  the  jurisdiction  from  Law  to  £(Juity' upon  *the 
ground  of  a  lost"  Instrument.  iThe  Demuiter  n&ust'be 
allowed,  but  the  Plaintiff  to  be  at  liberty  to  add'  in*  the 
Record  the  name  of  the  Gentleman  who  signed  the  Bill. 

,    (a)  5  Vas.  547.    Se«  WyatVt  P.  Jl.^7. 
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SWIlfFORD  «^  HORNE;  .^ 

^  fiyXR.  Co(ip^ xaovsd  for  leave  to  re-examine  before  the  d  JF^te^  m^ 
.^,ifast^  a  Witness  who  had  been  examined  before  the  Came eaanot  be 
.  J^^riog ;  aiyl  he  cited  Voughan  v.  Lhyd  (a).  re-examined  be- 

yore  *Ae  Master 

;         Mr.  rfetkerell,  contra,  to  the  tame  mat- 

ter, mthout  am 

The  'VUx^ChcMceUor  held  that  the  Master  may,  without  0''*^.  "A'c*  »«« 

<  wder,  examine  to  diflerent  matters  a  Witness  who  bad  '^9'*'^^ 

coses  Of  OCCtOffit 

^'iiBtXk ^xsLtnined  before  a  Decree,  but  not  to  the  dame  ^^^-^ 

'  or  surprus, 

'  ttuttterm;  cindthat  the  Court  will  not  make  such  an  Order, 
^fSiidew'  in  cases  of  accident  or  surprise^  (*), 


f  iv*!    'n* 


'     .  '        .  -'    '        -  i8flo. 

•  June  13th  and 

I^UNROE  V.  DOUGLAS.  and  ut  and 

3d  July. 


1  HE  late  Dr.  Jftntroe  was  bora  in  Scotland,  and  ed^NOied  Anacqmred  Do- 
th^re  to  the  profession  of  a  Surgeon ;  at  the  age  of  nine-  *"*^  "  *^^  ^< 
^^een  he  went  out  to  Calcutta  to  practise,  and  in  1771  ^J'^^^  «*««*»•• 
V  was,^|p^ointed  Assistant  Surgeon  to  a  Regiment  in  the  ..     '  ^^^ 

E^t  fndia  Company's  Service.    On  the  6th  May  1789  subsequent Dmm- 

.  be  was  appointed  full  Surgeon,  in  the  Company's  Ser-  cUis  acquired^ 

^y^ce^    In  1811,  be  wa^  ranked  as  Surgeon  in  his  Ma-  lohichcanotifyhef' 

^  jesty'a  Service,  but  it  w?ui  only  local  rank.     He  was  animo  ct  facto, 

^^marria^  in  India  in  1797  to  the  Pl^jntiff.  '9a  the  igth  ^^^^P^^ 

,Mar<^  1813  he  made  his  Will,  apd  addeci  a  Codicil  ,_  °!    ^ 

tended  DomiciL 
<fl)  1  Cox,  31  i. "         '  (6)  See  ix  Swantt.  264. . 
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Iheceto  tki  the  sad  Sqktemb«r  1814^  He  kftAuiut  oh 
the  2d  Januaiy  1815,  with  a  drteniiiiiafdoii^  osptlte 
Plaintiff  contended  from  his  Letters  when  in  InOa,  to 
spend  the  reit  of  his  dayk  in  SaoHamif  ^d  ^liJired  in 
'Engjiand  on  the  15th  of  the  following  Jane,  where  he 
took  a  Hons^  and  oUrtng  to  iUieaMi  became  uadefer- 
4ttned  whetliMr  be  ahovdd  omUxmA  to  reside  in  EngUmi 
or  spend  his  days  in  ScoUtmJL  In  Jnl^  v8i6  he  tMft 
on  a  visit  to  JScoibmd,  and  died  at  Sir  Moieri  Rawly^u 
Seat,  there,  on  the  8th  August  i8l&  By  his  Will 
he  had  given  Property  to  hisWife,  the  Plaintiff,  to  thi 
amount  of  1,000 /•  a  year  axid  upwards,  and  made  Dis- 
positions in  favonr  of  his  Nephews  and  Nieoes,  but  he 
had  not  .disposed  of  the  remainder  of  his  Propeifs^ 
amounting  nearly  to  Qofiool. ;  and  the  Question  now 
was,  whether  Dr.  Mtmroe  was,  at  his  Deathy  to  be  con* 
sidered  as  domiciled  in  Sootiand,  or  whether  he  ww( 
as  the  Defimdapts  contended,  to  be  consideMl  st^  do^ 
diicikd  in  England,  the  distribution  of  (he  Phiperty 
being  by  Law  much  more  in  ftrour  of  the  Plaint  in 
the  former  case  than  in  the  latter? 


,  Many  Lettm  larare  given  in  Bvidenee,  wriM^  b^ 
tli0;]>«etor  .dimng  his  fsaidsaioe  in  Jalbi,  to  sbwr  thai 
Utdsteiminationf  imBS-to  wpmd  his  bitev  days  mSfo^ 
Im4  and  Bsme  pasB^^  in  hisWai^eie  fdisdupm 
«l  iodisalsre  of  tiial  iatoBlBOlit  Letieis  also  andGon* 
frenptiMs  were  in  Bvidencn  topnave  that  after  dbe 
Doctor's  wtnffn  ifom  Ei^andf  his  health  was  sueh  that 
ha  be^yoM  wdsltntttnfid  ^whether  he  shodH  spend/  |is 
d^fse^i  Eai^mtd  at  St^ibmd;  ^md  dear  EvidsnoB  sms 
addneed,  that  when  he  went  to  SMbmdmRkriikmiUi^ 
from  India,  it  was  only  on  a  visit,  and  without  an  inlenr 
tion  of  then  permanently  residing  there.  The  JE^vidence 
was  very  vohmunpus.    The  impression  of  it  upon  the 


OiLSES  IN  OHMfCBRY. 

Coiiitecl  nd  the  Ckwdrt  will  appear  iir  the  Aigwnedis 

a&d;iii  the  JfaidgiMot 

.  ■    ■       \        ,         .  "*    .' 

.:. .    Mr.  WethtnU,  Mr.  Haald,  iind  Mr;  jBar&<r,  for 

•ji-  »    .  A^  PfaiatiiF:***^.  *       •   * 

laia  Widbw  of  the  late  Dr.  Munroe  danns  oae^half 
jof  the  Property  of  her  late  Huaband,  on  the  ground 
tiiat  at  his  Dwtk  his  Domica  was  in  Scotland.  There 
k  not  under  all  the  circumstances  of  this  Case  any 
ldir«ct  Deosion  in  pointy  but  the  Authorittes  as  for  as 
<hey  go. appear  to  us  in  fovour  of  the  Plainti£F's  Claim. 

'.  It  is  dear  from  Passages  in  the  WiU,  that  the  Doctor 
intended  feushiag  his  days  in  Scotland.  He  there  says^ 
as  to  his  undisposed  Property,  '^  I  will  not  dispose  of 
the  remainder  of  my  Property  (meaning  the  Oo^ooo  L 
ladisposed  of)  tUi  I  come  home,  when  it  is  my  inten* 
tidn  to  oiiltivmte  a  more  intimate  acquaintance  with  the 
junior  Members  of  my  Family,  in  order  that  I  may  divide 
my  Property  equally  amongst  Acm."  At  the  tune  he 
made  his  Will  he  thought  all  the  junior  Members  of  his 
Family  were  resident  in  Scoilandj  and  there  it  is  he  must 
be  supposed  ma  intending  to  cultiyate  the  acquaintance 
he  speaks  of;  Scotland  he  considered  as  his  *^  hotneJ^ 
Besides  this,  there  aie  sereral  Letters  of  his  in  which 
eixpressions  ace  used  showing  his  intention  of  returning 
to  Auld  B£dtie{a%  and  makmg  a  permanent  Residenee 
in  Bcotbmd;  the  amafui  redemuU  et  morandi,  is  dear. 

[All  the  Evidence  on  the  part  of  the  Plaintiffis  wait 
here  read,  as  was  abo,  by  consent,  the  Biidenee  on  die 
part,  of  4iie  Defendants.] 
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(s)  A  'Scotch  ^presrioo,  TaoMttg  Edinliurgh. 
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v.^«r 


lltt  Pkiikdff's  Evidence  we  eontend,  afifiifig  fSmki 
llie  expreesiofis  m  the  Will^  and  the  tenor  of  Letters  we 
BovoLAS.  prodnoe,  show  an  intention  of  retiming  to  ScotlanS. 
Our  pttPol  Evidence  shows  that  Dr.  Mtmroe  intended  to 
go  to  Scsdand  and  die  there.  The  Evidence  of  Hire 
Defendants  is  somewhat  contradictory,  but  it  pm^or(» 
that  he  only  meant  to  visit  Scotland,  not  to  continue 
tiiere^  aftd  to  winter  in  London.  The  weight'  o^the 
Evidence,  however,  we  insist,  is  in  favour  of  an  hyteft- 
tion  to  die  in  Scotland^  .-..*, 

r 

The  Vice-Chancellor  : —  '      )  ■       ■    \ 

'  It  is  clear  from  the  Letters  produced  as  exhibits,  ana 
other  proof,  that  when  Dr.  Munroe  went  to  Scotland 
it  was  merely  for  a  visit,  and  that  he  intended  to  return 
to  England :  that  cannot  be  doubted. 

Coumel  for  the  P/atn/t^^— continued. 

Some  of  these  Letters  produced  by  the  Defendant  as 
exhibits  were  not  known  to  us  until  they  were  just 
now  read.  They  are  certainly  a  veiy  strong  contra*, 
diction  of  ouf  view  of  this  part  of  the  Case,  send  of  oitf 
Evidence;  and  as  Your  Honor  seems  convisiGed  oo 
that  part  of  the  Case,  it  is  unnecessary  to  enlarge  ]]ior% 
upon  it;  but  supposing  it  was  not  his  then  intentioa 
permanently  to  reside  in  Scotland,  and  that  he  only 
meant  a  visit  at  that  time,  yet  still  we  insist  that  it  was 
his  intention,  at  a  future  period,  to  return  to  Scotland^ 
and  permanently  reside  there,  and  that  he  never  re-j 
signed  such  intention,  and  then  the  Question  will  lie, 
whether,  by  reason  of  his  original  Domicil  in  StoUamd^ 
aad  his  gmerd  intentton  of  finally  residkig  in  Sc^timtt 


CASBt  iH  CflAVCEKY, 

md  dying  Hmey  eoBpM  with  Hie  fad  of  his  actually 
dpDg  there,  there  axe  not  aufficieat  faotafor  the  pwqpose 
^^eatabUahing  hia  DoaucUin  ScoUsnd?  la  other. wocda, 
we  coDtead,  firaty  that  he  never  loat  hia  Scotch  Domiett ; 
9r»  aecondly^  that  if  he  acquired  a  Domicil  ia  Indim, 
he  abdicated  it^  aad  reaumed  hia  ongiuid  Scotch 
Donicil. 

Ae  to  the  firat  point,  the  Caae  of  Bruce  v.  Bruce  (Jt)^ 
will  probably  be  inaiated  upon  by  the  Defendanta»  bat 
that  Caae  yariea  from  the  present.  In  this  Caae,  the 
Testator  died  in  Scotland ;  in  that,  he  died  in  the  Eaei 
Indies.  In  this  Case,  Dr.  Munroe  was  in  the  Service  of 
Hia  Majesty,  and  li^hle  to  be  sent  from  one  Country  to 
another ;  in  that  Case,  Bruce  died  in  the  Service  of  the 
East  India  Company,  whose  Employment  impoaed 
apoa  him  the  necessity  of  a  local  Residence.  Being 
in  the  King's  Service  in  India  does  not  constitute 
a  Domicil(c).  The  Death  of  Bruce  in  India  was  a 
atrong  circumstance  on  which  Lord  Thurlaw  very  much 
relied  (d).  We  do  not  say  that  merely  dying  in  Scot- 
land gave  Dr.  Munroe  a  Domicil  there,  but  that  it  is  a 
atrong  circumstance  to  evidence  an  intention  to  make 
Scotland  his  Domicil,  and  seems  to  have  had  an  ia^ 
luence  in  the  deciaion  of  Bruce's  Case,  If  i,  man 
goea  to  India  for  the  purpose  of  permanently  re* 
aiding  there,   ammo  morandi,  his  Residence  wiU  coa* 


(Jf)  In  the  House  of  Lords,  1790,    7   vol.  Pal.      Cases, 

15th  April  1790,  7  vol.  Bro.  Toml.  Edit.  S.  C.  11  &  19  vols. 

P.  C.  330,  Edit,  by  Tomlyns.  Dictionary  cf  Decisions,  page 

(c)  See  what  Lord  Tkurbm  4617.  And  see  a  note  of  what 
aaya  in  Bruce  v.  Brvccy  Dom  Lord  Thwrhw  said  in  the  de- 
Pitw.  a  Boa.  &.Pull.  §30.  cision  of  that  Caae,  a  Boib 

(d)  Dom.  Proc.  fith  Apri  k  Pull.  230. 
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stitttte  a  new  Domieil;  but  not  so,  if  he  does  not  in» 
tend  a  permanent  Residence — ^if  he  go  there  dne  anim» 
remanendi,  and  only  means  to  raise  a  fortune  and  retom 
to  his  original  home  (e).    But  not  to  press  this  point  fur<- 
ther,  it  being  supposed  to  be  €K)ncluded  by  the  decision 
in  firtire's  Case^  we  shall  proceed  to  the  second  point, 
lidly,  whether  he  did  not  lose  his  acquired  Domicil  in 
India f  and  resume  his  original  Domicil  in  Scotland?  By 
quitting  India  with  a  dear  intention  of  never  returning, 
he  quitted  his  acquired  Domicil  there,  and  never  after 
acquiring  a  Domicil,  does  not  his  original  Doinicil  re- 
vive ?  Suppose  he  acquired  a  Domicil  in  that  part  of  the 
Bast  Indies  which  belongs  to  the  Dutch^  would  not  hb 
return  to  this  Country  have  been  an  abandonment  of  hi^ 
Dutch  Domicil?   Suppose  instead  of  retunutig  to  Eng^ 
land  he  had  gone  to  France  with  an  ultimate  intention 
of  finally  residing  in  Scotland,  and  that  he  had  died  ia 
France,  would  he  have  carried  his  acquired  Domieil 
with  him  into  France?   It  must  have  been  held  in  such 
case  that  he  was  in  transitu  to  Scotland,  and  &at  Scotr 
land  was  his  Domicil.    Admit  that  he  went  only  on  fk 
visit  to  Scatlmdr—stiW,  as  he  intended  ultimately  to  fix, 
his  abode  there,  and  died  on  a  visit,  yet  dying  with  a 
previous  intention  of  ultimately  settling  in  Scotland^  )ie 
must  be  considered  as  in  transitu,  and  his  original  D^- 
q^cil  must  be  considered  as  resumed.    His  death  in 
Scotland  was  what  he  intended,  though  he  did  not  foresee 
it  would  happen  so  soon,  and  while  on  a  visit  only  to 
that  Country. 

In  Coimlk  V.  Jjmder  (/),  decided  in  Scotland  on  tl^^ 

(e)  SeeVattell,liv.  i,  c.  19, 
8.  918.  £nk.  lD8t.  lib.  3, 
4t<^r9i  :€i'  4^  rTo  the  flune 
c^^^H  Iheijiresent  French 
Law.     Code  Civile,  lib.   1, 


c.  3,  tit  3,  i  103, 106. 

(f)  Dictiooary  of  Dectfoaa, 
3a&  34ivpl8.iQArpeiidJK»^ci^^ 
tit  Succession. 


CASES  IN  CHANCEBY: 

♦ 

I6lh  January  1800,  the  Case  was  thus  :  —  "  In  1793 
David  Lauder,  a  native  of  Scotland,  went  to  the  Island 
of  St.  Vincent f  under  Indenture  to  follow  his  trade  as  a 
Carpenter,  leaving  his  Wife,  Jane  Colville,  with  her  rela- 
tions at  L^th.  He  remained  at  St.  Vincent  till  the 
2 1  St  July  1797,  when  he  wrote  to  his  father  William 
Latider:  **  As  1  never  loved  the  "West  Indies j  and  as 
**  my  health  is  very  ioiuch  hurt  by  a  long  continuance 
*'  in  it,  I  have  determined  to  go  off  to  America  in  a  ship 
''  that  sails  from  this  in  a  few  days,  hoping  my  health 
''  may  be  re^'established  by  a  change  of  climate.  I 
''  have,  during  my  stay  in  this  part,  made  shift  to  lay 
''  «p  some  money,  200/.  of  which  I  have  converted  into 
^*  a  Bill  of  Exchange,  which  is  sent  you  indorsed,  rt- 
"  MTving  to  myself  no  more  than  will  defray  my  neces- 
^'  sary  expenses  to  Jieio  York,  where,  if  it  please  God 
,^  that  I  arrive,  yon  shall  hear  from  me ;  but  as  a  cott- 
^  siderable  time  will  be  necessary  before  I  can  fix  upon 
''  any  plan  of  life,  I  will  then  be  more  explicit ;  only  draw 
''  the  noioney  and  secure  it  for  me  ;  for  if  I  do  not  succeed  to 
''  my  wishes  in  Asnerica,  I  will  return  to  my  native  coun- 
''  try.  I  have  vnrote  three  different  times  to  our  friends 
''  at  Leith,  but  have  never  been  favoured  with  an  an&wer. 
''  There  must  be  some  very  grave  and  important  reasons 
''  for  so  very  extraordinary  omission,  but  what  they  ace 
"  I  cannot  conceive.  However,  be  pleased  to  let  them 
''  Jaiow  that  1  have  no  desire  to  give  them  a  fourth 
**  trouble.  Dear  father,  it  may  so  happen  from  the 
*'  common  accidents  of  life,  that  you  may  never  hear 
'*  from  me  again^  the  money  is  either  at  your  or  my  dear 
^*  mother's  disposal." 
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'^  He  sailed  to  New  York  soon  afler,  and  remained' 

there  t31  Spring  1798,  when  he  went  to  Canada,  where 

•  E  E  a  '■*"'' 


' ^ '     peared  from  some  jottings  in  hi»  possefisiony  tlnlt^te: 

W^.^Pft       meant  to  have  returned  to  Si^otforsd  in  adEam  moidUk 
DouQUL*.      ^^®  Widow  claimed  one-half  of  his  Fmids^  as  jm 

''  In 'defence,  his  Father  founded  on  the  Lettep  abc^ve 
qfuoted,  as  excluding  her  right  to  any  share  of  the  ^(Jfilf 
remitted  to  him.    t 


•'  Th^  Lord  Ordinary  repelled  the  defeniies. 

''  TbeD^endeTi  in  aPetition^pl^ded^  Whei^aScQtSr 

iHian  lives  for  ye^i^  abroad  in  prosecution  pf  (bis  fimr 

p^oyment^  be  acquires  i^  DomicU  th^r^  whkix  ^  iBU$t 

regulate  his  succession,  though  he  n^ay  ij^twd  Ip  Jie^ 

ti;^  to  Scotland  at  some  future  peEi9d,(  i  Ir..4]mb  ,QB$fii 

therefore,  tjbie  law  of  Smgland  mu3t.  prevail^,  iiccordiojl 

tp  which  the  Letter  in  question  wpuld  ba,iie)d  aa  % 

Xestament  effectually  excluding  the  claim  pf  tbp  W^^^t 

^lack$tone,  to1»  2,  p.  402.  434. 

v..  ••■       :\ 

^:'!3%r  Widow  amwered:  In  ttiewhide  'oife«aiM!|nte«i 

oSiiiuM  case,  the  deceased  cannot  be  consideied-dhnrfefld 

animo  remanendi,  or  to  have  fimned  a  Dotnfdi  €l(»^ 

where,  and  therefore  the   Law  of  his  Nativity  must 

goj^em.    iEnk,  B.  3,  T.  g,  §4;  so  that  it  is  unneicJes- 

sfcry  to  investigate  the  eflfect  of  the  letter  in  qii^stiofi 

l^y'flS^LawofJ&igfantrf.  '.'"!! 

\'  •  ,    .    .       .   -  X  ■••:•'       .  ■;    .'»:'U 

...  •    '      L  .     -  .,'    I'     .1'    .-v^/J 

""^  Observed  pn  the  Bench:  When  the  deoEjasefJ  was  in 
jS^i^vmdeni  liis  succession  would  have  been  regulated 
bjr  f:^«i^iiy  tf  England}  ;but^.afteii.leavfn§<thfliUIldakid 


mirmdtu  to  Satland.  '      '      ''  '^  ^'"""1 

f*  The  Lords  adhered."  '^    • '' 

.       .     <     .      •■..,,■•'■>     ...h    ''    ,.!{ 

This  is  the  whole  of  the  Case,  as  reported  in  theDhf 

tionary  of  Decisions. 

^^e  Carpenter  in  that  case  had  acquired  a  Doxuicj^ 
in  Sf.  VincefU%  and  if  he  had  died  there^  that  place, 
would  haye  been  his  Domicile  but  he  leaves  St.  Vinctnt^s, 
sails  for  America,  fund  is  drowned ;  he  had  renounced  his 
acquired  DonticO,  and  had  gained  no  other ;  and  we  see 
it  was  held  that  though  he  lost  his  Scots  Domicil  by  ao- 
qcdiritfg'  Another,  yet  that  having  abandoned  his  ac- 
q^red  Bomidl^  the  original  Scots  Domicil  reverted! 
This  case  i&i  very  strong  in  favour  of  the  Plaintiff.  It 
establishes  as  t  principle  of  law,  that  if  a  man  quits 
his  acquired*  Domicil  and  does  not  get  another^  the 
IhmieiKuin  origifds  revives.  There  was  an  abandon- 
tfiei&t  of  tbe  acquired  DomicU,  and  a  Letter  written 
showing  an  intention  to  get  a  Domicil  elsewhere,  and 
actually  residing  in  New  York  from  1797  to  1798,  and 
no  evidence  of  an  intention  finally  to  reside  in  Scotland, 
aadr  yet  tJhat  |ilaee,  the  Donddlum  origims,  was  held  to 
Ve  his  Domicil.  That  Case  was  decided  in  1 800,  «uV 
sequently  ta  Bruce  v.  Bruce.  " 

,  In  Macdonald  v.  Laing  (g),  a  native  of  Scotland,,  e^ 
x^ilitaiy  man,  goes  to  Janunca,  returns  back  to  Sccg:; 
land,  and  dies  there,  and  the  Court  lield  that  the  Scoto|| 
Domicil  existed,  though  his  purpose  of  going  to  Scot^ 
land  must  be  considered  only  as  a  visit,  as  his  Commis- 
sion in  his  Majesty's  Service  continuing,  he  might^avf 

^((r^lllkioi^iir/af^  Drntsoas^ai  ^^-  ^  Vols.  p/4^if\  ti 
Foreign  118. 
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been  ordered  to  England  or  elsewhere.  Dr.  itunroe 
was  liable  to  no  such  orders.  In  that  Case,  whick 
was  not  appealed  from  to  the  House  of  Lords,  and'has 
subsequently  been  cited  as  an  authority,  the  Death  in 
Scotland  was  considered  as  material.  That  Case  was 
decided  on  the  27th  November  1794,  wid  is  Aui^  re- 
ported : — "  William  Macdonald,  a  native  of  Scotland,  ac- 
quired a  considerable  Plantation  in  Jamaica,  where  he 
had  resided  about  fifteen  years.  In  1779  he  was 
appointed  Lieutenant  in  the  79th  Regiment  of  Foot, 
at  that  time  quartered  in  the  Island ;  he  also  got  the 
Command  of  a  Fort  in  it.  In  1783  he  obtained  leave 
of  absence  for  a  year,  that  he  might  return  to  Scotland 
for  the  recovery  of  his  health.  He  died  a  few  months 
after  his  arrival.  The  79th  Regiment  was  by  this  time 
reduced.  He  had  no  effects  in  Scotland,  and  his  only 
Property  in  England  were  two  Bills,  which  he  had 
transmitted  from  Jamaica  befbre  he  left  it,  in  order,  as 
was  said,  to  purchase  varioud  Articles  for  his  Plantation. 


*'  His  Father  intromitted  with  the  Funds  in  England. 

''  Jean  Macdonald,  and  other  Sisters  of  the  deceased, 
brought  an  Action  against  him  to  account  for  their 
brother's  Executry. 


*'  The  Defender  died  during  the  dependence  of  this 
Action,  leaving  his  Grandson,  Alexander  Laing,  bis 
Heir,  as  to  the  succession  of  his  Son.  The  rights  of 
the  Parties  turned  upon  the  question,  whether  William 
Macdonald  had  his  Domicil  in  Jamaica  or  in  Scotland? 
Jjaing  offered  to  prove  that  the  deceased  meant  to  have 
returned  to  Jamaica  if  his  health  had  permitted,  and 
that  he  had  no  intention  of  residing  in  this  Country; 


OAS^^  IN  9^AN.CE^Y, 

and  pleaded^  moveable  successipn  iu  r^gi^atefl  by  th^ 
law  of  the  Copntiy  where  the  deceased  resided  ammo 
remanendi.  To  which  CSountry  this  description  belongs 
is  to  be  ascertamed  not  merely  by  the  place  of  his 
Birth,  or  .of  hici  Deaths  but  by  the  whole  circumstanoef 
in  his  situation.  See  Case  of  JBriMe  v.  Bruce,  No.  115. 
p.  461 7«  Upon  this  principle^  WiiUam  Macdonald  had 
his  Domicil  in  Jamaica. 


^ 


1820. 


DoUOLAt^ 


'Hlie  Lard  Qnfineiy  found  the  succession  was  to  be  re* 
gulated  by  the  law  of  Scotland,  in  respect  that  William 
Macdcmald  died  ,in  Scotland  his  natire  Country,  where 
he  had  resided  sereral  months  before  his  Death. 

"A  re-claiming  Petition  having  been  presented,  the 
Court  were  of  opinion  that  the  Domicil  of  WilUain^ 
Macdonald  was  in  Scotland,  and  that  the  proof  offered 
was  incompetent,  and  therefore  unanimously  ''  refused'/ 
the  Petition  without  Answers. 

''  A  second  re-claiming  Petition,  along  with  which 
were  produced  two  Letters  of  the  deceased,  as  showing 
his  intention  to  return  to  Jamaica  upon  the  recoveiy  of 
his  health,  was  appointed  to  be  answered.  Upon 
advising  which  some  of  the  Judges  came  to  be  of  opi- 
nion that  the  Domicil  of  the  deceased  was  in  Jamaica. 
A  considerable  majority,  however,  remained  of  their 
former  sentiments. 

''  The  Court  adhered." 


There  is  evidence  that  Dr.  Munroe  had  the  intention 
of  finally  settling  in  Scotland,  and  we  say  the  execution 
of  that  purpose  was  intercepted  by  Death.  It  is  true 
he  died  on  a  visit,  and  that  he  intended  returning^ 
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LohSon^'hut  his  final  destination  was  ScotlaiidJ    Sttp^' 
pbse  there  was  no  Evidence  of  Dr.  Munroe^s  intention; 
where  he  would  reside  after  he  had  left  India,  and  he  had 
(Red  in  England^  it  could  not  be  contended  thai  it  wail' 
the  same  as  if  he  had  died  before  he  left  India,  fot^' 
according  to  that  doctrine,  if  he  had  died   in  JPrdnce,^ 
Without  any  intention  of  a  fixed  residence  there,  h6' 
would  have  been  domiciled  in  Trance.    Suppose  he  ha& 
been  a  Merchant  in  Spain,  and  had  resided  there  for  a 
ootisiderable  time  and  became  domiciled,  and  that  he 
afterwards  gave  up  his  Business  and  quitted  Spain  for 
ever,  going  to  various  places  and  stopping  only  a  short 
time,  and  no  Evidence  adduced  where  he  meant  finally 
tb  reside,  and  he  dies  ;  where  would  you  say  his  Q)o- 
micil  was?    His  original  Domicil  would  revert.  Where 
&e  acquired  Domicit  is  abandoned,  the  Dondciliuin 
originis  reverts.       Dr.  Munroe*B  residence    in  India 
only  suspended  his  original  Domicil,  and  nothing  but 
liiB  Death  in  India  could  have  the  efiTect  of  extinguish- 
ing the  original  Domicil,  and  completing  the  acquired 
Domicil.    He  afterwards  abandoned  his  Indian  ])o- 
micil,  by  leaving  it  never  intending  to  return,  and  as  li^ 
acquired  no  new  Domicil,  the  original  Domicil  reverts. 
He  abdicated  his  Indian  Domicil  the  moment  he  em- 
barked on  Board  of  Ship  for  the  purpoise  of  quitting 
India  never  to  return;  and  it  cannot  be  held  thai 
though  he  left  India  in  point  of  fact,  he  did  not  leave 
it  in  point  of  law.     In  a  case  of  doubt  as  to  the  l)o* 
micil,  wherever  it  is  in  equihbrium  the  original  Domicil 
prevails.    That  is  the  effect  of  Lord  Tkuthufs  Judg^ 
ment  in  Sir  Charks  Dougku^H  Case  (h)<  It  must  be  pre- 


(A)  See*  this  Judgment,  stated  in  SommervUle  v.  Sammcrm9t, 
6Ve«.758.  .     .  . 


mam^  th?^t  yfh&i  a  man  a^aii4oi».8  ^s  Required  ^Q;v 
ndcHf  he  means,  to  resume  his  natiy^  DoIx^Qil•,  Thei;^. 
ia.,l>ut,lijttle  to  be  found  in  the  Ciyil  Law  x^spectif^, 
I)pmipil»  nor  qould  a  question  of  this  desc^ipf^ipn  arise 
at  J2o^j  for  there  was  no  difference  between  ii^  Jiq-^ 
mipil  of  a  Person,  whether  bom  in  a  Province  of  tljte 
Soman  Empire^  or  in  the  Capital ;  all  were  goyeme d 
by  (()ne  Law. 

It  iQ  laid  down  as  a  general  principle  in  the  Code  {i), 
"  Origine  propria  namnem  posse  voluntate  sua  exind,  mth 
nifestum  est/* 

'  In  another  passage  of  the  Code  {k)  it  is  said,  ''  Norn 
tipi  obest^^  si  cum  incoia  esset,  dliquod  mums  suscepisU 
f^nodo  si  anfequam  ad  alios  honores  vocaveris,  DomicUium 
trapftulisti'* 


In  another  passage  (I)  it  is  said,  '*  Gves  quidem  origo^ 
fUinumissio,  alkctio  vel  adoptio:  incolas  vero  (sieut 
eiDvous  Hadrianus  Edieto  sua  manifestissime  deelaverit) 
JQlonmiliumfaciL  Et  in  eodem  loco  singulos  habere  Domdf 
hum,  nan  ambigitur^  ubi  quis  larem,  rerumque,  acfortur 
narum,  suarum  summam  consiituit,  unde  (rwws)  non  sit 
discessuruSf  si  nihil  avocet:  unde  cum  profedus  est,  pere* 
ffiuari.  videtur :  quod  si  rediit,peregrinarijam  destitit" 

If  it  be  doubtful  where  aman's  Domicil  is,  the  Law  prtf 
sumea  in  favour  of  his  original,  natural,  Domicil,  which 
is  connected  with  rights  and  duties,  early  affections  and 

(t)  Cod.  lib.  lo,  tit  1 8, 8. 4*         (I)  Cod.  lib.  lo,  tit.  39,s.  7 ; 

It  is  in  p.  483  of  the  Elzevir  and  see  Dig.  lib.  50,  tit  16, 

EditifM.'  8. 903.' 

(*)  lib.  10, tit  39,  i.  1.  ^  f>r  « 


m 
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babitudes,  to  which  it  must  be  supposed  he  would  be 
anxious  to  revert  (m).  In  Voei  (n)  there  id  the  folloWf 
iHg  passage :  —  **  Interim  ir^idas  hand  etmdem,  qtdn 
in  dubio  unmquisque  Domicilium  in  ipso  pothis  orients 
hco,  quam  alibi,  ptemmaJtut  habere:  cum  enim  ab  initio 
JUS  DomciUid  patre  inJUium  tramlatum  sit,  atqueita 
fiUus  secuius  sit  DomiciKtan  habitationis  paleme,  cow- 
sequens  est,  ut  is,  qui  id  mutatum  contendit,  hoe  ipsum 
probet;  cum  in  eodem  statu  res  unaquaque  mansisse 
credatur,  donee  contrarium  demonstratum  fuerit"  In 
another  passage  he  says  (oX  ^'  Quoties  autem  non  certo 
constat,  ubi  quis  Domicilium  constitutum  habeat,  et  an 
animus  sit  inde  non  discedendi,  ad  conjecturas  probabiks 
reourrendum,  ex  xfariis  cifcumstantii$  peHtas,  et  si  non 
omnes  aque  firman,  au^  singuttt  sola  eonsidenaa  non  aque 
iurgentes  sint,  sed  multum  in  Us  nakat  jucUd,  prudentis, 
et  circumspecti  arbitrivm.  Sic  enim  in  dubio  in  loco  ori^ 
ginis  et  Domidlio  patemo  quemque  prasund  continuasse 
Skmieilnm,  Jam  ante  dktum*  Idemque  est,  si  in  aliquo 
hco  nugarem  bonoram  partem  passideat;  aut  bonis  diven^ 
diti$,  qtus  idiU  possidebat,  in  aKatn  urbem  cum  familiA 
s€  eotUukni,  ibique  assiiite  DerseOus  fuerit :  vel  jus  dvi- 
tatis  aliquo  in  hfto  sibi  acquisiverit,  aiyuje  ita  ilUc  hor 
iit&t/^  Potkier  says,; — ^'  Ilpareit  quelquesfois  incertain 
od  ^t  le  Domieiled^^nepersonne ;  ce  qui  arrive,  lorsqu^eUe 
aim  mhiage  dans  deux  Ueux  differens,  oUl  elk  va  passer 
aUemativement  dijfferentes  parties  de  Pannie.  H  tCy  a  pas 
Uei4  i  cette  incertitude,  lorsque  cet  homme  a  un  benifice  ou 


(«i)  In  OmmoM^  v.  Bingham, 
Dom*  Proc.  18  March  1796, 
the  Lsri  Ciamelhr  said, 
^  Birth  bMotM  soims  argument 
and  might  turn  the  aodc»  if 
aH  the*  other   circumstances 


iixi(equilibrioJ'  See  5  Vet* 
76B. 

(it)  Cemm.adPa»d.Lib«  5, 
tit  I9  pi.  92,  at  the  end. 

(0)  Ub.SytitljpUg^ 


OASES  IN  CHANCBHY. 

UH  chorge,  ou  autre  eng^hi  non  anumhle  qm  demande 
ffsidpice  dans  Pun  des  Ueux;  car  il  fiest  pas  doubieux  en 
c^  cas  que  ife$t  dans  ce  Ueu  ot^  doit  6tre  feci  son  Domicile. 
IdJTsque  cet  honme  n'a  aucune  benefice  m  charge  o»  ent- 
pbn,  qui  Fattache  d  funde  ces  deux  lieux,  on  doit,  pour 
fixer  son  Donddk,  avoir  reeours  i  ^autres  circonstanees,  et 
decider,  i^  pour  le  lieu  oH  il  laisse  sa  femme  et  sa  famille 
lorsqu*il  va  dans  Pautre ;  2^  pour  celui  oH  il  fait  le  plus 
long  sijour;  3*^  pour  celui  oil  il  se  dit  demeurant  dans  let 
actes ;  on  piqfur  celui  oitUest  impose  aux  charges  publiques\ 
6u  pour  celui  oH  il  se  rend  avec  sa  famille  pour  faire 
ses  Pdques.  A  defaut  de  toutes  ces  circonstances,  on  doit^ 
in  dubio,  didder  pour  celui  des  deux  qui  itoit  le  Domicile 
de  cet  bomme,  ou  de  ses  pere  et  mere,  avant  quHl  ait  com- 
mend de  tenir  un  menage  dans  Pautre ;  car  le  ciangemeat 
de  Domicile  d^un  lieu  d  un  autre  devant  itrejustifU,  on  est 
toujours,  in  dubio«  prisumi  avoir  conserve  le  premier  {p)J* 

According  to  Pothier,  therefore,  if  it  be  a  case  in  dubio 
yffhexe  the  Domicil  hj^  the  original  Domicil  must  pr^ail« 
The  same  rule  ia  laid  down  in  Denisart  (f  ]• 

The  meaning  of  Pothier  also  appears  to  be^  that  when 
a  man  has  left  his  acquired  Domicil  without  getting  an- 
other, his  original  Domicil  revires.  There  is  a  Case  in 
Cochin  if)  of  the  Marqiiis  de  St.  Parterre,  which  bears 
some  analogy  to  the  present.  The  Marquis  resided 
sometimes  at  Paris,  sometimes  in  the  Province  of 
Mayenne,  where  he  was  bom,  and  they  decided  that  it 
oiight  to  be  presumed  that  he  intended  to  preserre  his 
(^ginal  Domicil. 


(p)  Costumes  d'Orleaos.  In- 
trodnction  G6n^rale  aux  Cou- 
tumes,  chap,  i,  s.  7. 
'  (7)   Tit  Domicil,  torn.    1. 


p.  514*  pl- 1«,  13- 

(r)    (Eovres    de   Cochii^ 
torn.  5,  p.  5. 
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cAf  ji9  .miOUAi^eEsurj 

if  t|^om»  e£  La  IKrgime  (#>fiir  HSHiumi  iSoo^i^iai^^ 
^l%\^9im9ijf$  to  be  iBmenibewd  that  die  aiathff^  elnnMfer^ 
easily  Eey£rt$»  and  thftt  ittequimi  feiper  dfOdmsMioei^ ' 
to  constitate  Domicile  in  the  case  of  a  natiye  subject,, 
than  to  impress  the  national  character  on  cne  wba  j»r. 
originally  of  another  country/' 


There  is  no  Case  either  in  the  Roman  or  any  ot)itf. 
Law  exactly  in  point;  but  all  the  Authorities  show,  that 
in  a  case  of  doubt,  of  equilibrium,  the  original  Domicil 
mliBt  prerail. 


-  fai  the  Case  of  Chiene  v.  Sykes,  determined  by  Sir^ 
TiFiHkm  Gi^ant  in  1811,  of  which  there  is  no  printed :^ 
Iteporty  the  circumstances  were  iwry  similar  .to  thian 
Case,  and  the  Master  of  the  JRottr  referred  it  to  the^I 
Master  to  ascertain  what  the  Law  of  Seotbrnd-ma,  tmi^ 
where  was  his  Domicil,  tod  the  Master  found  he  *waa  ^ 
domiciled  in  Scotland,  and  an  Order  was  made  that  his  . 
Property  should  be  distributed  according  to  the  Law 
of  Scotland  (f). 


($)  5  RobinsoD's  Admiralty 
ReportBy99. 

(0  That  Case  was  thus  :— 

Margaret  CUene,  Widtm^  v. 
Jiunes  Sykcsand  othen. 

jRo^r/ CAiene,  the  late  Hus- 
band of  tl^e  Faintif^  by  his 
Wiff^  dated*  lie  9th  day  of  , 
NiJV^W   iSOJ/'widby  a  ' 
Cddl^tfi^ieto,^ated  {he  sgtL  ^ 


day  of  Janaaiy  iSoSyi 
other  thiagSygaye  his  Wifiike  > 
Interest  of  certain  Smns  foi^bcr .  { 
Life.  The  Defendant  iSyyb##.. 
one  of  the  Execulors,  f rofad  v 
the  Wai  and  Codica  ia  tfae.:^ 
PrerogatiTe  Court  of  G^viki^  > 
^shorUy  afterthaXBStatoib^ . 
Death  in  theyeariSoa^Xhc^Bilt) 
wf»£led  i^  tbeWid^wiagaiiiift'^ 
tl^  acting  j^^^piit^lMid  h^^^ 
te^  ^^  ^p  U^\m^.,mi^ 
praying  an   Account  of  the 


fi«m.^iKfoiJtax  Xamiafi  was:  wtychiulgkig  hk  rituatit^of^ 

Crailf  during  which  time  he^ . 
resided  with  his  Mother ;  and 
when  seventeen  or  eigfiteen' 
years  of  age  he  entered  into 
the  seafiBuing  line,  and  went 
abroad  as  a  Sailor ;  that  he  the 
tM  JFiBiam  Brovm  had  par- 
ticalar  occasion  to  know  that  ' 
the  said  Robert  CAteiir  returned 
to  Crail  again  in  the  year  1 784 
from  the  circumstance  of  his 
the  said  Wiliiam  BrmotCt  beiog 
Postmaster  at  that  time,  and 
having  inspected  the  quarterly 
Bills  x)f  the  Office  he  found 
entries  of  Letters  to  a  Robert 
Chiene  in  that  year;  that  he 
the  said  WiUkm  Brawn  could' 
net  with  precision  say  how. 
long  the  said  Robert  Chien€  t 
remained  at  Crail  at  this  time^ 
but  that  he  was  certain  he 
again  went  abroad  in  less  than 
twelve  months,  and  resumed 
his  occupation  as  a  Seaman;  . 
he  the   said    William  Broxm 
having  reason  to  believe^  from, 
seefng    Letters    addressed  to 
him,  that  he  was  appointed.* 
Master  of  the  £ipen»ei7^  Fri- 
gate;   that  the    said  Robert 
Chknc  retunied  to  Crail  again 
ID  ttie  year  1  Bo3|  and  resided 
there  till   hJs   Death,   whkh 
happened  in  November  iii  that 
year;  tb&t  some  years  before 


3^^ 


?i 


T^iort'  f^ersonal  Property,  . 
atfdthtlid  mbietytiiereof might 
be  paid  to  her ;  J)ut  if  the 
Court  should  decree  against 
such  Claim,  that  the  Will  of 
h^'tlushattd  tnight  be  esta- 

\  .       •:       • 

The  Coortyby  a  Decree,  dated 
the  87th  of  April   1807,  re- 
ferred it  to  a  Master  to  inquire, 
aniopgotlier  things,  where  the 
Testator,  Robert  Chiene^  was 
domiciled  at  the  time  of  his 
Dfettth.    ^e  Mastef-^  by  his 
BMpMf  dated  tli0  iifh  of  Fe- 
btrnfy  ,^8o8,'oertified  ilnt'by  * 
t^,jaepoa^o  ,Qf   Wttliam 
Brojfi^  Pjqstmast^rpf  the.Roy^l 
Burgh  of   Crail  in  Scotland^ 
the  ssad  William  Brown  m^ide 
Oath  that  he    knew  Robert 
Chiene  the  Testator  from  his 
In£Emcy ;  that  the  said  Robert 
CMw^^iaWn  in  the  Town 
o^€Vllii7;and  ^  the  Deponent 
b^#V«(Jl'iH  fh^  Hbuse  of  his 
matinial  Oirkfid^ther,    with 
whwn  %i#  MoCh«r  resided  at 
thsttiUfe :  ^MLt  the  said  Robert 
CVkMe-Wa^anatni^l  Child  of 
JfAN;  Chiene,  Shipmaster   in 
CM;  9kki  Anne  Brawn,  re- 
eittng  tiieret   that  the  said 
R^tm^'*  *Ohiene   received    his 
Edwiftioh  ttt'tlie^  School  of 
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fiom  one^acetb  another,  withmthe  proTinee  of  C&i* 
taimtyif  and'Uiat  bis  acquired  Domieil  was  not  tiiereby 
lost.    It  may  be  admitted  that  Ae  East  Indies  and  the 


bis  return,  he  the  said  WiUiam 
Brown  understood  that  aD  well- 
ing House  and  Garden,  and 
some  other  Subjects,  in  the 
Burgh  of  Crat7,were  purchased 
for  him  and  his  Brother  jointly : 
that  on  his  return  to  CraiL  last- 
mentioned  he  rented  a  House^ 
in  which  he  resided  for  some 
months,  till  he  got  one,  pur- 
chased for  himself,  repaired, 
when  he  went  to  reside  in  it^ 
and  continued  to  do  so  till  his 
Death ;  that  the  said  WilHam 
Brown  was  informed,  in  the 
year  1 780,  by  E&zabeth  IVilkm^ 
soUf  his  Brother^s  Wife,  that 
the  said  Robert  Chiene  was, 
some  time  previous,  married  to 
Margaret  Wilkinson  at  Fhila- 
iielphia^  wherte  she,  Elizabeth 
WiUdnson  was  present  at  the 
time;  and  he  received  the 
same  Information  from  her 
Husband,  Patrick  Browny  and 
the  Brother  of  him  thesaid^t/- 
Ram  Brown;  that  he  had  heard 
that  it  was  the  said  Robert 
CAtene^s  intention  to  buy  some 
Land  in  the  Neighbourhood 
after  his  last  return,  and  from 
which  he  the  said  William 
Brown  inferred,  that  it  was  his 
the  said  Robert  CMene^s  inten- 
tion to  reside  at  Crail  in  future. 


And  by  the  Deposition  of 
Andrew  Jf%fe,Town  Clerk  of 
the  Royal  ifeurghof  Crai^  the 
said  Andrew  Whytt  made  Oath 
that  he  knew  the  said  Testae 
tor,  Robert  Chtene\  for  about 
eighteen  years  previous  to  his 
Death :  that  he  understood  the 
said  Robert  Ckiene  to  have 
been  a  Native  of  the  Burgh  of 
Crail  before-named,  but  that 
he  had  left  that  place  and  gone 
abroad  before  he  the  said  An^ 
drew  Whyte  became  acquainted 
!Bnth  him,  which  haf^peued  in 
the  year  1784,  on  his  retura 
from  abroa4  to  his  native  place: 
that  on  his  aforesaid  return 
he  became  Tacksman  of  a 
Rabbit-warren  in  thie  Neigh^ 
bpurhood  of  the  Burgh  of  Crot^ 
which  he  held  for  one  season 
under  him  the  said  Andrew 
Wkyte^  and  again  went  abroad 
in  the  course  of  the  following 
year :  that  he  again  entered 
into  the  saafiring  line  to  which 
he  was  origioally  bred,  and  did 
not  return  to  his  native  place 
at  CraU  till  the  year  1802 : 
that  some  years  previous  to 
his  return  last-mention^,  he 
caused  to  be  purchased,  jointly 
with  John  Chime  his  Brotlier, 
a  Dwelling  IJouse,  GrsoUU}) 


CASES  IN  CHANOBRY. 

V^arieif  ih  the  polkie  ftense  of^tbe  word,  fare  part  of 
die  Mother  Country,  but  for  ihie  purpoie  of  Domicil 
they  are  foreign  to  this  Country. 
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and  two  Garden^,  in  the  Burgh 
of  Crail,  all  which  had  pre- 
viously belonged  to  their  Fa- 
ther, and  were  sold  for  behoof 
of  hia Creditors:  that  on  tiieaaid 
JRob^  Chienf^$  return  to  Crail 
laBt*mentioned,  he  'at  first  rent- 
ed a  House,  in  which  he  lived 
for  some  months,  and  thereafter 
removed  to  the  one  purchased 
by  him  and  his  Brother,  after 
the  last  had  undergone  some 
repairs,  and  lived  in  it  till  his 
I>i9athy  which  happened  in  the 
month  of  November  following: 
that  on  his  said  last-mentioned 
jToturn.  to,  Crcfily  he  informed 
hljn,  the  juud  Ji¥ir€m  Wh^ 
that  he  wasiqarrie^  tP.a  la6y 
trho  jmM,  in  Pii^i^f^to, 
and  with  a  view  of  aettUog  an 
Anoaity  on  bin  Wife,  be  em- 
ployed hiin>  the  said  Andr^ 
Whptc,  to  purchase  9Qme  hmfi 
in  the  ^Neighbourhood  ofCrdU; 
and  that   the  $aid    W«4br^ 
Whyte  made  an  o0er  for.  qsjao 
accordingly^  but  did  not  obtain 
&e  purchase.    And  that  by 
the  Deposition  of  Robert  Mur* 
ray^  the  aaid  Robtrt  Murray 
made  Oath  Uiat  he  kmew  the 
said  Testator,  BjiAefi  Chkne^ 
for  a  period  of  thirty^  yea^ 
before  his  Deaths  .and  from  the 
time  he  was  a  Boy  at  School : 


that  he  had  heard  the  said 
Robert  Chiene  was   bora    at 
Crail,  and  that  at  the  time  the 
said  Robert  Murray  knew  him 
as  at  School,  he  resided  with 
his  Mother,  Ann  Brwrn^  at  the 
Town  of  Crail:  that  the  said 
Deponent,    Robert    Murray^ 
went  abroad  himself  early  in 
life,  and  did  not  Return  to  CraU 
till  the  year  1787,  so  that  he 
knew  not  the  early  part  of  the 
aatd  Robert  Chiene's  history, 
intervening  betwixt  his  leaviog 
the  School  at  CraU^  and  his 
return  to  that  place  after-znen- 
tioeed:  that  he kpew  the  said 
Jtobert  Ckkae  returned  to  CraU 
in  thf  year  1809,  wh^e  he  r^ 
iMed  till  his  Death,  which  hs^ 
pened  v\  themonth  of  Novem- 
ber in  the  said  year :.  .that  he 
naderstood^  although  he  had 
na  particular  eocaajon  to  kp<iw 
the  same,  thatamne  yearattfap- 
vioiiatotbeaaidiiv^cr^CbMefs 
return  to  Cret/,  as  before^iMl* 
tieiied,aDweUing  Houa^,^ilfi 
Qardetia,  witi^  seae  other  Pie- 
pert()r,  was  percba$ed  on.e^- 
ceunt  of  him  aM.bis  Bfoidbv 
jointly  in  that  Bergh :  thaF^aa 
the  f^HRobertCMenf^a  retan 
he  at  first  rented  s^  Hoy0e.iit 
Craiif  in  whkh  he  resided^iSfy 
some  months^  and  afterwai^ 
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MuBeB,  Mr.  flbm^  and  Mr.  Abercrombk,,  fpc  ^d 
Defeadants  :--* 

We  contend  that  Dr.  4ltmn>e  never  abanddnedUa 
English  Domicil,  but  that  he  retained  it  up  tb  his  Z>ea(fli. 
As  your  Honor  is  perfectly  acquainted  with  all  the 
facts  of  the  case,  it  is  not  necessary  to  detail  them. 
They  say  it  is  apparent  from  the  Will  that  he  intended 
to  go  to  Scotland  for  the  purpose  of  residing  there ;  but 
by  the  WiU  he  makes  a  Proyision  for  his  Nephews 
and  Nieces,  and  gives  a  great  part  of  his  Fortune  to 
his  Wife.  At  the  time  he  made  his  Will  he  intended  to 
leave  India^  and  he  makes  a  Dispositionfor  the  Ex- 
penses of  the  Voyage  to  England*  He  says,  if  she 
does  pay  her  Expenses  she  is  to  have  8>ooo  Rupees^  &c* 
Now,  if  he  had  an  intention  of  returning  to  reside  in 
Scotland,  the  effect  would  have  been  to  render  the  WMl 


removed  to  the  one  he  had  pur- 
chased, after  it  bad  undergone 
some  repaifBy  and  resided  there- 
in till  his  Death :  that  he  had 
heard  the  said  Robert  Chiene 
married  a  Sister  of  the  Wife  of 
Patrick  Brawny  deceased^some 
time  a  Captain  of  a  Merchant 
Ship,  and  a  Native  of  Crail^  a 
Bxwtiier  of  Mr.  WUUam  Broam^ 
the  then  present  Postmaster  of 
Crot/,  and  that  he  had  heard 
that  the  said  Robert  Chiene*^ 
Wife  had  resided,  and  still  re- 
sided, in  America.  And  the  said 
Matter  farther  certified  that 
three  several  Lelten,  appear* 
log  to  ha«9e  been  written  by  the 
Tesi^tpr  to  the  Plaintifi^bearing 
4ate  rs^»ectivdy  the  ist  day 


of  November  1801,  the  sist 
dayoT  March  i803,  and  the 
95th  of  August  180a,  had  been 
exhibited  to  him,  and  thehand»- 
writing  of  the  said  Testator, 
proved  by  an  Affidavit  of  Wilr 
Ham  Penrose^  of  &c.  made  in 
the  said  Cause,  on  the  1 2  th  day 
of  December  1807,  the  cbri- 
tenta  of  which  Letters,  ifitf^ 
much  as  they  appeared  to  htk 
to  show  the  said  Testator^a  ish 
tentions  as  to  Residence,  he  had 
set  forth  in  the  Third  Schedule 
atmexed  to  his  Report ;  and 
the  said  Master  was  of  Ofpinion 
that  thetaid  Testator  ;waa  4^ 
miciled  m  Sa^landU  tbe  time 
of  his  Ipfec^Bse ;  ^  the  De? 
cree waaaoDordiDgljf*       . ,  ,, 


CASfiS^  IN  CHAiftJKltY. 

a  complete  niillity,  and  would,  in  effect  give  to  hU  Wife 
and  Sister  that  part  of  his  fortune  which  it  was  his  in- 
tention shonjd  be  divided  amongst  his  Nephews  and 
Nieces*  It  is  impossible,  thefefore,  to  conclude  that 
at  the  time  he  made  his  Will,  he  intended  to  retam  to 

The  Vicb-Chancbllob  :•*- 

Yon  need  not  trouble  yourself  upon  that  part  of  the 
Case ;  you  may  assume  it  to  be  quite  clear,  that  when 
he  airived  in  Et^landf  he  had  no  settled  intention  wheile 
he  should  fix  his  abode. 
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Argument  continued  :'^ 
•  Dr.  Munroe,  by  his  residence  in  India,  acquired  an 
Engliih  Domicil )  Bruce  ▼.  Bruce,  is  an  authority  for 
that ;  and  in  Somermlk  v.  SomerviUe  it  was  observed, 
that  in  Bruce  v.  Bruce,  the  Question  was,  whether 
the  property  should  be  administered  according  to  the 
Law  of  the  Province  of  CafUerbury,  or  according  te 
die  Law  of  Scotland;  whether  his  Domicil  should  be 
considered  as  in  England  or  in  Scotland.  There  is  no 
Question  here  about  an  Indian  Domicil.  There  is  no 
such  thing :  An  English  Domicil  may  be  acquired  ii) 
India,  but  there  is  no  such  thing  as  an  Indian  Do? 
nucU,  coBtm-distinguished  from  an  English  DomiciL 
The  personal  Estate  of  a  Person  domidled  in  India,  is 
distributilble  according  to  the  Law  of  England,  and 
just  the  same  as  if  he  resided  in  England;  the  same  Law 
prevails  in  all  the  Colonies.  It  has  been  made  a  ques* 
tion,  whether,  if  this  Gentleman  had  gone  to  France,  on 
his  return  from  India,  instead  of  coming  toEnf^nd, 
his  original  Domicil  would  not  have  revived.  If  a  Per^ 
son  residing  in  India,  acquired  a  Domicil  here,  and  had 
died  on  hiti  return;  it  could  not  be  said  he  had  acquiredf 
Vol.  V.  F  F 
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a  n^sw  Domieil:^  «td  it  would  be  difficult  to  wf,  that bjr 
giving  up  of  his  fftefidmHajbitation  be  had  abandoned  Me 
EngKsh  Botmcil.  If  b6,  any  Person  coming  firomibe 
North,  and  traveHing  for  his  health,  would  thereby 
dbandon  his  Scokii  Sbnrieil.  Ommany  y.  JKn^ham 
was  the  case  of  a  Scotchman  who  had  acquired  ta 
English  Domicil  by  serving  in  the  Navy,  and  a  re- 
sidence in  England,  but  be  died  in  Stotlafidf^n  a 
tempoiwy  tint;  and  tile  House  of  Lords  Iteld  Ihat 
he  waa  doiaiciled  in  England.  It  is  okar,  th^rafoce, 
that  Death  at  a  plaoe  does  not  oeonstitute.a  Domieil 
there.  In  the  Marquis  of  AnM/mdai^jB  Cafc»  (g)|  it 
wtuB  held  he  was  a  domiciled  Englkhman*!  The' 
origilial  Domioil.  cannot  be  diaaged,  usfateby  an 
idsquirod  Sonieii;  bui-«iien/a  Domicil  isvaoqwrndy 
it  requiveB  as  much  to  alter. that Demioil  «  it.4idiito 
abandon  the  oiiginel  Dooudl;  botfi  am  M.it}Mxi$%pee 
fo^elnigy  as  to  abnulonmeiit;  nuiih^  can  be  lost^nobM 
a  new  Domicilia  acqomd.  Hk  Ausagea  in  the  iEUaMn 
hM  do  hot  «eem  to  apply  to  the  qnaatioii  «C  DobmaS 
SIB  it  relates  to  tbe  distrilmtion  of  a  msn'a  Property^ 
biQEt  only  afs  it  r^Atod  to  pniblic  Burthens  attd  Offims. 
There  aie  eome  osA»t  Paasages  in  Att iDigeaiiyX^  and 
sIbo  in  tbe  C0de{z%  besides  those  already,  quotedr  but 
they  fcUwJIhtRtbe  observation  bcdfoie  made  on  Doiulsil* 
OS  tinted  HI  the  CWil  Law.  The  aunt  pertinent  4m> 
trine  is  lo%e  found  in  PoiA«t  («)«]id  Deniaari  {b)^  ^e 
former  says,  **  Vne  penomne  ne  feut  tt  4a  viriii,  0kMir 
jMi  Demdk  dans  «»  Seu  fu'enuso  et  foete,  m  ^y 
UdMhsant  fine  Demean.''  Thehti^taya^'^Dmm^kmes 


(x)   Benqtde  v.   Johutane, 
3  Vcs.  199. 
(y)  LR).  50,  tit.  i€,  s.  205. 
{z)  Lib.  m,  tit.  39,  S.7- 


(a)  Coutumes  d'OffUahs  hi- 
trodnctioii  'g^iiin^,  chap.  i. 

8.9. 
{b)  Art  DemicUe,  513. 
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^ni  fiec^sniris^  pour  eomtitmr  U  Domidie, .  i^  ThMta^ 
iixmtidh;  €i  ^^ /a  k)ohni6  de  Ufcuf  au  iku  qua  Ton 

U.  h  quite  clear  diat  Dr.  Munroe  had  acqaired  an  . 
£tigiith  iDevdeil  by  his  lesidence  in  India,  there  ia  both 
Ae*aJ^mu$  oaA  the  factum  in  soppoit  of  that  The  cir- 
cotnatAikoe  of  hk  quitting  India  did  not  ohange  hia  Do«- 
tticil.  If  he  hafl  quitted  India  witii  an  iotentioa  of  going 
to  ikotlkmdfUid  had  arrived  there,  with  an  intention  of  not 
gotn^  to  any  other  plaoe,  then  it  mi^t  have  been  ofm^- 
tended  thathe  bad  aaaumed  kia  original  Domicile  but 
fliat  uMianbteo*  Hie  dying  in  Seotkmd  did  not  altar 
'tiie  lEiature  of  hia  Domicile  It  waa  the  aane  aa  if  he  had 
died  I  in  England.  Some  yearn  before  he  left  India  he 
jnleMJed  to  retam  to  Bootland,  but  he  could  not  have 
so  intended  when  he  made  his  Will,  for  the  reasons  he- 
ibre  stated.  They  must  show  an  intention  to  return  to 
\8MUmdj  finaHy  to  reside  there,  and  that  he  executed,  or 
»wai  in  the  exeeution,  of  that  intention.  We  hare  shown 
4iy  eridence  that  he  did  not  mean  to  make  his  fimd  re- 
eidence  in  Scotland.  Denisart  (^  says,  that  is  only  a 
inan'e  Demicil  which  is  the  Domicil  of  ftct  and  inten- 
^0%  and  that  the  original  Domicil  of  the  Father  and 
>liottier  shall  be  taken  to  be  his  Domidl  ontil  he  has  got 
^oAee^'SfK}  that  it  shall  be  presumed  that  he  has  re- 
'^^ined.  bis- Domicil,  until  there  is  proof  to  the  contrary, 
'lievdoes  noteay,  as  is  contended  on  the  other  side,  that 
vif  «*B9ali^ilas  aeqoiffed  a  new  Domicil,  and  afterwards 
4ea?eB'  Us*  I^sUtafeieii^  he  entirety  divests  himself  of 
that  Domicil,  although  he  might  not  have  acquired  a 
^ew  one;^on  the  contrary,  he  says^  that  a  mtm  cjannot 
jlos^  his  original  Domicil  untilhe  has  ar^^f  ^Jp^fto 

'     (f)  Tit.  Domicile,  8.  ii. 
r  F  F  a 
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acquired ,  another;  he  does  not  mean  to  say  tfia{  the 
Domkilium  origitus  is  any  stronger  than  that  wliich  the 
n^an  acquires  himself,  and  it  seems  that  the  same  pnn. 
ciple  applies  to  an  acquired,  as  to  an  original,  Domicil* 
Before  an  acquired  Domicil  can  be  lost,  it  must  be 
shown,  not  only  that  he  has  abandonied  the  acquired 
Domicil,  but  also  that  a  new  Domicil  is  acquired.  If 
a  man  goes  to  any  place  not  with  an  intention  of  fixing 
his  Domicil  there,  but  with  an  intention  of  returning, 
he  does  not  acquire  a  new  Domicil,  but  the  instant  a 
ma^  has  acquired  a  Domicil,  there  must  be^  as  Pothier 
aqd  f)enisart  say,  not  only  the  animus  hntthefactiimot 
a  new  Domicil,  before  .the  acquired  Domicil  bah  b<^  lost. 
AU  the  authorities  are  to  that  effect. 


In  Sir  Charles  Dougla$*a  Case  (d),  it  was  much  af  gtied 
upon  the  hardship  of  holding  his  Domicil  to  be  in  Etfg- 
land,  in  order,  to  give  effect  to  a  Forfeiture ;  Lord  Lough- 
boivughiekea  notice  of  the  consequence  that  would  arise 
from  his  being  considered  as  domiciled  in  Scotland,  as 
that  would  have  the  effect  of  subverting  his  Will.  It^So- 
fntrville  and  Somerville(e)y  Lord  AlvanUy  states  the  pro- 
position we  contend  for,  namely^  that  the  last  Domicil  is 
to  be  considered  as  the  Domicil  of  a  man,  until  he  ac- 
quires another;  and  that  can  only  be  acquired  ex  animo 
et  facto.  Much  has  been  said  about  the  attachment  which 
a  man  feels  for  his  original  Domicil — ^for  the  place  of  his 
home,  and  where  he  has  been  brought  up :  but  suppose 
a  child  bom  in  England,  during  a  visit  there  of  his  Father 
'  and  Mother,  who  were  natives  of  Scotland,  he  would  be 
a  domiciled  Scotsman,  although  he  might  never  have 
been  in  Scotland.  What  attachment  could  he  feel  to- 
wards hiS' original  Domicil?  his  attachment  would  be  to 

(d)  Ommatiey  v.  Bingham^     i8th  March  1796. 
before  the   Uou3e  of  Lords,        (f)  5  Ves.  see  p.  787. 
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the  pla^e  where  he  was  brought  up.  It  is  decided,  that 
it  is  not  a  man's  Domicil  which  is  the  place  of  his  birth^ 
but  that  which  is  the  Domicil  of  his  i^ather  and  Mother, 
for  which  he  may  have  no  attachment  whatever.  In 
Bempde  v.  Johnstone  (e),  Lord  Loughborough  held,  the 
Marquis  of  Annandale  was  to  be  considered  as  domi- 
ciled in  England,  observing^  **  that  he  never  had  a  Resi- 
dence in  Scotland,  He  never  was  there,  at  any  period, 
with  a  fixed  intention  of  remaining.  His  existence  there 
was  purely  a  purpose  of  either  visit  or  business,  and 
both  circumstanced  and  defined  in  their  time.  Where- 
,ever  he  had  a  place  of  Residence  'that  could  not  be  re- 
ferred to  an  occasional  and  temporary  purpose,  that  is 
found  in  Englattd,  and  no  where  else."  In  another  pas- 
8^6  (/)»  observing  also,  ''the  Cause  has  the  addi- 
tional circumstance  that  he  happened  to  die  in  Scotland, 
the  place  of  his  birth ;  but  undoubtedly  he  wept  there 
for  ft  very  temporary  purpose,  a  mere  visit  to  his  fa- 
mily,, rwb^  going  to  take  a  command  in  the  American 
§erTO?p/, 

Un^ss  they  prove  that  there  was  an  actual  abandon- 
ment of  tile  acquired  DomicU,  and  an  intention,  in  exe- 
cution, of  resuming  his  original  Domicil,  the  Domicilium 
origitUs  can  have  no  effect.  In  the  passages  quoted  from 
Voet  he  does  not  say,  the  Donucilium  originis  cannot  be 
cjianged,  but  that  it  is  to  be  taken  to  be  a  man's  Domicil, 
until  he  has,  ex  animo  et  facto,  acquired  another.  If 
he  has  acquired  another  Domicil,  such  Domicil  is  the  ef- 
j^pt  of  his  own  choice,  and  may  therefore  be  presumed 
^.  })^  more  preferred  than  the  Domicilium  originis. 
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What  Voei  says,  applies,  as  strongly  to  an  acquired, 
as  to  an  original,  Do^icil.  Tbere  are  otbei'^^sa^esitx 
Voft  (h)  m^ch  show'  in  w W  niiamier  a  IbmScfl'  lUay  htf 
aoqui^c^^but  Whether  ^e'  toici!l^)6  iir\gHidl,'Wm'^ 
qmre^rit  can'oialy-bet^^^^^       ^^intM^  ^  ^BHAdbfl^ 
it|  caxried  into'  execution/  '^''ifi^n 'tafhehiit\fiMo^^'^ 
mwendafadle  damicilu  mutatio]  sic  ut  earn  alkgam, 
tanquam  remfacti^  probare  tematur  (t)^  '    '  '*" " 

'the  iiifet^nce  we  Araw  ftwttth^^ung^kikVoei  k^ 
tbaiiihtii  a  Man  lias  acquired  another  Domicd^  bemapt^ 
exneusritdtef  retain  his  acquired  Dotnicil,  and  thiati  thai 
canhot  acquire  another  by  intention  only.  Hera^'  ^  iai 
Bruet^n  Case,  Dn  Munroe,  by  hia  reaidenDeiftj  Am2«i^ 
acquired  an  Indian-EngUsk  DomiciL  What  fkende* 
prived  himof  it?  - 

It  cannot  be  doubted  from  the  Eyidence,  as  yo]Uf. 
Honor  has  intimated,  that  this  Gentleman  had  not 
determined  to  reside  in  Scotland.  He  must  be  con- 
sidered as  domiciled  in  England,  and  his  Property  must 
be  distiflmted  i  according  to  tha  intention  es^ressed  in 
hisWiU. 

The  Vicb-Chancellor  : — 

tt  is  settled,  by  the  Case  of  Migor  Bruce,  that  a  re- 
sidence in  India,  for  the  purpose  of  following  a  Profes- 
sion there,  in  the  service  of  the  East  India  Company, 
creates  a  new  DomiciL  It  is  not  to  be  disputed,  there- 
fore, that  Dr.  Munroe  acquired  a  Domicit  in  huUa. 

It  is  said,  diat  hatutg  aftermirds  quitted  India  in 


(A)  Commaat  ad  Pkndectas.  lib.  5>  tit.  i,  fl.  gC,  g?. 
(OIb.pl.  99. 
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the  ittte&tiott  aerer  to  retutn  thitlier^  he  abandoaed  his 
aequired  Ilomicil,  and  lliat  tin^Jjbnm  an^im  revived. 
As  to  thia  pointi  I  can  fuul  «o  differanee  in  pnnciple . 
between  the  original  DomicU  and  ai^  acquired  DpflucS ; 
and  such  ia  clearly  the  understanding,  of  Pothiervci 
one  of  the  P^asa^^  which  has  been  referred  to. 

A  Domicil  caimot  be  lost  by  mere  abandonment.    It ' 
is  not  to  be  defeated  aidmo  merely,  but  animo  et  facto, 
and  necessarily  xemaina  until  a  subsequent  SgmiciL  jbe 
adqmredi  unless  the  Party  die  m  Uinere  toward  «ai|j]gt(7^ 
tended  Dbunqil.    It  has  been  stated,  that,  iapwM^ojT^ 
Ihct,  the  Testator  went  to  Sc(4kmd,  in  the  inta^on  to^ 
fix  his  permanent  Residence  there,  but  this  stateaoeeiit 
is  not  supported  by  the  Etidence. 

It  has  also  been  stated,  that  the  Testator,  knowing  he 
Wttiin  a  4)^1^ \ttate,  went  to  Stoiiaml,  id  aider  tolBqr 
his  him^  wili»  ^  "aneeston,  fa^t  Hm  too  is  cleailir 
disproved.  '  • 

■  -■  i.-^  r-^  I.'.. 

It  may  be  represented  as  the  certain  fai^  hM>  tha0 
when  this  Gentleman  left  England,  on  his  visit  to  9cet* 
land,  he  had  formed  no  settled  purpose  of  permanent 
Residence  there,  or  elsewhere. — ^That  he  meant  to  re- 
main a  few  months  only  in  Scotland,  and  to  winter  in 
the  South  of  France,  and  with  this  fluctuation  of  mind 
on  the  subject  of  his  future  Domicil,  he  wa&surprized 
by  death,  at  the  house  of  a  relation,  in  Scotland. 


405 


iSso. 


MuKxoa 


I  am  of  opinion,  therefore,  that  Dr.  Munroe  acquired 
no  new  Domicil  after  he  quitted  India,  and  that  his 
Indian  Domicil  subsisted  at  his  Death. 

FF  4 


.     '^^^'    ,  A  Domicil  in  India  is,  in  legal  effect,  a  Domicil  in 

MuKTOB  *®  Province  of  Canterbury,  and  the  Law  of  England, 

JO.  and  not  the  Law  of  Scotland,  is  therefore  to  be  applied 

Dotjox^s.  to  his  personal  Prdpeiiy.     r   ^ 


v  X  • 


OJ 


TAe  pmrt  mu  1  HIS  was  a  Motion  to  restrain  a  Par^  ff om  proceed- 1 
rtatptn  a  pro-  j^  ^  j^^  a^inal  a  SequQstratW  in  pp^ft^f^sjon,  i^defi . 
ug^ilLquet  ^^^^^  «f  ^^^^»  »»d  that  >Jie  Party 4i^ij^t,l^«?)^.., 

auihafUytp€Qm*  m  '     ,•        .fj    ,.  .j  .,  .        *. 

p€laPariy  i^tc  The  Vice-Ceanc^lu>e:-7-  i..       ...  .^     ^, 

fj^iimimd  pru  iii'      The  Court  will  not  permt}  its  Officer  to  .beidr^fvn  into , 

^*^^*^**®'         aiJ^^l^pn  which  it  oaunot  cc^ntrpl^  bv|  it  l^f;  ^9 

ai&^rily  tO'Compel  aParty  to  b&examinfdjprftVcrme 

%itfu  .  Such  an  Order  can  only  be  made  upon  the  appU? 

c^^pQ.  of  the  Party,  or  by  his  cooaent 


1890. 


HENLEY  V.  V(SBfiii  '^a    .^^  .u\  .t      s^j^y^ 

This  was  ^  Bitt  by  n  Wdft Wi  fW  P^w^r.      The  a  Husband,  be- 
Husband  being  entitled  to  a  sum  of  14,200  /.  in  Court,  /oreLordEldotift 
to  be  laid  out  in  Land,  of  which  he  would  be  Tenant  in  ^'^^T^'^f '^ 
Tail,  obtained  fto^  Sir  Jhhn  Webb,  on  the  lAth  Septem-  ^^^^^   ^ r 

'  J  .c»  r  purpose  of  suf* 

ber  1781,  a  Conveyance  by  bargain  and  sale  of  ^^^  fcring  a  Rcco- 
EijtsLtefin^ttestion,  in  Fee;  Sir  John  Webb  cbvenantingp'  ^ay^  in  order  tQ 
that  hi  ^2L&  seized  in  Fee.    On  the  same  day^  he  con-  acquire  the  Ote- 
veyed  this'  testate  by  Lfease  and  Release  to  the  Tmsteeft  ^^*^'>  f^^^l 
of  the  14,200/.  in  consideration  of  that  sum,  which  was  '^   ^^  cITxfr*^ 
also  the  price  paid  to  Sir  John  Webb.     He  soon  after-  ^^  ^^j^.^  «    * 
wards  suffered  aRecovery  of  that  Estate,  being  equitable  dQti^hk  of  the    *^ 
Tfenant  in  'Tail;^Sihder  the  Trustees;  and  having  thus  EstaU  Urrowe^.' 
obtaiiie  j  tB'e^Pee  Simple  of  fte  Estate,  he  renconvey^ 
it'tb  Bir  Johi  Webb,  for  the  same  sum  for  which  he  had'- 
putchased  it;  having/  in  fact,  entered  into  an  agree- ' 
ment  with  Sir  John  We^  that  he  woiild  do  so,  b^fote 
the  bargain  and  sale  made  to  him ;  the  intent  of  the 
Transaction  being,  to  make  himself  master  of  the 
14,300/. 

Mr.  Sugden,  and  Mr.  Pepys,  for  the  Plaintifis. — 

Mr.  BtU^  and  Mr.  ShadweU,  for  the  Defendants,  who 
claimed  under  the  Will  of  Sir  John  Webb,  insisted, 
that  the  previous  agreement  made  the  Husband  a 
Trustee  of  the  Estate  for  Sir  John  Webb,  and  that  the 
Wife  therefore  was  not  entitled  to  Dower.  It  was  also 
further  objected,  on  behalf  of  the  Defendant,  that  Sir 
John  Webb  was  never  in  fact,  seised  in  Fee  of  this 
Estate. 


40ft  CASKS   IV  CHAKCBBY 

*fao>.  Aft  to  the  fint  point,  the  Vke-Chmeellar  ezpieaaed 

bis  opinion  thut  the  pprpose  of  the  TzansactioD  was  to 
make  the  Bnsband  the  absolate  Owner  of  the  Estate, 
and  not  a  Trustee,  in  order  dmt  be  might  suffer  a  Re- 
covieiyj  and  that  he  was  to  become  a  Trustee  for  Sir 
JUb  TFcAft^onty  after  the  Recovery  saffcred;  and  Oat 
the-  Wife's  Right  to  Dower,  attached  apon  it  wheaia 
possesnoii  of  the  Hnsband  as  absolale  Owner,  paiar 
mcRUit  to  his  diaimeler  of  Thistee,  and  be  coold 
afterwards  ovij  deal  with  it  snbjeet  to  Dower. 

As  to  the  second  potoly  the  Vke-ChMncellar  soggesied 
tlmt  there  mi^  be  great  difficulty,  npon  the  principle 
of  Estoppel,  for  those  who  daim^  under  Sir  Joiii  Wtbb, 
to  set  np  aaobjectiop,  contrary  to  the  fgSectd  bis  own 
Covenant  that  be  was  seised  in  Fee(a),  bat  both  pwits 
being  kgml,  a  Case  wan  dfareeled  to  b^statW,  for  the 
opimoB  of  a  CSomA  of  Law. 


iSso. 
19th  Jaly.  MORGAN  v.  MOROAI7. 


The  Husband  is  ThIS  was  a  BiU  filed  by  a  Son  against  his  FaAtf ,  to 

Temmi  by  the  ^^^^^  ^  Contract  made  between  them,  for  the  divisioa  of 

eauiiM  T  *^®  P"^  ^^  Lands  to  be  sold,  upon  the  gromid  that  the 

hentcmce  qf  his  Contract  proceeded  upon  the  notion  that  the  Father  was 

m/e,  noiwiih'  Tenant  for  Life  of  the  Leads,  and  the  Son  Tenant  in 

stasidiHg  a  Di*  Fee  in  Remainder,  though  in  truth  the  Son,  the  Plaintiff, 

**«**»  *<>  W  was  TansDt  in  Fee  iu  Posseesioo. 
the  Rents  and' 

Fvqfitstoher  ^he  Lands  in  questjoo  h^  been  the  Estate  of  the 

separate  uu  ajr  <iu 

ZngthcCo.  *^«"^- 

terturt. 

(fl)  See  Anon.  12  Mod.  399. 


cASBfstN  CHANCERY.  4og 

By  ^  "Sbttlfimeiit  intde  prernonff  td  the  V&fi!miige  'of      .  i8aoV     , 
the  Pafhdr,  id^  4d  Mother^  the  Eitate  of  ihe  M^tfliet '  '-      '  .  V 
wu  comreyed  to  ThiM£ee«  in  Fee,  as  to  «  certain  EiMitte*^     Moao ah* 
oaDed  Trem^peH,  to  the  ti«e  6f  the  Fatber  ttr  Ufti  ie^'     momah. 
mftindet  to  the  ^se  of  the  Mbtker  for  life,  R^teMiftdt^'^ 
to  the  Children  of  the  marriage,  as  Che  Parento  Or  1^' 
Surriror  should  i^i^int,  Remnider  to  the  we  of  the' 
Mother  aiM  her  fleirs,  and  as  to  all  other  the  Ealaie  of  ) 
tlie  M[6th^  upcm  Tmst,  for  the  sole  and  separate  use^Hefi^ 
the  Mother  for  hTe>*wHh  poi^r  to  WMMher  to'Oj^'^ 
.  pomt  the  Fee  by  I>ee4  or'V^Till,  and,  for  want  of  Af^point- 
ment,  in  Trust  for  the  MotfaefV  her  Heirs  and  Assigns* 
The  qnestiQn  was,  whether,  as  to  ttis  latter  Estate,  the 
father,  who  sunrived  the  Mother,  was  entitled  to  be 
Tenant  by  the  Curtesy  against  her  Son,  the  Mother 
having  made  no  Appointment? 

Mr.  HaH,  and  Mr,  Dcamd,  for  the  Flaintifl;  itodmitted 
the  general  role  was,  that  a  Husband  was  »titled  to 
Cwrteqr  ^  the  Eqnilahfe  Estate  #f  his  Wife^  buteonr 
tended,that  the  Rule  did  not  apply  in  this  Case,by  reason, 
that  during  the  Life  of  the  Wife,  the  Profits  were  to  be 

paid'to  her  separate  use,  and  they  dted  the  Osee  of       

Herkv.  OnaOfmikia),  aa  ^reetly  in  point 

Mr.  Aomei,  for  the  Defendant  :— 

It  wQl  be  ooneeded,  that  Coarts  of  Equity  give  the) 
Hnsbaod  a  Tenancy  by  the  Curtesy  of  a  TVost*  Susli^ 
Oourts  have  likewise  held,  that  th«e  should  be  Omsfceqn  . ;  t  ,, 
of  an  Eqtiity  of  Redemption,  though  tfae  Mortgpfs  ymm 
in  Fee ;  Cashboum  y.  Scarfe  and  English  (jb)  >  and  wbeie 
there  was  a  Bequest  of  300/.  to  be  laid  ovt  in  land, 
and  settled  to  the  only  use  of  M.  and  her  CfaSdten, . 
the  Husband   of  M.  was  held  entitled  to  Curtesy; 

(fl)  3  Atk.  715.  (f)  I  Aft.  603. 
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4^  ^OlABES/Jff  CHANCi^Vy. 

^ .  J^^L-.     ^^S4Mf^ippkWi  dBmdfio  (c>;'SQ>  ^flwt  Iber^^wn^  n  ^^vin^  to 

M9110AH     ril^irtwncl waft  l^ldxenlitM  ^o  a  Cwrtwy*  m  the  Smplwy 

koMAL       ^rdHsLVi  eUlid}. .  ;&lt  it  is  QMtend^  tb^  tbpqgK  t^ 

ilUidiaBdiia;  entitled  td  aTanancy  hy  Ciirtei^y  of  a  Xrv^fh 

itfa^prMeatiis  Aeei^cepted  Case^  nmi^ely,  w^ece  tjb^ 

'jifcj^y  it  settlad  to  the  aepaKate  use*  of  ike  Wife ; 

ratid  for  this  they  rely  on  Htrk  v.  GretnbatJcity.    Tb^t 

43ak^,  howefver^  stands  alone^  a^d  is  not  to  ba  reqoi^ 

eiled  to  Lord  Hurdwicke*B  general  doctrine  in  Roberts  ?• 

m^wdl  (f);  whete  he  says,  a^Devise.tQ  th^sepsmte  m^ 

/wotdd  ndt  bar  the  Hushai^iy  because,  there  was,,  as.  I^^ 

tat  sort  of!  seisin  in  the  Wife ;  nor  is  H^k  t.  Grei^hmk 

itobe  reconcUad  to  the  doctrine  of  Ca^hboumy.  l^t^rft, 

tmdSweeiapple  v.  Btndou^BXkdWaiUv,  BkuI  (£)^,l{Herle 

^r^  Greaibank  be  questionable,  then^  these  w^s  in  the 

-remo^  of  doubt  a  sufficient  consideratipn  for  the  Agr^- 

^ineiki  of  the  14th  SeptemberiS^s,  and  thai  A^seenient  is 

sgoiod^  ^  ^  fkmily  oompsomise^  astin  Slpcfclj^y^^^oi^k' 

^jkf  {J^^md in  SiapiUpn  v^Stapikm,  Cmn  y.,(^ii,  apd 

mother  Ccues  cited  in  £la(Myv.  i>Y<KfJ;^.^-^^  «>  .^  \,.., 

JcfT^tt-PWlt  jQe.fidniiUed  that  the  two  Caj^es  of  Herk  r. 
^fi^^efll^qnJk,J^^  S^^i/erts  v.  Dix^vell,  cannot  be  r^econcilea, 
^fl^Jl^tw^cj^  t^  conHicting  opinion^  of  Lord  Har^tmcUi^ 
l^pflpomrs^  vfj$!l^t,  be  had  to  pr i  nci  p  le  and  aaal  og}*.  A  t  taw 
^(^ ,Ij(^1^i^d, jui  entitled  to  the  Curtesy^  \Yherever  the 
3)fir^»4WP8;^^  poverture^  is  ^ised  of  an  Estate  of  lij- 
'>bfi|taipi(GQija|[)^h9f  I^^u^  by  tlie  Husband  capable  of  mat 
Jnlieri^iWipe^,  t.  n  'i,/.  :...-.. !,„ri   ,1,  .v.il*  Li;    "11// 

(«)  3  Atk.  715.  Ves.  sen.  (A)  1  Ves.  and  Beam.  30- 


c'a^Ts*^^'  I »  >C  HIA  Kim^lC.  ^4 

?t48 tb'6e^t»«.gfetiei^y  that- r ih]8l>aiidtiYyiI.M»^^  "lioio^ 
T^nm^f  by  the  Cartedy,  wfaei^efitbe  Wtfeydumgi/^  mao^^m 
CfdVer tUrt,  is  in  posseasioti  of  ini'E4uiUble>Biat&.af  Jt-  !^^^off: 
h'eritBAce,  &6d  had  Isftae  by  tbe^  Husband  icapabls^tlttt 
Iidieritance/  There  is  no  doubt  here  ^at  the  Wife  httl 
an  Equitable  Estate  of  Inheritance,  notwitb8t$]|rfuip)d(e 
'Rents  and  Profits  -were  to  be  paid  to  hersepatato'tifllsifor 
lifd.  Lord  'HarduAcke  admits  this  prdpwitieii  da  H^h 
i.  G¥eenbank\  and  it  is  so  expressly  dedd^d  in  tbeiCaae 
iff  Pftir  V.  Jachcin  ft),  Where  the  CoHTsyanoe  being^di- 
T^dt^d"  t(5  th«  Datighter,  a  Feme  Covert  in  TsiU  these 
wasVi^btwithstanding,  a  direction  to  pay  the  Redta  and 
I^rofits  to  het  separate  use  during  the  Covevtiiffei'iaiid 
this  doctrine  has  aho  the  authority  of  Mn  FearmnA^hin 
book  of  Contingent  Remainders,  in  his  Comments  upon 
the  <!;ase  of  Roberts  v.  DixwtlL  The  Wife  was  in  posses- 
sion  of  lihiB  Equitable  Estate  by  receipt  of  theBients 
and 'Profits  during  the  GoTertdre,  and  there  being  lastKie 
capable  of  the  Inheritance/  the  Husband,  according  io  . 
the  rule  stated,  must  be  entided  to  the  Curtesy  {  unless 
it  can  be  held  that  the  direction  that  the  Wife  shall  take 
the  Profits  to  her  separate  use,  amounts  to  an  etpfess  in-  Ull?X^j!l^, 
teption  to  exclude  him.  At  Law,  the  Husband  t^4not 
be  excluded  fi'om  the  enjoyment  of  Property  giVeii^l5^^r 
settled  upon  the  Wife ;  but  in  Equity  he  may,  and!lhts 
not  only  partially,  as  by  a  direction  to  paytheRentiMld 
Pr9fits  to  tJ^e  separate  use  of  the  Wife  during  Cov4rfi^, 
^  but  ^wholly,  by  a  direction,  that  upon  the  dt^flkd^Ae 
Wife,  t!he  Inheritance  shairdescend  to  the  Heir  of^ttie 
Wife,  and  that  the  Husband  shall  not  be  entitled  io 
t>e  Tenant  by  the  Curtesy :  such  a  provision  was  ac- 
tua%  mAde  in  thf  Case  of  Bermeti  v.  VavisXk)^  au^  "Was 

(i) .  a  Bro.  C.  C.  51 .  (*)  s  P,  AVmt.  jiR . 
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Morgan. 


ftcled'  «p6tt'  by  thiflf  Cotift;  H^re  tfi«  HtMftihUI  «'  ^ar- 
HMl^/andti6«-whftnyi'eflfci6aefl  ffbiii  Acf  eAjoymeiit  of 
%s  Wtft^  #l<yjperty.  This  <!;oaft  i^(MA,  ikdoi^fio 
the  iatentkm  ^f tte  Settiemeiift.hltT^  r^traified  Miiiirciih 
all  iaterferenoe  witb  the  Rente  and  Profits  diutn^  the 
lifeof'titfg'^ife,  but  there  being  no  foi^eir  ^luaioii 
«^i«aaed  in  die  Setdement,  Aie  Cotrrt  can' have  n6  an- 
diority  to  reatrain  him  from  the  enjoyitietit  of  his  generd 
ti^t  as  TeHaat  by  the  Curtesy  in  the  Bqfii«able  Inh^- 
ta&ceofhisWife.    Bill  diamifised. 


1820. 
I5thjuly. 

The  comtruction 
of  a  Residuary 
Clause  does  not 
depend  upon  the 
particular  Pnh 
perty  which  the 
Testator  wight 
htoe  in  his  canr 
ten^latum;  but 
tqHmwhaithe 
Words  which  he 
has  used  will 
embrace  accords 
ing  to  their  or* 
dtnary  tssport* 


BLAND  V.  LAMB. 

The  TBrtator,  Ji&nuo  Bkud,  statid^MntNlf;  by  Ub 
iWm,  to  be  posMBsed  ^  Wo  axma  '«f  StMdt,  MDotenting 
i<^p9tfaer,  to  Q^oaal,  gaw  L^gMiM  Mi  4b«»  whole 
aBUwnt.  He  the>=  bti|MatkMl  «HlNia!«irtidte8.«!r^iM, 
Ml  Ciotkes  and  0«ai8>  and  ooncluded  Ms  \iilU  &i*{-^ 
«  aiijliiiiig.tlntriiave  fb^ot»  I  leav*  attbitlnipeati 

Mrs.  .B2«id;  who  was  abe^a  Legatee  of  a  ^^  A^i^ijfiAr 
i£itoUerJi{e,died  WbretJie  Taalatei^;  andita^ilbtfKards 
«itdeACodii»l  to  ins  WiU,  t^mf!tailufig:*t|)|Hi*jl^ 
i^aqflreasiM^  ^^  I  mky  faMef^oi'Bial^p4iiingSiQuiifeis 
^]*0My'4aetO4Qfte^4ramOov«rniMBt>^ Jlc,  <^Ii?  auah^lMe 
iia,il^i0/fo  fa»  tlwtMktoithj»4alilfi;ifol»^«b^ibM0a66f 

theLqg«len^li<»dbe'^lotkMiAi»<|i^^  :' 

, ,   .  ,   » |..-.;     i        ..  r         t      ft        ■  -..j    ...t  .^, . 

The   Testator. before  his  death,    acquired  a  large 
further  property  by  the  death  of  a  relation. 


PA^CS.IW  CHANGSRY.  ^^^ 

..Tbe  queMton  in  tbf  Cause  wai^  a#  Mirae|i  <{|e  ,     ^9^^    , 

Legatees  zbA  tbe  wAj4  Kin,  mbt^^,tJ^.C9iM^  ^^^^ 
amounted  to  a  gexieral  Rj^aulpwy  Jtaanieitv  and  would      "^     J^ 
therefore  embrace  this  particular  properly^  Imks,^ 

Mr.  Benyonf  Mr.  £«//,  Mr.  PMllisnore,  and  Mr.  Pe^i- 
ierfOTi,  on  the  part  of  the  next  of  Kin,  contended^  ihat 
the  Codicil  was  a  Gift  only  of  such  things  as  the  Tes^ 
tflitor  possessed  at  the  time  of  making  i^  and  which 
he  had  forgotten  to  specify ;  things,  efusdem  geuem,  of 
the  money  due  from  Government;  Attomey^General 
V.  Johmon  (fi\  was  cited. 

The  Counsel  on  behalf  of  the  Legatees,  were  stopped  by, 

The  yiCE-CHANCELLOH: —  .      .i 

The  Question  is  not  what  the  Testator  had  in  his    -      <^  — 
^0<>ntemjdatMa  when  he  made  his  Codicil,  but  what  &e    -r  >    ^  a   ^^ 
cWofdd 'he  baa  used  will  embrace,  acoording  to  thidr        '  ^  ''  -% 
.Qirdiaaijraigaifioation;  which  must  prevail,  unless  qua-  \  '         '     - 
IMM iby either Expcessbns ia the  Instrument. 
.  A  Testator,  when  be  givea  his  Residue,  may  ctmton-    . 
plate  only  the  acdial  atarte  of  his  Pxopeaty.at  the  time,        j,,  ,         v 
afld  miiy  mean  to  give,  and  may  thidk  he  is  gUdag,    ^v^  uA  s\t  3.  A 
next  to  nothing,  but  such  residuary  Legatee  will  nener- 
Ibi^a  take  an  aAer-«wqnired  nuHioiu 

XSiia  Teateter^  after  mining  hia  WiU,  reopUeataditliat 
he.had  foi^gotten  to  dispose  df  the  arrears  of  his;  fHf 
.from  Govemmeot.  He  waa  aenaible  that  jthere  mfght 
be  otiier  things  of  which  he  had  power  to  cbspoae  by 
Will,  which  he  might  also  have  feigottesu  ^tVhafever 
be  might  have  forgotten,  it  is  to  ^  be  tbiawii^inla  tbe 
bupp,£)r  the  benefit  of  ilia  legatees.  He  had  fergotlen 

.     ,  .      ..  .     -a    ..  J 

(s)   Ambl^rigo.     . 
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itoo.  Aftl  Bflttdoe,  which  might  arise  by  a  lapsed  Legacy  or 
fatcnre  acqtiiaitiody  and  I  cannot  say  that  the  Words  he 
has  used  will  not  embrace  it  (ft). 


BtAltD 

V. 

Lamb. 


*^*^-  AGUILAR  V.  AGUILAR,  LOUSADA,  and^tiieia. 

igth  sad  «8th 

^     ^y*     ^  The  Plaintiff,  who  was  the  Wife  of  the  Defendant 

A  Wift^  who  Aguilar,  having  Property  to  her  separate  use,  joined 

fledgu  ker  #rpo-  jj^y  Husband  in  a  Grant  of  an  Annuity,  and  the  Gra<|t 

iiJfL^^TMinf  <^"^P"®®^  *"*  ^^^  ^®  separate  Property  of  the  Wife^.as 

kerHutbotid  ii  ^^f^^^Y  given  to  the  Wife  for  Life,  not  to  her  sepaia^ 

tnHHtd  to  have  ^^^f  ^^^  ^^  which  therefore  her  Husband  was  entiU^, 

ki$  Property        jure  maritu  .^ 
etMUfpHitd  M  the 

9wm  Security  ffj^^  ^jy-jf^  joined  with  the  Husband  in  granting,.oih|i: 

kBivuHt^  \v'f  Securities,  which  were  charged  upon  her  separate  n;rp- 

smI  Hmimid  P^rty  alone.    The  Husband  afterwards  took  the  benefit 

mud  ku  general  ^^  ^^  Insolvent  Debtor's  Act,  and  his  debts  being  ^91^ 

Auigaee.  sidered  of  small  amount,  he  subsequently  granted  twp 

Where  m  Wife  Annufties  chaiged  on  the  Wife's  Life  Interest,  tOj  whi^ 

kaemaiefmie  Y^^yrzi  tnmeA.juremanH. 

Settiememto  "^ 

iker  eefeotexe  Mse^  ^     ^ 

ekeiineiemtiikd  ^  ^  account  of  the  novelty  and  importance  of^omf 

i9  M/mikerFro'  otAe  Questions  which  arose  in  this  Case,  i|  w^  twi9^ 

eMJM  mUefm  argded  "by  Mr.  Hart,  Mr.  Wetherelt,  Mr.  Wingfield^  fSf, 

Ufe  Iniereet  to  Sideboitom,   and  Mr.   Sugden,  who  appeared  for  the 

Aer,wMtke      tffcrent  Parties  concerned. 

Htttkmdteikee  .  ^    w 

jaie  mariti,  es^ 

eefimmurf     *  (6)  VideCrooibev.De  Fimiirt,  11  Vas-jy). 

Me  DeeerHm  w     ' 

imehmtg.  A  Fern  CmHeri  map  Jlk  ler  Bill  to  avoid  m  Atmuk^  ciargt^ 

eefOMieProfer^.mtbti  ^jjfimg  iorepep  tie  CoasiAr^Hoa ;  nor  w  there  omtLiee^^ 

fir  the  ConmdmaHem  wfrn'-hn tefmrnfe^ Pfefdf$f.   -  *  '^  -*  *  *'  /'*•" 


^ajrety^pnly  iu  the  Orwt  of  Apopity;,  ^}]^ 
her  Husband'8  Property  a^.^  «« I^PJ^wp,^^^ 
as  between  her  and  her  Husband,  and  the  Assignee 
under  the  Insolvent  Debtor's  Act,  and  the  subsequent 
Anauitaats,  to  have  the  Husband's  income  first  ap- 
plied in  satisfaction  of  the  Annuity.     Second^  that  she 
#a«  not  entitled;  as  she  prayed,  to  have  any  provfsion 
as  against  the  Assignee,  under  the  Insolvent  Dehti)t's 
Act,  and  the  subsequent  Annuitants,  out  of  that  Lije- 
Interest  given  to  her,  which  the  Husband  tooif.  Jure 
nuiriti'^  because  she  had  an  ample  separate  provision  for 
maintenance  secured  to  her  by  Settlement,  as  weU  fs 
if  (brCher  separate  provision  under  the  will  of  a  rela- 
tion; and  that  the  principle   upon  which   this  Court 
gave  such  a  provision  out  of  Property  of  this  descrip'- 
tion  against  the  Husband,  when  he  deserted  the  \IJ^ife, 
and  against  his  general  Assignee  in  case  .of  his.banV;- 
niptcy,  or  insolvency,  was,  that  the  Law  when  it  gay^e 
<he  WiiTe's  Property  to  the  Husband,  imposed  uppn 
Aimthe  obligation  of  maintaining  her,  and  if  he  faileji 
in  that  obligation,  either  by  the  desertion  of  hi/i  ^iij?, 
brbyhis  inability  to  assist  in  her  suppqrt,  this  ^b^^^ 
would  fasten  that  obligation  upon  the  Property  itself ; 
that  this  principle  cfid  not  apply  .where  the  Wjf^  ^^ad 
iecure*  to  her   a  competent  separate   mainl^n^^ 
tt?rd,  tHar  tbe'^^  Wife  was  j^tiUed  to  avoid  the  Gitin| 
dirAtinuitiep,  in^  w^^      she  had  joined  her  Hwsli^cl^ 
and  toT  wiiich  she  had  pledged  her  sepftra^  1^^^ 
on  account  of  die  defect  of  the  Memorial,  without 
offering  by  her  Bill  to  repay  the  actual  consideration; 
and  that  tfcft  t5ourt  could  give  no  Lien  for  that  con- 

W^l'.^B.  m  ^^^  Pikm  9^.%  4w«w^<Uft* 

Ihat  a«  at  Law  the  A^^^:4^p^  prrftH  Vmanisiitlwipijm 


tAP/» 
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wlitn  th0  coDMdaration  ff^iled^  so  in.  Etjoii]!  il  Was 
a  tenii  of  its  roliei^  that  the  party  seeking  to  avoid  dte 
Annuity,  shonU  o£br  to  tetarn  the  pace  (a)  ;  bid  thai  this 


(a)  This  conclusion  appears 
to  be  founded  on  a  vety  ancient 
rule  in  Chancery^  of  great 
justice,  and  of  very,  general 
spplication,  '*  Thai  he  thai 
uiU  have  equity  dome  to  km 
tmut  do  it  to  the  tame  Person." 
It  is  on  this  principle,  that  no 
one  can  come  into  a  Court  of 
Equity  to  be  rdieved  against 
an  oppressive  Deed^  even  in 
the  character  of  Heir  apparent 
dealing  for  his  expectations, 
except  on  tender  of  the  Pur- 
chase Money;  and  if  a  man 
seeks  to  have  Securities  deli- 
vered up  as  being  usurious,  he 
mast,  by  his  Bill,  ofibr  to* 
repay  the  Money  advanced, 
or  the  Bill  may  be  demurred 
to*.  The  act  of  Anne  in- 
validates Securities  affected 
with  usury,  as  entirely,  as  the 
AnnuityAct  (17  Geo.  3,  c.  «6), 
does  Deeds  of  which  thene  is 
no  sufficient  memorial ;  butm 
both  cases  the  Party  advanc- 
ing the  Money,  has  a  right  at 
Law  to  keep  the  Deeds ;  and 
if  from  a  real  or  fancied  mis- 
chief, that  might  arise  from 
the  Grantee's  poisesi^oii  of  tihe 
Deeds,  a  Bill  is  €led  to  ham 
them  delivered  up:  —  The 
Court  says,  ''we  will  not  give 


you  the  Deeds  unless  the 
Money  advanced  is  repaid.'' 
It  is  a  term,  a  conditioii>  on 
which  the  Conrt  afibrds  relief, 
and  is  insisted  on,  not  because 
the  Bill  can*  in  strictness,  be 
considered  in  the  light  of  re- 
demption, or  because  there 
is  a  lien  on  the  Deeds,  fbr 
they  are  invalid  to  alK  intents 
and  purposes,  but  because  the 
Court  will  not  assist  the  Plain- 
tiff, unless  he  will  do  on  his 
part  what  is  equitable,  and 
therefore  decrees  in  analogy 
to  a  case  of  redemptibn,  or  of 
lien,  ordering  a  repayment 
of  the  Gonsideiatien  Money 
and  interest,  minuM  the  pay* 
ments  made  by  the  Grantor  in 
respect  of  the  Contract.  If 
an  Annuity  is  not  set  aside 
for  any  fraud  in  the  transac- 
tion, but  merely  for  a  mistake 
or  omission  in  fbRn>  it  Is  an* 
consdentious  in  the  party  to 
retain  the  oonsideration,  and 
on  that  ground  it  is  that  an 
action  lies  to  reeover  it.  See 
Sh&oe  V.  Webby  1  T.  R.  735. 

In  a  r^eetit  case,  however; 
there  is^a  cootrary  dkimm  of 
lArA  Eiim,  Thepass^to 
which  I  allude,  is  rather  ob* 
scare,  but  I  gather  from   it 


•  Mason  v.  Gardiner^  4  Bro.  C.  C  437. 
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general  doctrine  did  not  apply  to  the  Case  of  a  femt 
tovtrtf  for  at  LaW,  though  she  might  avoid,  tiie  AimuHyi 


this  pfiQpotitib% — <' Though 
thf  principle  of  this  Coprt  is 
opt  XQ'  give  relief  to  those  whp 
will  not  do  equity,  yet  on  a 
Bill  by  the  Grantor  to  have  an 
Annuity  Deed  delivered  up  as 
¥oid  under  the  statute,  he  is 
eatided  to  that  Relief;  without 
aoeountivf  fof  the  qoa^derar 
tion  p«i4  for  the  Aonui^, 
leav^ug  thf  A,pnuitant  tp  pror 
ceed^atXawV*  T^iere  is  a 
similar  i^jtclion  also  in  Battint 
▼.  Bttvitigfttc  t .  The  weight 
even  of  a  iioifeny  from  such  a 
Judge,  iQpie  .emn«ia%  when 
r9P(9^^iSyCon&psedly,great; 
but,  with  the  ntpiost  deference, 
I  am  unable  to  discover  the 
principle,  ox  the  decisions,  on 
which  it  is  founded.  Most  of 
the  Cases  on  the  subject  are 
nftrted  to  in  Mr.  9aanston% 
Notet.  Jn  seme  of  them, 
the  Grantor  of  the  Annuity 
was  BcfenioHt,  where  no 
jtenas  could  be  imposed4  in 
o^^rs,  the  Plaintiff  oflbred  an 
Account  by  his  Bill.  Such 
terms  werepilbiiid  by  the  Bill 
in  Bync  V,  .^tvionHi  a  ^ 
not  notii^ed  in  the  Report,  but 
ufhieli  J  l^veascertaiM^  from 


the  MegUt€if%  BKMk.  None 
of  these  Caaas»  therefbse^  ue 

authorities  in  support  of  the 
dictum  alluded  to^  in  other 
words,  none  of  them  prove, 
that  if  terms  had  not  been 
offered,  a  Bill  for  the  delivery 
up  of  the  Deeds  could  have 
been  suaCsainBd.  If  even  the 
Heir,  at  Law  of  the  Grantor, 
(where*  the  Annuity  is  for  the 
Grantee's  Life,  and  partly  se- 
cured by  real  Property  so  in- 
adequate, as  to  render  a  Me- 
morial neeessaiy,)  or  the 
Grantev^a  AssigneeA  in  Benk<> 
niptcy,  or  uoder  t^e  lur 
solvent  Act,  could  maintaip 
such  a  Bill,  (points  I  do  not 
£nd  determined)^  it  is  difficult 
to  conceive  the  principle  on 
which  the  (trantor  )umself 
couldsuppertsnchaBilL  The 
gttienil  opinion  of  tbe  Profes- 
sion has  been,  that  such  a 
Bill  is  untenablei  a^d  this  is 
evidenced  by  the  fact,  that  in 
all  the  Cases  where  the  Gran<- 
Cor  has  iiled  Ae  Bill,  terms 
have  beefi  ofifered.  The  gv- 
neral  opinion  has  been,  that 
relief,  in  all  eases  where  Deeds 
areso^gHj^  l)e:delivered  uis 


Jtorougiy  2  Swanst..i^7. 
t  S  Swanst...i5^,  is  note.  • 
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yet  no  action  would  lie  against  her  for  the  price  paid ; 
and  by  analogy,  the  Annuitant  was  not  entitled  to  such 
relief  in  Equity ;  that  the  Cases  of  the  Duke  of  BoUon 
V.  Williams  (b), ^Harris  v.  Janes  (ic),  ajud  Jngell  ▼. 
Hadden  (d),  had  fully  established  that  there  could  be  no 
Lien  for  such  price  on  her  separate  Estate ;  and  the 
reason  was  plain;  a  feme  covert  could  not,  by  the 
Equitable  Possession  of  separate  Property,  acquire 
a  power  of  contract;  she  had  a  power  of  disposition, 
as  incident  to  Property,  and  her  actual  disposition  or 
appointment  of  the  Property,  would  bind  her.  This 
Court  would  apply  her  separate  Property  in  payment 
of  an  Annuity  which  she  had  charged  upon  it;  but  it 
could  not  apply  her  separate  Property  in  repay- 
ment of  the  consideration  of  that  Annuity  which  she 
had  not  charged  upon  it.  Being  incapable  of  contract 
or  general  engagement,  this  Court  cotild"  hieit  ffasten 
upon  her  separate  Property  those  EquiH^  *vAieh  sriiie 
out  of  contract  and  general  engagement  (0*     ' 


"  is  always,"  as  Lord  Al- 
vanley  expresses  it,  <^  upon 
terms*."  To  say  that  tbe 
Grantor  shall  have  his  Deeds, 
and  that  the  Grantee  shall  be 
driven  into  a  Court  of  Law  to 
recover  his  Consideration  Mo- 
ney, is  not  merely  a  dimlnu- 
lioa  of  his  means  of  enforcing 
.  paynent,  hot  seems  to  hesai 
mn^c^mxy,  <  niuIfipUc^tion  j)f 
suits,  qf  trouble  aa^  ^pe|VS^ 


which  a  Court  oF '  Equity  al- 
wajs  endeavoors  to  avuid^  aad 
(Bven  entertains.  BiUs  to^  pre- 
vent. 

(6)  4  Bro.  C.  C.  397 ;  S.  C. 
a  Vcs.jup.  138. 

(c)  9  Ves.  486. 

{d)  16  Ves.  ibii.      '^ 

'(<^Set  Oftaify  n.  AMIe, 
anle^  voh3i,p<|>4^t  MiSfutprt 


•  bromiy  v!  Holland,  5  Ves.  tSik 


CASES  IN  CHAllCEilY.  419 


ExpaHe  HUSBAND  in  re  BLACKBURN.  ,  ,  ^®«^- 

^  8th  August. 

On  the  l5tfa    of  June,  1814,    a  joint   Commission  A  Creditor,  wko 
issued  agi^t  Is^ac  and  Peter  Blackburn,    The  Peti-  hasarighttoekct 
tioners.  were  Creditors  by  Bills  of  Exchange  drawn  ^^^Jo^ 
by  Js^UK  ^^ifKkburn  upon  Peter  Blackburn,  and  accept-  ^/^^  ^^ 
•dfby  him..    Jtaac  and  Peter  BlacMmm  at  that  time  kis  Election  be- 
earned;  on.  b^iiuness  as  Ship-Builders  at  Plymouth,  in  fore  a  Dividend 
pai^ecabip-;  but  in  the  name  of  Isaac  Blackburn  only ;  »  declared  of 
iV^  carried.  p»  a  separate  business  as  a  Merchant  in  '**  ^^oie 

^••^^      '  kasprtyoed. 

^^  ^'         •     •  His  Election  is 

.  ,t1^e^yi%iVpQntwhit)h  the  Debt  arose^  were  in  truth  ^^^  ^^  j(«  ^^^ 

i^^ifPHWt^Aif  fij^  ooe  of  ^  parfneiship  trade;  but  any  act  in  the 
the   Petitio^ien^;wece^   at  that  time^  ignorant  of  the  character  in 
existence  of  the  partnership.       At  the  time  of  the  "**^*  **  *** 
iBankriqpt^j  <he.  Petitioners  were^  however,  aware  of  ^^"^  * 

rlhafciAiet;  aadaft  the  second  meeting,  proved  under  the 
^flUnissiott  as  for  a  joint  Debt  One  of  the  Peti- 
tioners was  chosen  an  Assignee. 

The  separate  Estate  of  Peter  appearing  to  be  suffi** 
cient  to  pay  40#.  in  the  ponnd,  a  Dividend  was  adver- 
,-iikiA  accurdiogly^^or  the  3d  February  1816;  but»  in 
'^Mlfceqaeace  of  Oredttors,  who  had  beea  coasideKd  as 
joitft,  claiming  n^tfnst  the  separate  Estate,'  Ae  Divi- 
dend was  adjourned  to  the  5th  6t  I^bruary ;  and,  on 
that  day,  a  Piyidend  was  declar^  (jl"  g7/~up6h  The 
separate  Estate  of  Peter,  and  1  s.  upon  the  joint  Estate. 

On  the  24th  July  1817,   Messrs.  Bolitko,  who  had 

G  G3 
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proved  as  Creditors  for  the  Sum  of  1,351 2*  74.  fief, 
against  the  joint  Estate,  presented  a  Petition  to  the 
Lord  Chancellor,  praying  that  a  Debt  of  16,288/.  19  s.  1 1  J. 
which  had  been  proved  bj  the  Btok  of  England,  against 
the  joint  Estate  might  be  expunged,  and  that  the  Debt 
might  be  declared  to  be  fit  separate  Debt.  This  PetiHon 
was  heard  on  the  19th  Angust  161 7^  Virhen  the  L^fd 
Ch&noeUor  directed  m  Isiue  to  try  whettier  it  was  a  jMii 
or  separate  Debt,  which  was  afterwards  foufledin&tovr 
of  the  Bank  of  England ;  and  die  Petition  of  Messrs. 
Belitho  was  in  consequence  dismissed  with  Oosts.  On 
the  ayth  of  January  i8m,  a  fiirther  Dividend  of  los. 
in  the  pound  was  declared  on  tibe  separate  Estate  •f 
Peter ;  and  then,  for  the  first  time,  the  Petitianeis 
applied  to  the  Commissioners  to  have  their  proof  trans-^ 
fenred  to  the  separate  Estate,  which  being  reftised  by 
the  Commissioners,  tiiey  presented  their  Petition, 
praying  that  thdy  might  be  declared  entitled  to  prove 
against  boUi  separate  Estates,  as  weU  as  the  JoiHt  Bs^ 
tate,  or,  at  least,  that  diey  bm^  now  be  at  liberty  to 
dect  to  tara&sfer^heir  proofs  4itom  the  joint  Estate  to 
the  separate  Estates. 


The  Petitioners  had  not  received  the  Dividend  on 
the  joint  Estate  wfaidi  was  declared  in  February  1816. 
It  appeared  lipon  the  Affidavits  that  Messrs.  BoUtko^d 
piesented  their  Petiti<ni  for  the  indemnity  of  tke  pre^ 
sent  Petitioiiers.  At  the  hearing  the  Pelitionetfi  aban- 
doned Ite  Claim  made  by  die  Petition  to  u  double 
proof;  but  they  insisted  they  were  now  at  liberty  to 
wave  their  proof  against  the  joint  Estete,ajndto  transfer 
the  proof  against  the  sepairate  Estates. 


Mr.  Moniaffi,  in  support  of  the  Petition,  cited  Ex  parte 


CASES    Iir    CHANCERY. 

Adami  in  re  Cooke  (a).  Ex  parte  Bigg  in  re  Harriion  (b), 
Ex  parte  Liddelt  (c),  Ex  parte  Bemon  {d). 

Mr.  Wingjieldj  aad  Mr.  BMts,  contri  ;*^ 

The  Viee-ChanceUor  directed  the  Petition  to  Btand 
overi  JA  order  that  he  might  look  fully  into  t!he  autho- 
litiee  as  to  the  waver  of  proof;  and  on  a  subsequeni 
4ay^  Jiidgoient  was  giv^n  to  the  following  effect : — 

A  Creditor,  who  has  a  right  of  election^  is  not  coo- 
«lQded  by  proofs  because  proof  is  necessary  to  enable 
him  to  vote  in  the  choice  of  Assignees.  But,  without 
special  circumstanceSi  he  is  bound  to  make  his  election 
before  a  Dividend  isdedared  of  the  Estate  against  which 
1m  bas  fytpved,  for  olheiwise^  to  the  extent  ef  Us  Divi- 
dend, he  suspends  the  division  of  Idbe  Pooperty  to  the 
prejudice  of  the  other  Creditors.  In  this  Case  the  Peti- 
tioners are  too  late  to  transfer  their  proof,  not  only 
because  a  Dividend  has  been  ^  declared  of  the  joint 
Estate,  but  becjauae  Jtbey  have  acted  as  joint  Creditors, 
by  being  in  effect  parties  to  the  Petition  of  Messrs. 
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(a)  1  VeB.&  Bea.4gs. 
(Q  a  Rose,  37. 
(c)  aBoae,54. 


(fy  Coek.  P.  L.  sG8 ;  and  lae 
Montagu's  Dig.  1  vol.  343. 
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ao^Wjr.  HANWARST  t>.  WELLETBR. 

AUhonghDrfen"  XhE  Pill  was  filed  for  a  Commission  and  an  Injmic- 

fify^w^490^  >  ^^^    ^^^  ^  iMotion  was  now  made  for  a  Comnussion. 

pqrtkidtfft^u^  For  ihe  Defendant  it  was  objected  that  he  had  not 

yetif  hedoap-    answered,   and   was  not  in   Contempt;  anil  that  the 

pear^heuin         Plaintiff, '  therefdre,  was  not  entitled  tO  a  Commission. 

Contempt  after     The  Bill  was  filed  on  the  19th  June,  and  the  Defendant 

eight  days  from    appeared   on   the   21st  June,  being  the  last  day  of 

appearance.  .j,^^^  ^^   ^^  Plaintiff  insisted,  that  although   the 

Defendant  was  not  bound  to  appear  on  that  day,  yet 

having  appeared,  he  was  in  Contempt,:  at  the  end  of 

eight  days, 

-'Rie  Case  stood  over  for  inquiry  into  the  practice,  and 
upon  the  Certificate  of  the  RegUten,  the  Vice  Chan- 
cellor granted  the  Motion. 


iSao. 
i»t  Nov.  HffPESLEY  v.  SPENCER. 


Infunction  to  IN  this   Case    an    Injunction    was    applied  for  .by 

restrain  Mort-  Mr,  Home,  on  behalf  of  a  Mortgagee,  to  restrain  the 

gagor  from  cut'  Mortgagor  from  cutting  down  Timber. 
ting  Timber^  not 

^^intrity  be         ^^  Vice-chancellor  referred  to  a  Case  of  Sewell  v. 
insuficietU4r       P^Vf  in  whifj^  ^^n ,  oomttllinksfiltibiiJ with;  the  Lord 
scanty  t^Kna      Chancellor,  and  with  his  approbation,  he  had  stated,  that 
the  Tmber:'   ^    he,^^^  mt^xgff^i^ sudb a^  InjunctioA  9|Sont]le.mpt>lL-' . ' 
c^(iffi;^,9£r^Mifrltglgl^Q^niideteit  ^*wantaaAe:tampfiBiB[^< 

out  the  Timber.  aaoqii;  *  :£  11  vSt  6b.s:Ti  as^r  fybVj  i^^ 

The  Motion  stood  qvef;^r#u§bi^  Affidavit. 
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FLEMING  V.  PRIOR.  4UiNpv. 


1  HIS  was  a  Petition  on  behalf  of  a  Creditor,  for  leave  Lane  given  to  a 
to  prosecute  a  Decree,  made  in  a  Suit  inatituted  by  an  Creditor  to  jhto* 
Admiiiistrator,  with  the  Will  annexed,  against  a  Resi-  *^^^^  ^^' 
duary  Legatee,  there  being  great  delay  in  the  prosecu^ 
tion  of  the  Cause. 

Mr.  Hedldf  in  support  of  the  Petition,  cited  Sifn$  v. 
Rufee(a). 

The  Vice-Chancellob  : — 

The  Court  by  its  Decree  has  assumed  the  Admixustra* 
tion  of  the*Asseta  of  the  Debtor,  and  would  not  permit 
this  Creditor  to  proceed  at  Law  for  the  recovery  of  his 
Debt.  As  he  must  abide  by  this  Suit,  it  is  surely 
reasonable  that  he  should  be  at  liberty  to  prosecute  it 
when  the  proper  parties  for  that  purpose  are  guilty  of 
delay. 

Order  made. 


HOWLETT  V.  WILBRAHAM.  i8«a 

6th  Nnv, 

On  a  motion  by  the  Plaintifl^  that  a  Guardian  mi^t 
be  appointed  for  the  Defendant  to  put  in  his  Answer,  he 
.being  a  Lnnatie,  and.the  fust  being  Teiifled  by  AflUavit, 
isn  Order  was  made  for  that  purpose. 

^     («)  3^Meri%.  4^3;  4. 
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7th  Nov.  WALKER  v.  WALKER  and  others. 


IVherciht^Rscre'  ThE  Bill  steted  Aal  Jvkm  V/nlker,  hf  h\%  WiU»  dated 
tioncfa  Tfastee  th«  57th  of  Mwrcfc,  i«io,  **  gave  and  i^qfiitetiiBd  unto 
utoheextrdstd  wmim^  WMtT, Jhm  Hutk  W^dier  MmA  S^^ 
7T  theC  t  ^^^^  Executors,  Administrators  and  Asa^oB/'aFneehcM 
wiU  substitute  Estate  in  Oxfordshire^  "  upon  Trust  to  permit  and  suffer 
the  Master,  6ti^  the  Plaintiff,  for  and  duringliie  term  of  hiB  natural  life, 
not  where  the  to  receive  and  apply  all  the  Benefit  and  Advantage  «m- 
discretion  is  to  j^g  from,  or  that  might  arise  from  the  Testator's  said 
be  exercised  upon  ^^^  ^^  hig  o^^  proper  Use  and  Benefit,  whether  by 
ma  erofojn'  Ins  otm  Occupation  tfflwl  Possesion  thereof,  or  any  Part 
i„^y^^  thereof,  elhould  the  Plaintiff  be  minded,  or  from  the 

fteirt  orlR^ents,  Profits  and  Advantages  arising,  or  that 
aught  arise,  therefrom,  after  the  Testator's  Decease ;  and 
in  case  l!he  conduct  and  behaviour  of  ihePlaintill^  after 
tSie  Testator's  Decease  ahotdd  be  and  continue  to  be 
for  not  less  a  time  than  the  space  of  Seven  Years  -at  iSi« 
leas^  Aom  BEd  after  the  Testator's  Decease,  to  the  en- 
tire satisfaction  and  approbation  of  the  said  WilKam 
Walker y  Ann  Hack  Walker  and  Hester  Walker,  agreeing 
and  signifying  their  unanimous  approbatipn  of  the  con« 
duct  and  behaviour  of  the  Plaintiff  for  the  space  of 
Seven  Years,  from  and  after  the  Testator's  Decease,  then 
and  in  that  case  the  Testator  declared  it  to  be  his  Will, 
and  he  thercJby  fave  imd  bequeatiicfi  bis  said  Estate  of 
Land,  8cc.  unto  the  Plaintiff,  his  Heirs  and  Assigns  for 
erar;  but  shouM  the  conduct  anfl  %^baf«Mit  %£  (he 
Phdn^  nbt  be  such  as  lb  atetit  ani  proem 'Oib  o^idt- 
de&M  wrid'igoojl  tvpnioft  df  the  gaid  If^JKom  WUket^ 
Ann  IhdkWaOcermA  Hester  WtXkdt,^  iOsKi^i^ 
given  to  Pladntiff  for  Life ;  Remainder  to  his  Children  as 
Tenants  in  common  in  Fee  on  4hetr  attaining  the  age  of 
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i9mkty4c3nt  msfp«ctivdy2 — ^die  WiB  then  proceeds — 
''  that  if  it  should  happen  that  the  Plaintiff  netenslioiild* 
nor  did,  by  his  conduct  and  behaviour  in  the  world, 
iBMit  wd  entitle  himft^  to  tin  confidesice  and  good 
c^ion  of  ihe  Mid  WUXmn  Walker,  Am  JBRsrcft  Wathet 
akd  ikitet  WMtr,  the  Survivors  or  6umtbr  of  them, 
aiMl'tfaii  fiiBeetftoirs^  Ailttinisitfaton  and  Assigns  ^f  such 
Surrf^'or,  Ml  tt  to  ^iitifle  himaitf  to  hir^,  possess  and 
eafoy  all  Rig^t  aftd  l^Me  in  and  to  the  .said  Bstate  abso^ 
l«tely,  nor  leav«  wiy  Child  or  Children  Us  lawful  Issue 
aithis  fiMeMe  tanMsg  «t  the  i^eof  Twaity-fourTeafs/' 
the  Testator  devised  4lait  Estate  to  the  said  WiHitm 
Walker^    Defendant  in   Fee.— The    Testator  died    in 
October  1810,  leai^ng  the  Plaintiff,  his  eldest  Son^Heir 
8Ct  Law/ the  Defendants  fTiflSoni  Walker^  Ann   Hack 
Waiker    and    Hester    Walker,  together   with    R-meis 
Wtdker,  his  other  Children. 

Willim  Walker^  Aim  Hack  WflUcer  and  Hester 
Walker,  soon  after  the  Testator's  Decease,  entered  tnto 
possession  of  the  devised  Estate,  and  continued 
therein  4uitU vthe  25th  ot  Masah  i^ia^  whm  die  Estate 
was  given  up  to  tl»e  FlaiatiE  That  mi  the  T«»t«- 
tor's  Decease,  the  said  Tfuslees  fiossospt?4  thenvMbies 
of  and  kept  the  Title  Deeds,  though  th»  PkiDftiff's 
conduct  was  such  a»  to  entitle  him  to  the  confidence 
of  the  Traslees,  land  had'  been  so  tkiee  l^e  Testator's 
Decease^  a  period  K>f  t&ore  than  seven  years. 

13ie  Biii  )pr<i^  anAooonft  of  the  Btats  and  Proits 
of  the  Eitsle  veoeilved  by  Hie  Trastees^Mleecdte  Tesi»* 
tor's  Deceafe^  that  th^>  might  wigi^iuk mikmnmt 
as^heJQtHirtishoiiM  diMtst,  ihe^pJ[mriia|i6a«f4Ua>lMl^ 
tiff%  oorifllieft^aitd 'Mnuriohr  fbri  the  i8paw'i>f'iSevei| 
yearrfrom.the  decease  of  the  t^6tator>>ODnv€fy  the^Fee 


4'i5 

l9tO. 

'         %^-       "^ 

Walker 
and  <)!fiier&. 
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ffwple  of  thej^m^  to  Plfdntiff/aD^/l^^e]:  Uk  him  thf 
Title  Deeds  relating  thereto.  .     . 

The  Defendant  WilUam  Walker  by  hia  Answer  .ad- 
mitted the  Receipt  of  .the, Rent  until  March  181^,  and 
possession  of  the  Title  Deeds  of  the  Estate;  bat  stated 
f  ^  that  be  has  not  such  confidence  in  the  conduct  i|nd 
discretion  of  the  Plaintiff  as  to  .induce  hii^i  to.thjn}^ 
^9^  i^  would  be  proper  or  coufpnnable  with  the  .inte^ 
J^n  pf  th|S|  Testa.tor^  to  give  the^PlaiA^ff  the  abjjol^ 
jjpc^trojl^  otrer  the  Estate,  and  the  powei:,qf.,4i8pQ9Vaig.9f 
i  to  the  prejudice  of  his  Children." ,    ^  .^ 


'^^'''  IWr.  Harne,  and  Mr. for  tibe  Plaintifl^-^        ' 

Mr.  ISeU,  and  Mr.  iRjoupdl,  for  the  Defendant,  muiam 

Walker;  and 
Mr.  Welhmll,  for  other  Dpfendantiu 

The  question  was^  whether  the  Court  would  take  upon 
itself  the  exercise  of  a  discretion  vested  l&y  the  Testator 
in  Trustees?  ^1 

o'^-^'Shft^  Cases  eitod  wore,  Gmmt  y*  Matmnmp|AX 
MmOm  t.  JBrere<ofi(i)»  Dr^Pol^er  ▼.  fif.  Oidplmm^, 
»J?li&«i  jDe  riki4$9(c2),  JRrmcA  y.  Diivtc28CN«i(eV'BM^ 

The  Ftc^-CAnftce^for,  (after  stating  the  circumstances 
of  ^  the  Case)  helfl>  that.in^heie  the  <  #icr0tipii^  of 
Tn^i^eey  tpJlMJ  e^rcised  ppo^xffitjtej;  ^.Qpiipio^^md 
Judgment,  as  to  wUch,  weU4atefft^xuiei^.Pem<H^^^W^ 
differ,  the  Court  cannot  substitute  the  Matter  for  the 
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*  *.  >.     -  -    '    .    '   .       '  •  -   , 

Trustees ;  but  where  the  discretion  is  to  be  Exercised 
tipoa  matter  of  Fbct,  the  Court  ivnil  refer  it  io^  i^k 
Master. 

The  Decree  was,  amongst  other  things,  **  Hiat  it  be 
referred  to/&c.  to  inquire  and  state,  whether  the  con- 
duct and  behaviour  of  the  Plaintiff,  for  not  less  a  time 
than  the  space  of  Seven  Years  at  the  least^  ftx>m  and 
after  the  Testator's  Death,  has  been  to  the  entire  satis- 
faction and  approbation  of  the  Defendants  Wittia^ 
Wa&et,  Ann  Hack  Walker,  and  Hester  Walker,  the 
Trustees';  and  whether  they  have  agreed  and  signified 
their  unanimous  approbation  of  the  conduct  and  be- 
haviour of  the  Plaintiff,  for  the  said  space  of  Seven 
Years,  from  and  after  the  said  Testator's  Decease/' 


\  > 
i8ao. 

YfAJfKEK 


T\  <,-;,' 


I   vffATFON  V.  Earl  of  CARUSUS. 


1  HE  Bill  was  for  the  specific  Performance  of  an 
^(AgrfmwDtL*    The  Aasw^r.  allegdd  that  it  had  heen 
ligiosii.^thal  the  subjoet  of  tha  Suit  should  b»  Mfetred. 
iXbePl^tiff  filed  a  Soppleidental  Bill  stating'  that^^ 
Agreement  of  Reference  had  &iled  by  a  diffefCACi^  be- 
tween the  Arbitrators. 


k'-*  »'^' 


!•  •)/'». 


^«'  A^^^ftfR^ici^tf'wte  jaied;  andquestion'was, 
^Whi^ik^'^  Wal^li?%]tti'ehtiijii'i<)'tbe  T»hol^  Recbi^;  or 

J?gil^r^;  ,M^  iM^V^'^t  the  SupficmSDtoObBilkniejrely 
i^odildiaghRUppMMMd  matter  to  suiUliA(i;tlte  (relief 
sought  by  the  same  Plaintiff  from*  the' HIMfie^IMfelJdant 


i8so. 

lothNov. 
* ^— ^ 

Wiere  a  eupple* 
me^dBUliMmi 

SuUtMimfy 
introdueeimp' 
pleMoUal  lSioi» 
ter,  tkewkok 
Recordisane 
Caiue,atida 
general  RepUcor' 
turn,  t^f^iee  to 
tkewkoURe* 
cordjOndwot 
merely  to  the  ori- 
gmalBitt. 
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1820. 


by  the  orig'mol  Bill,  ww  nol  a  supj^bneatol  Snit^  and 
Cattoh        ^^^  ^^^  ^'^  ^y  ^^  Record,  and  one  Replication 
and  one  Cause,  to  be  set  down. 


Earl  6t 
Carlislc 


^820.  GAIT  V.  OSBALDESTOTT. 

i5tli  Nov.       rr( 

' ^ '     JL  HE  Bill  was  for  Discoveiy  in  aid  ^  a  Trial  a|  IiaUfi 

BUlforDUcotety  ^^  {^  ^n  lapinction  to  lestraia  the  Dafendant  firon 
imdtorestrmm     ,^|ing  ^p  5^1^  La^  aa  outstanding  Term. 
Defendant  firm  ^    ^ 

^f'J  *V^"         Plea,  to  the  whole  BiU,  of  Title  in  the  Defendant 
standing  I  emu, 

th  whole  BiU  '^'^  Kose,  in  support  of  the  Bill,  contended,  that  the 

ffcerruled.  '  ^^^  purpose  of  the  Bill  wai  for  a  Discovery,  to  enable 
the  Plaintiff  to  defend  himself  at  taw,  and  that  the 
relief  prayed,  in  respect  of  outstanding^  Terms,  was 
merely  an  incidental  and  collateral  Relief;  and  that  it 
had  never  been  held  that  a  Bill  of  Discovery  can  be 
met  by  showing  a  Title  and  a  legal  cause  of  Action. 

Mr«  Sidebattom,  amird,  insisted,  that  by  the  Plea,  the 
Aelief  songht  at  tx>  the  ontiAandliig  Term,  was  ati- 
Wiitd,  and  it  was  showa'a  DSsee^ry  was  untn^poitant 
and  amieeeseflary ;  and  that  as  by  the  Plea  the  Defen- 
dant'a  Title  was  stated,  and  a  Discovery  in  fact  given, 
i&ftalveeaaeaeaeary,  the  ^Plaintiff  wttd  not  etitMh&d  to 
any  further  Discovery. 

The  VicBtChancellor  :— 
The  Plea  of  Title  would  h^i^  1>een  good"^  as  to  the 
Belief  Bought  by  the  InjtinctiDn  against  the  outstanding 
Term;  but  isinoe^gMd  aa  to  the  Discovery,'  lifecalise  h^re 
tlwlJDiaoallV3f%Brllbt^4n«id6ntal  tor  thttt'ReIief;atid'aS  to 
Discovery  in  aid  of  legal  Title,  the  Plea  pf  no  legal 
Title  iatno^diBnce,^  fi^r  tliat  is*  the  very  question  which 
ia  to^  be  tried  at  Law. 
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1820. 
TIDU  V.  LISTER  and  others.  2otb  N#t. 


The  Bill  in  this  Case  was  filed  by  a  feme  covert  ^A  It  is  not  hf  count 

her  Hnsband,  against  the  TVustees  vcaier  her  Pathert  '^^'^  ^^^' 

Will,  and  prayed  a  legal  Conveyance  of  a  Life  Estate,  ^.^^  w 

to  which  the  Wife  was  equitably  entitled  by  the  Will,  ^^,,i^.   /^  umi/ 

cr  for  a  Receiver,  or  for  delivery  of  possession  of  the  dependupo»ike 

Estate.  iMtetUkm^tkfr 

Te$iaior. 

'Rie  WiH  dh'ected  the  Trustees  to  pay  the  Premiums 
of  certain  Policies  of  Assurance,  in  the  first  pface,  cwt  of 
die  Rents  nnd  Profits ;  and'  the  Plaintiffs  offered  to 
bring  as  much  Money  into  Court  as  would  secure  the 
Premrums. 

The   facts  of  the  Case,  and  the  questions  raised,    . 
are  fully  stated  in  the  Judgment. 

The  Claim  to  a  Conveyance  was  abandoned ;  but  Mr. 
Sugckn,  for  the  Plaintiff,  insisted  upon  a  Right  to 
Possession,  as  a  matter  of  course,  and  cited  Blake  v. 
Btmlmnf  (a). 

Mr.  Hati^  Mr,  Bell,  and  Mr.  Palmer,  for  the  De^ 

fendant,  lAder. 
Mr.  Blackbume,  for  the  Trustees. 

The  VlCE-CBiLRGRI.BO&:«— 

The  Testator  in.  this  Caas,  afiat  gnriag  to  his  IVSfV         1890. 
and  Daughter  Ihe  peraopri.  ogciipatap^  of  the  Homd       5th  Dec. 
in  which  he  nssi^ed,  and  the  use  ofhi».pMunkae^*lm^ 

(a)  1  Ves.  jun.  104».5H ;  S.  €•  4  B«-  A  AjWf  x     •  ' 
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and  olbtiB. 


derised  and  bequeathed  his  whole  Real  and  Personal 
TiDD  i^topeity  to  dertain  TVustees  upon  Trusty  in  the  fint 

tr.  place  to  pay  his  funeral  l^penses  and  Debts,  then  tp 

L18TZ&  keep  the  Buikfings  upon  his  Estate,  consisting  of  Pre^ 
hold.  Copyhold  and  Leasehold,  insured  against  Loss  or 
Damage  by  Fire ;  next  to  pay  the  Premiums  of  certain 
PoUeies  of  Assurance  on  the  lives  of  his  two  Sons, 
which  are  to  form  a  provision  for  their  Widows  and 
Children ;  then  to  pay  Annuities  of  Sixty  Guineas  ^ch 
to  his  two  Sons ;  and  lastly,  he  has  given  the  Su^lus 
Income  between  his  Wife  and  Daughter  during  their 
joint  Lives,  and  the  whole  Surplus  Income  to  the  Sur- 
vivor for  life ;  and  in  case  his  two  Sons  should  surviv^ 
his  Wife  and  Daughter,  then  he  gives  to  them  his  whole 
Real  and  Personal  Estate.  Soon  after  the  Death  of 
the  Testator,  a  Bill  was  filed  in  this  Court  for  the  exe- 
cution of  the  Trusts  of  his  Will ;  and  in  the  progress 
of  that  Suit,  the  Debts  and  Funeral  Expenses  were  paid 
out  of  the  Personal  Estate,  and  the  Residue  of  the  ^* 
sonal  Estate  was  secured  in  the  name  of  the  Acamniani'- 
General,  and  is  of  an  amount  sufficient  to  satisfy  the 
two  Annuities  of  Sixty  Guineas  each,  given  to  the  Sons, 
who  do  accordingly  receive  the  same  from  the  Accouni- 
ani'General.  The  Premiums  of  the  Policies  of  Assurance 
continue  to  be  paid  out  of  the  Rents  and  Profits  of  the. 
Estates.  The  Mother  died  in  the  year  1810,  and  the 
Daughter,  who  is  become  entitled  to  the  whole  Surplus 
Income  of  the  Real  and  Personal  Estate,  has  married. 
The  Mother,  the  two  Sons,  a^d  two  other  Persons,  were 
the  Trustees  named  in  the  Will ;  one  of  these  Pei^ons 
is  dted ;  the  other  has  but  little  interfered  in'  the  Trusts 
of  tbe  WiH ;  one  of  the  Sons  is  abroad,  and  the  manage- 
ment of  the  Property  has  principally  devolved  upon  the 
Son,  Wittmm  Lkter.  The  present  Bill  is  filed  by  the  ' 
Dioghte  and  her  Husband,  pjayinjg^  a  Conveyenoe, 
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Sarrender  and  Assignment  of  the  legal  Estate  iMon  tlie 
Trustees;  and  that  the  Plainti£b  may  be  let  into 
Possession,  or  that  a  Receiver  may  be  appointed*  The 
Prayer  for  the  Conveyance^  Surrender  and  Assignmeq^ 
was  abandoned  at  the  Bar,  but  it  was  if&isted  ^juit.it 
18  a  matter  of  course  in  a  Court  of  Equity,  to.  dive^; 
a  Trustee  of  the  management  of  the  Trust  Prqpc^tji^ 
and  to  deliver  the  Possession  to  the  cestm  qm-Tn^ 
for  Life.  And  that  the  only  difficulty  hers  waSf  that 
the  Trustees  are  in  the  first  place  directed  tapay  certain 
Premiums  upon  policies  of  Assurance,  which  regained 
to  be  provided  for  out  of  the  Rents  and  Proifts  ^f  .tb^ 
Estates ;  and  that  to  remove  this  difficulty  the  Dwgh^ 
(er's  Husband  was  willing  to  invest  in  the  Cause  a  swiq 
sufficient  to  answer  the  amount  of  those  annual  P%]p« 
ments;  and  the  Case  of  Blake  v.  Bunlmry  (Jb)  was. 
cited  as  an  authority  for  this  doctrine,  _  , '  ? 

My 'first  impressions  were  strongly  against  the  exist- 
ence of  any  such  Rule.      It  is  perfectly  plain  from  Jlje, 
continuing  nature  of  this  Trust,  that  the  Testatpr  \iVs>^ 
tendecl  tbat^jt^actual  Possession  of  the  Trust  Property.^ 
should  remain  with  the  Trustees;  and  it  did  appear  tO;. 
me  a  singular  proposition^  that  if  a  Testator  who  gives^  ic^  •.^ 
the  first  instance  a  beneficial  Interest  for  Life  Qi^y, } 
thinks  fit  to  place  the  direction  of  the  Property  id' 
ouer  hands^  which  is  an  obvious  mean  of  securing  the. j 
provident  management  of  that  Property  for  the /ad-^ . 
vantage  of  those  who  are  to  take  in  Successioi\,  th$i^  it.} 
should  .be  a  principle  in  aCourt  of  Eqnity.to  diSjapppvKt.i 
that  intention,  and  to  deliver  over  the  J^atp  tf  l^fo 
ce$tui  qui  l'i:ust  for  Life,  H^P^^I^^^^^ /fi$W^  ji)V4.l^^  ;« 
which  be^  mi^st  naturally  have  to  f  re&£&if  ^g^umjlr  -^ 
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»  «  '  »v  <  w/     d. 


Vol.  V. 


.  jun.  194. 
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diate  Interest  to  the  fair  rights  of  those  who  are  to  take 
in  remainder.  Independently  of  the  purpose  of  man* 
agement  of  the  Property,  a  Testator  may  be  considered 
in  the  case  of  a  Female  cestui  que  Trust  for  Life,  as 
having  a  further  view  to  her  personal  protection  in  the 
case  of  her  Marriage. 

The  Husband  can  only  compel  the  Trustee  to  account 
to  him  for  the  Wife's  Income  by  the  aid  of  a  Court  of 
Equity ;  and  this  Court,  in  certain  cases  of  misconduct 
by  the  Husband,  will  not  compel  the  Trustee  to  ac- 
count to  the  Husband,  but  will  secure  the  Income  for 
the  benefit  of  the  Wife.  It  is  manifest  that  this  pro«- 
tection  would,  to  some  extent,  be  prejudiced,  if  the 
Husband  were  put  into  the  possession  of  the  Trust 
Estate. 


The  Case  of  Blake  v.  Bunbury,  is  no  authority  for 
the  proposition  for  which  it  was  cited.  It  was  not  the 
case  of  a  cestui  que  Trust  for  Life,  but  the  case  of  a  legal 
Tenant  for  Life,  subject  to  a  term  for  raising  a  Charge, 
There  was  there  no  purpose  but  to  raise  the  Charge,  and 
the  legal  Tenant  for  Life,  securing  the  Charge,  had  upon 
every  priticiple  a  right  to  the  possession.  There  may 
be  cases  in  which  it  may  be  plain  from  the  expressions 
in  the  Will,  that  the  Testator  did  not  intend  that  the . 
Property  should  remain  under  the  pereonal  management 
of  the  Trustees. — ^There  may  be  cases  in  which  it  may  be 
plain  from  the  nature  of  the  Property,  that  tlie  Testator 
could  not  mean  to  exclude  the  cestui  que  Trust  for  Life, 
from  the  personal  possession  of  the  Property,  as  in  the 
case  of  a  Family  Residence. — ^There  may  be  very 
special  cases  in  which  this  Court  would  deliver  the 
possession  of  the  Property  to  the  cestui  que  Trust  for 
Life,  although  the  Testator's  intention  appeared  to  be 
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that  it  should  remain  with  the  Trustees,  as  where  the  1820. 

'  I- ■ ^ 

personal  occupation  of  the  trust  Property  was  bene- 
ficial to  the  cestui  que  Trust,  there  the  Court  taking 
means  to  secure  the  due  protection  of  the  Property  for  Lister 
the  benefit  of  those  in  remainder,  ivould,  in  substance,  and  others. 
be  performing  the  Trust  according  to  the  intention  of 
the  Testator.  The  present  Case  is  not  one  of  special 
circumstances.  It isnot  the  personal  occupation,  but 
the  management  of  the  Property,  that  is  sought  by  this 
BiU. 

The  cestui  que  Trust  for  Life  is  a  feme  covert.  Two  of 
the  Trustees  are  the  Persons,  who,  if  they  survive  the 
Wife,  will  be  entided  to  this  Property.  The  Testator 
has  thought  fit  to  place  his  Property  in  their  hands,  and 
out  of  the  management  of  the  cestui  que  Trust  for  Life, 
and  I  have  no  authority  to  revoke  his  Will. 

There  is,  however,  in  this  Bill,  a  Prayer  for  a  Re- 
ceiver, and  allegations  of  misconduct  to  support  that 
Prayer.  These  Allegations  are  denied  by  the  Answer, 
and  not  proved.  But  I  find  in  the  Answer,  that  the 
acting  Trustee,  William  Lister,  expresses  himself  to  be 
willing  that  a  Receiver  should  be  appointed.  If  the 
Plaintiffs  desire  a  Receiver,  they  are  entitled  to  it,  upon 
this  consent  of  the  Trustee. 
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1820, 
txist'Nbv.  CURTIS  anfd  others  v.  RIPI^OBT  and  others. 


The  Testator  ^  XhE  Testator,  mUiam  Curtis,  appointed  hirf  Wife  A^fe 
^^  f  l^lF'f  ®**^^®^  ^f  ^^  ^^*  Children  by  his  first  and  second  mar- 
t rusting  •  that  she  "^®  5  ^^^  ^®  ^^'^  proceeded  in  his  Will  in  the*  following 
ttxntldnseitfor  Words^  *^  I  give,  devise  and  bequeath  all  my  Real  and 
the  spiritual  and  Personal  Estates  and  Effects  whatsoever,  whereof  I  have 
temporal  good  of  ^ny  disposing  power,  to  my  said  Wife  Elizabeth,  her 
»^f^tf  ^«»  Heirs^  Executors  and  Administrators,  trusting  that  she 

h  * '  Jwa  s  '  ^'"^^^^  ^®*^  of  fcrod  and  in  love  to  the  Children  commiV- 
the  Church  and  ^^^  ^  ^^^  ^^®'  make  such  use  of  it  as  shall  be  for  her 
the  Poor.  Held,  own  and  their  spiritual  and  temporal  good,  reibeii»- 
thai  Wife  took  l>ering  always,  according  to  circumstances,  the  Churdh 
Mhsolutefy.  of  God  and  the  Poor/' 

The  Wife  died ;  and  Legatees  under  her  Will  filed 
the  present  Bill  for  an  Account,  and  to  ascertain  their 

Interests. 

The  Question  was,  whether  the  Testator's  Will  created 
a  Trust  for  the  Children,  or  gave  his  Wife  the  absolute 
disposal  of  the  Property  ? 

Mr.  Bell,  and  Mr,  £.  Darnell,  for  the  Plaintiffs,  « 
Mr.  JVetherell,  and  Mr.  Raithby,  for  the  Defendants. 

The  VicerChanceUor  held  the  Wife  absolutely  entitled 
to  ibe  Property,  theze  being  no  -Moertained  part  of  it 
provided  for  the  Children,  and  the  Wife  being  at  liberty 
at  her  pleasure  to  diminish  the  Capital  either  for  the 
Church  or  the  Poor;  that  the  plain  intention  of  the 
Testator  was  to  leave  the  Children  dependent  on  the 
Wife. 
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ADAMS  V.  TAUNTON.  ajANov. 

Henry jB^  by  his  Wm,  ist  September  181&  de-  ATrustetofReal< 
vwed  aU  his  Estates  to  the  Plaintiff,  George  Adams,  and  ^tatefor  SaU, 
to  Ralph  Carr,  their  Heirs,  Executors,  Administrators  '"'^^J'^;' 
ana  Assigns*  m  trust  to  sell  the  same  by  pubhc  Auction  jy,^^  ^^  ^^ 
or  private  Contract,  either  together  or  in  parcels,  and  leased  and  con- 
to  apply  the  produce  amongst  his  Children,  equally,  veyed  to  his  Co^ 
and  appointed  the  said  George  Adams  and  Ralph  Carr  Trustee,  is  not  a 
Executors  of  his  Will,  and  declared  that  the  Receipts  ^^'*ofy  Party 

of  Adaims  and  Carr  should  be  a  sufficient  discharge  to  *'*  ^    entrance 

to  a  rurchaser^ 

the  Purchasers.    The  Testator  afterwards  made  a  Co-  ^^^ ,-.  .>  ^^^. 

nor  ts  u  neceS" 

dicil  to  hia  Will,  by  which  he  gave  to  his  Son  Ralph  g^  ^  should 
what  he  had  by  his  Will  given  to  his  Son  Edmund,,  join  in  a  Receipt 
but  did  not  otherwise  alter  his  Will.  '     fir  the  Purchaser 

moaef^. 

The  Testator  died  on  the  aoth  Jane  i8i6.  By  a» 
Deed-poll;  ist  July  1816,  under  the  hand  and  seal  o£ 
Rafyh  Carr,  reciting  the  Will  and  Codicil,  and  the 
Death  of  the  said  /fenry  Byne  the  Testator,  and  re- 
citing that  Ralph  Carr  was  desirous  of  renouncing 
all  and  every  the  Tiiiste,  Powers  and  Authorities  re- 
posed in  him  by  the  said  Will  and  Codicil;. it  wa& 
witnessed,  that  in  pursuance  of  such  his  desire  and 
intention,  and  for  certain  good  causes  and  considera^ 
tions  him  thereunto  moving,  the  said  Ralph  Carr 
did  wholly  and  absolutely  renounce  and  disclaim  all 
and  every  the  Estate,  Powers,  Authorities,  Right,  Inte- 
rests, Trusts,  Limitations,  Appointments  and  Declara- 
tions to  him  given,,  devised,  limited  or  appointed,  aa* 
such  Trustee  as  afc^esiud,  or  intendedso  to  be  in  and 
H  H  a 
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by  the  said  Will  and  Codicil  of  the  said  Henry  Byne, 
or  either  of  them,  or  otherwise  in  him  vested  under  and 
by  virtue  of  the  said  Will  and  Codicil,  or  either  of 
them,  as  one  of  the  Trustees  thereof  respectively; 
and  the  said  Ralph  Carr  did  thereby,  as  fieu:  as  he  law- 
fully could  or  might  declare,  request  and  consent  that 
all  and  every  the  Estates,  Powers,  Authorities,  Rights, 
Interests,  Appointments,  Trusts  and  Declarations,  in 
and  by  the  said  recited  Will  and  Codidt,  or  either  of 
them,  devised  to  or  vested  in  him  the  said  Rafyk  Carr, 
jointly  with  the  said  George  Adams,  should  firopi  time 
to  time,  and  at  all  times  thereafter,  remain,  continue 
and  be  wholly  and  solely  vested  in  the  said  George  Adams, 
and  his  Heirs,  Executors,  Administrators  and  Assigns, 
upon  the  Trusts,  and  for  the  intents  and  purposes  in  and 
by  the  said  recited  Will  and  Codicil  respectively  declared 
of  and  concerning  the  same  respectively. 


The  Plaintiff  Adams  alone  proved  the  Will,  and  on 
the  2ist  October  1819,  he  put  up  parts  of  the  Testator's 
Real  Estates  to  sale  by  public  Auction,  and  the  De* 
fendant  became  the  Purchaser  of  four  lots  for  the  sum 
of  2,670/. 

The  Defendant  reused  to  complete  his  Purchase,  be- 
cause Ralph  Carr  refused  to  join  with  the  Plaintiff  in 
Ae  Conveyance  to  the  Defendant,  and  to  join  in  the 
Receipt  for  the  Purchase-money,  and  in  consequence 
the  present  Suit  was  instituted  for  a  specific  perform- 
ance of  the  purchase  Agreement. 


Mr.  Bell,  and  Mr.  Girdleston,  for  the  Plaintiff,  in- 
sisted, that  in  consequence  of  the  ""Deed-poll  of  the 
ist  July  1816,  the  Plaintiff  alone  was  enabled  to  convey 
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and  giye  a  sufficient  Receipt  for  the  Purchase-money, 
and  they  cited  BomfarU  t.  Greenfield  (a),  and  Hawkins 
V.  Kemp  (6). 

Mr.  Wyatt^  for  the  Defendant  i — 
The  Defendant  is  desirous  of  completing  his  Con- 
tract^  but  as  it  has  been  a  doubt  in  the  Profession^ 
whether  the  Co-Trustee  ought  not  to  join  in  the  Con- 
veyance and  Receipt,  the  Defendant  is  justifiable  in  his 
objection,  and  is  not  compellable  to  take  a  Title  8ubj.ect 
to  doubt.  Mr.  Sugden,  in  his  work  on  Vendors  and 
Purchasers,  adverts  (c)  to  the  Case  cited  o{  Hawkins 
V.  Kemp,  and  says,  *'  upon  this  point,  however,  a 
difference  of  opinion  appears  to  prevail  in  the  Profes- 
sion." In  Cretoe  v.  Dicken  (d),  one  of  two  Trustees 
released,  and  conveyed  to  his  Co-Trustee,  and  he  having 
sold,  the  Trustee  who  had  released  refused  to  join  in 
the  Receipt  for  the  Purchase-money,  and  it  was  held,, 
that  the  Trustee  must  be  considered  as  having  accepted 
the  Trust,  he  having  conveyed  and  released  to  his  Co- 
Trustee  ;  but  that  that  part  of  the  Trust  that  related  to 
the  application  of  the  Purchase-money,  he  could  not 
convey  away;  and  the  Lord  Chancellor  says,  "  The 
hazard  is  not  possibly  great,  but  I  do  not  know  how  to 
make  the  Purchaser  run  the  hazard.  Taking  the  Title 
with  knowledge  of  the  trust,  he  woulil  be  bound  to  see  to 
the  application  of  the  Money.  I  do  not  feel  that  I  can 
make  the  Purchaser  pass  over  this  objection." 
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Adams 


Taukton. 


The  Vice-chancellor  expressed  himself  in  favour  of 
the  Plaintiff,  but  said  he  would  look  into  the  Authorities. 


(fl)  Cro.  Eliz.  80 ;  Leon.  60. 
{b)  3  East,  410. 


(c)  5thEdit,  p.  453. 
00  4  Ves.  97. . 
H  H  4 
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C4$iS§/i^hOHi4J!reB»X;) 

of.  ti)^,Tp^tQe8  :iajtp,i^  ipt^j^e^  il^iRfi^'ii^V'Vd^m^ 

A  specific  petformance .  was.  decreed^  ^u^  .witl^oajb 
Costs.  '  .  .    _  ., 


i8ao. 
7th  Dec. 

' , ' 

If  the  act  of 
Sale  by  the  Trw^ 
tea  takes  place 
under  ctrctim* 
stances  which 
amount  to  a 
breach  of  Trusty 
this  Court  will 
noispeqfiadfy 
perform  the  Con* 
tract. 


ORD  V.  NOBJU  I        .       } 

rn        '    ■  .'  ■     .     : 

1  HIS  was  a  Bill  for  the  specific  perfonnance  of  s^  (^^n-  ^ 
tract  for  Purchase  'made  by  the  PlaintifiV .  The  J)e{^x>^- , 
ant,  the  Honourable  Mr.  M.  Noel,  conyeyed  the.^^t/^^ 
in  question  to  Trustees  for  Sale,  upon  trust  to  apply  tbe^ 
Purcbase-money  in  the  first  place  in  payment  of  a  Debt 
due  from  his  Father  Sir  Gerard,  and  the  remainder  .^o 
himself. 

.    ...    ...  .1, 

The  Trustees  appointed  Mr.  L.  Leake,  wbo  was  tlpf^i 
Solicitor  of  the  Creditor  to  be  paid,  to  opnduet  the 
Sale.  .  Mr.  X.  employed  Mr.  Phillips,  an  Auctiai^e^ri  l(o 
sell  by  private  Contract,  at  Twenty-eight  years  Pur- 
chase^ or  by  Auction.  It  was  afterwards.  d^te)cmined  (to 
seli  by  Auction  alone,and  the  Properly  by  the  r$cpmp^«f 
gation  of  Mr.  PkUUps  was  divided  into  Thirtqea  L^fs.  •  /. 

'  On  the  morning  of  the  intended  Sale,  Sic.  G/^/^^ 
Noel  appeared  at  the  time  of  Sale,  and  gave  notice  to  the 
Auctioneer^  and^als^,  by,  Hand-hill^i  that  the,  ^alf^  was 
without  du^  .^ut|)|^ity^  and  that  )ie  ^^uld  (tie  Bjijls  in 
Equity  against  the  Persons  who  should  puid^ase. 


O&D 


'Itot^diitbididg  Ate  notfeJfe,^  Hrl  Pfe/ajto,  ^ito«ie         iBao, 
alfffobMaoik  ^  g'Gkik  of  Mi'.  £.  detetttiiiiea  to  pro- 
c^^vk  &^  S^tO)  Old  it  being deulHfol  iti  cofasequ^cJB  of 
the  eflSfidt  ptodttoed  bf  Sir  G^fcmf s  fiotice,  ivbefter  the         i^^^l. 
Sate  in^TbirteaDliOt^  cotdd  be  effected/  the  teiuie  of 
the  Company  assembled  was  taken  upon'  that  peint,  ^0 
decided  in  favour  of  a  Sale  by  Lots ;  and  such  a  S^e 
was  tried  but  without  effect.    It  was  then  proposed  to 
the  Company  that  the  whole  Estate  should  be  put  up  in 
one  Lot,  aad-4ha4  mode  was  adopted  pnneipally  as  it 
seemed  by  the  yoices  of  the  Plaintiff  and  one  of  his 
Friends.    The  Plaintiff  was  the  only  bidder,  and  it  was 
knocked  down  to  him  at  a  price  exceeding  the  Twentyf* 
eight  years  Purchase,  upon  which  it  had  at  first  been 
intended  to  itellby  private  Contract.   The  Twenty-eight 
years  Purchase  were  calculated  merely  upon  the  sub- 

flirting  Rent,  and  not  upon  any  valuation. 

•I  •  »  '  .  I.     •  '  '     ' 

* 

^.PhUKps  communicated  the  Particulars  of  the  Sale' 
to  Mr.  Leake,  and  he  made  no  objection,  but  acted  upon 
it,  and  delivered  the  Abstmct  of  the  Title  to  th^  Plain- 
tiff's "Solicitor.  Tlie  Defendant,  Mr.*  Noel,  afierwaids 
applied  to  the  Plaintiff  to  relinquish  his  Purchase  as  a 
matter  of  favour,  which  the  Plaintiff  declined  to  do. 

•  \i  appeared  from  the  Defendant's  evidence  thai  the 
Ebistt^  ivas  uhdersold ;  and  further,  that  the  reason  why 
Mr.  PlkXpi  pursued  the  Sale,  was,  that  Mr.  XedSfe's 
Clients,  the  Creditors,  were  anxious  to  raise  Money 
wiHiout  delay. 

Mir.  2fff,  aiid  Mr.  Barbef^  for  the  Plaintiffs  :— 
Mt.JHttrt,  Mr.  Wingfield,  and  Mr? 'Pqa^5,  for  the 
Defendants. — 


440 


OASES  IN  CHANOERY. 


1 880.  The  Cause  first  eame  on  to  be  hecoxl  on  the  8th 

March  1890,  but  it  being  suggealed  th^  Messrs.  Cauits 

^^^  Sf  Co.  had  an  Interest  in  the  Estate^  whieh  was  the 

^,  ^'  subject  of  the  Contract,  the  Cause  stood  over,  in  order 

Noel.  .    •'  ,  .  ,    .       , ,  \      ^     . 

that  they  might  be  added  as  Parties. 

It  was  afterwards  stated,  that  Messrs.  Coutts  If  Co. 
had  released  their  Interest,  and  the  Cause  was  now 
heard  wiChout' their  being  made  Parties. 

The  Vick-Chancellob  : — 
If  this  Sale  had  been  made  by  Auction,  with  all  those 
circumstances  of  caution  which  a  provident  owxier 
wodd  have  applied  tn  the  case  of  his  own  Property,  it 
would  form  no  objection  to  the  specific  performance  of 
the  Contract,  that  the  Estate  had  not  produced  a  fbli' 
price.  Those  who  sell  by  Auction  submit  themselves* 
to  the  chance  of  competition,4uid  must  abide  by  it ;  nor 
is  rC  ally  objection  to  this  Sale,  that  it  was  made  without 
ihe  express  authority  of  Mr.  Leake,  becaine  it  is  plain! 
that  he  adopted  it  with  fiill  knowledge  of  all  that  had 
passed  at  die  Atkction.  Every  iWstrdeed  for  Sate  is  upon 
the  impUed  condition  that  the  Trustees  will  use  all  rea- 
sonable diligence  to  obtain  th«  best^rice ;  and  that,  inr 
the  execution  of  their  Trusty  they  will  pay  equal  and 
fiedr  attention  to  the  interests  of  all  persons  concerned. 
If  Tnflstees,  or  those  who  act  by  their  authority,  feit  in 
i^asonable  diligence — if  they  contract  under  circuin- 
stahces  of  haste  and  improvidence — if  they  make  the 
Sale  with  a  view  to  advance  the  particular  purposes^ 
of  one  Party  interested  in  the  execution  of  the  Trust,  at 
the  expense  of  toother  Party,  a  Court  of  Equity  will 
not  enforce  the  specific  performtoce  of  the  Contract, 
however  fiur  and  justifiable  the  conduct  of  tlie  Pur- 
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chaser  may  h^ve  b^en*    Thereiuedf  <yf  tiie  Law  is  open  iBso. 

to  Buch  a  Patchaser,  bat  he  has  no  daim  ta  the  asskt^ 
ance  of  a  Court  of  Bqmty. 


In  this  case,  I  cannot  but  think  that  these  Tnidtees 
made  a  mistake  in  giving  an  unlimited  authorify  to  Mr. 
Leake.  He  was  the  Agent  of  the  Creditor,  who  having 
full  security,  had  an  interest  only  in  an  early  Sale ;  and 
it  was  hardly  fit  that  he  should  be  intpusted  with  the 
rights  of  Mr.  Noel,  who  had  an  interest  not  in  an  early 
Sale,  but  in  a  Sale  at  the  best  price.  When  Sir  Gerard 
Neei  had  prejiidiced  the  Sale  by  his  notice,  it  is  at  first 
difficult  to  account  for  Mr.  PUUips's  pursuing  the  Sale 
in  any  form.  He  had  before  given  his  deliberate  opinion 
that  the  Estate  would  sell  most  advcuattageously  in  Lols^ 
and  yet  he  actuaUy  sells  in  one  Lot  Mly. 

He  adopts  this  disadvantageous  mode  by  Sale  in  oi» 
Lot,  not  only  under  the  prejudice  occasioned  by  Sur 
Gerard  NodPB  conduct,  but  without  having  invited- o(»n* 
petition  by  any  previous  notice  that  liuch  a  Safe  Would 
take  place.  The  reason  for  all  this  is,  however,  fotmd  in 
the  evidence  of  Mr.  PhUUps,  and  in  the  evidence  of 
Mr.  Leak^B  Clerk,  who  is  a  witness  for  the  Plaintiff.  It 
appears,  that  Mr.  PhilHps  was  induced  to  take  these 
steps,  because  Mr.  Leake*B  Client,  the  Creditor^  was 
anxious  that  Money  should  at  all  events  be  immediately 
mised* 

.  My  opinion  therefore  is,  that  this  Sale  was  made  un«^ 
der  circumstances  of  great  improvidence^  and  that  the  in*, 
terests  of  Mr.  Noel  were  sacrificed  by  it  to  the  particular 
purposes  of  the  Creditors,who  were  first  to  be  patdoutof 
the  price  of  the  Estate.  This  Court  vfiil  not,  theiteforeiMd : , 
the  Plaintiff  by  a  decree  for  the  specific  perfonnance  of 


Oan 

NosL« 
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iS^.  ihhC^idhici,  4taaiehe  Bill  mii&t  b4  <fism\^s^<l;%tfti&er)b' 

beiiigni  ihiputetibri'ujpon  the  conduct  or^^tt^^ 
^"^'         lei  the  Bift  be  ifisiiisied  Without  C6sU.         '^ 


V, 
KOEL. 


-.i 


fl6thJuly.  ,   '      .  1     .  .. 

i8th  Nov.     • 

Qit,j)ec.  PERFECT  v.  Lord  CURZONV        ^        . 

Where  a  Settle-  By  a  Settlement  made  upon  the  mt^nci^d  inamage  of 
«kiJi^iiwie«Mf  jy^^i^^j  A«Ae/on  and'  Mary  Halls,  a  Buii  of  4,000/: 
?^  n  ^-  •  Becured  by  the  Bond  of  William  Hfl/fe/ the*  Lady^ 
c2^/y  ifepe«u2  Father,  was  settled  upon  Trast  to  pay  the  rhterest  to 
f^onitsiurviving  Sichard  Asheton  for  Life,  and  after  hisDeatli'to  'Maty 
hath  Parents^  the  Halls  for  Life/and  then  followed  these  words,  ^^ixtA 
inienium  must  from  and  after  the  decease  of  them,  the  said  R:A[  and 
pmHiihhutwhere  j||^  /fo/&^  and  the  Survivor  of  them,  then  upon  tliis 
^^V^  further  Trust,  that  in  case  there  shall  be  but  one  Child 
the  presumption  Mvi^g  *^^  ^^  Death  of  the  Survivor  of  them,  tie  said 
is  in  favour  of  ^*  Ai  and  M.  H.  by  the  said  JR.  A.  on  the  body  of  the 
the  ChUd.  said  AT.  IT.  to  be  begotten,  they  tbe  said'k  N/  and 

!R.  L.  (die  Trustees)  do  and  shall  pay  and  apply 'the 
Interest  of  the  said  4,000/.  for  and  towards  the  mainte- 
nance and  education  of  such  Child,  being  a  ^on,  until 
he  shall  attain  the  age  of  twenty-one  years,  of  being  a 
iDaughter  until  her  age  of  twenty-one  years^  or  day  of 
iiiarriage,  which  shall  first  happen ;  and  also  do  and 
shall  pay  and  assign  the  ssud  4,000/.  and  (he  Bond 
or  Security  for  the  same,  and  all  Interest  and  Pro- 
duce thereof  undisposed  of,  unto  sUch  only  Child  at  his 
or  her  age  of  t!wehty-one  years,  or  '  day  of  marriage 
respefctiVely.^'  And  the  Settlement  went  oh  to  provide,, 
that  in  -the  event  of  there  being^inofe  than  one  Child 
living  at  the  Death  of  th&  Survivor  of  them,  the  said 


nww^r^^e,  pwd, . WP)j^  flfld  aiyid(^4  j?qj?^Ijr  betw,^e»       p 
them. — "  And  in^p^fiQ  4he  said  If  %  fl.  thaHli^pea  to         ^^F^^'^ 
die  in  the  Lifetime  of  the  said  JR.  A.  and  there  shall  be   j^^^  cVazok. 
no  Issue  of  the  said  intended  Marriage  liying  at  her 
Death,  or  in  case  all  and  every  such  Child  or  Children 
shall  happen  to  die  after  the  said  £.  A  and  M.  H. 
and  after  the  Survivor  of  them,  and  before  the  said 
4,000 2.  shall. Test  in. hiniy  her  or  them  respectively,  as 
aforesaid,  by  virtue  of  the  limitations  aforesaid,  then 
vpon  Trust  that  they  (the  Trustees)  do  and  shall  p^3^, 
assign  and  transfer  the  said  4,000/.  and  the  Bond  or     - 
Security  for  the  same,  or  so  much  thereof  as  shall  not 
have  been,  disposed  of  by  the  said  M.  H.  in  pursuance 
of  the  Power  hereinafter  given  to  her,  and  all  the  In- 
terest and  Produce  thereof  which  shall  be  then  due 
and  payable,  and  which  from  thenceforth  shall  become 
du9  and  payable,  unto  the  said  12.  A.  and  his  Assigns, 
in  c^se  he  .shall  be  then  living,  and  shall  survive  the 
said .M.  H.  ^pc  in  case  he  shall  be  then  dead,  then  unto 
his  l^ecutqrs  or  Administrators ;"  there  afterwards  fol- 
lowed in  the  Settlement  a  Proviso,  '*  that  in  ca$e  there 
shall .  be  no  Issue  of  the  said  intended  Marriagf ,  c^r 
in  case  all  such  Issue  shall  happen  to  die  in  the  Lifetime 
of  the  said  M.  H.  and  she  shall  them  survive,  or  In 
case  all  and  every  Child  or  Children  of  the  said  in- 
^tended  Marriage  shall  happen  to  die  after  the  said  M.  tL 
and  before  the  said  4,000/.  shall  vest  in  him,  her  or 
thei^  respectively,  by  virtue  of  the  limitations  afo];esaid^ 
that  tjien  and  in  either  of  the  said  cases,  it  shall  be  lawful 
for  ,the  sai^  J^»  tf*  notwiths^nding  her  Coverture,  to 
giy^  and  4i8ppse  of  the  sum  of  2,090/.  part  of  the  4,000/. 
to  such  perso^,  and  to  such  uses^  intents  and  jpurposes^ 
as  she  shall  think  fit." 


PXM£C7 
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>^»^'  ,  Of  this  Manriage  there  wtp  a  Son  and  a  Daughter. 
The  Daughter  attained  twenty-one  aqid  married,  and 
died,  leaving  Issue^  before  the  death  of  the  Survivor  of 
Lord  CvR^OK,  JR*  ^«  cind  M.  H.  and  the  Question  in  the  Caooe  was^ 
ijifhether  audi  Daughter  took  aveated  Interest  in  a  moietjr 
ofthe4^oooi.?  ThePointwaatwiceaigaedbyMr.S^lf; 
Btlr.  Siuart,  Mr.  E.  Damd,  and  Mr.  Grant.  The  Cbms 
o^  were.  Woodcock  y.Duke  of  DdnH  {a),  Hotchkin  v. 
Humphnf  (b),  Routh  v.  B/ouih  {c%  Poms  r.  BurfiM  (d>, 
JKttf^  V.  ifflfe  {e\  Hope  v-  lord  Cliefden  (/),  TFiflgraur 
V-  Palgrave  (g),  Howgrtwe  v.  Cottier  (A). 

The  Vicb-Chancellor  : — 
This  Settlement  is  to  be.  tried  by  the  Rule  whibk  n 
stated  by  Sir  W.  Grant  in  the  Case  of  Howgraw  v. 
Cottier  (t).  If  thja  Settlement  dearly  and  unequivocally 
throughout  all  its  provisiong  makes  the  right  of  a  Child 
to  depend  upon  its  surviving  both  its  Pareots,  then  a 
Court  of  Equity  has  no  authority  to  cpt^trol  that  Dis- 
position ;  but  if  this  Settlement  be  in  any  pf  its  pro- 
visions ambiguously  expressed,  so  as  to  leave  it  in  any 
degree  uncertain,  whetl^er  it  was  intended  that  the  right 
of  a  Child  should  depend  i4)on  the  event  of  its  surviving 
both  its  Parents,  then  the  Court  is  bound  by  authority 
to  declare  upon  what  may  be  called  the  presumed  inten- 
tion in  Instruip^e^ts  of  this  nature,  that  the  interest  of  a 
Child,  tfaiHigh  not  to  take  effect  in  possession  until  after 
the  Death  of  both  Parents,  did,  upon  the  limitation» 

(a)  3  Bro.  C.  C.  569.  (/)  6  Ves.  499- 

(b)  Ante,  vol  a,  p.  65.  (g)  1  P.  Wms.  401 . 

(c)  2  Eden,  .3.  (*)  3  Ves.  &  Bea.  87. 
(d)9yeB.4A8.  (i)Ibid. 
(0  9  Ve*.  438. 
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in  this  Settleioeiit,  vest  in  Sons  at  tweiityK>ne,«aiid  in  ^^^O' 

JDaughters  at  twenty-one  or  mairiage. 

V, 

In  Settlements  of  this  desmption  there  are  two  sets  Lotj  CvfLMOv. 
of  Chouses  to  be  considered :— The  Clauses  of  Gift  to 
the  Children,  and  the  Clauses  of  Gift  over  tq  others 
upon  failure  of  the  Children,  and  the  Authorities  re- 
quire that  both  sets  of  Clause  should  bci  dearly  and 
unambiguously  expressed. 

In  this  Settlement  the  Clauses  of  Gift  to.  the  Chit- 
di-en  are  clearly  and  unambiguously  expressed.  Tbejce 
is  clearly  no  direct  Gift  to  any  Child  who  is  not  living 
at  the  Death  of  the  Survivor  of  the  Parents.  If  it  were 
equally  clearly  and  unambiguously  expressed^  that  the 
Gifts  over  were  to  take  effect  in  every  event,  unless  some 
Child  survived  both  Parents,  there  would  be  no  ground 
for  acting  upon  any  pnesum^d  intention  in  fevouc  of  tbf» 
Childreni  and  the  ckijor  e^q^vesse^  intention  must  pre* 
vail.  The  first  Gift  over  is,  '^  in  case  the  said  Af.  IL 
shall  haiq>en  to  die  in  the  Lifetiipie  of  the  said  12.  A.  and. 
there  shall  be  no  issiie  of  the  said  intended  Marriage 
living  at  her  Death,  or  in  case  all  and  every  such  Child 
and  Children  shall  happen  to  die  afl;er  the  said  JR.  A.  and 
Mary  H.  and  after  the  Survivor  of  them,  an(^  before  the. 
said  4,000  /.  shall  vest  inhim^  her  or  them  respectively,  a^ 
aforesaid^  by  virtue  of  the  Unujtation&  aforesaid,  then 
upon  trust,"  &c.  &c. 

In  the  first  place,  as  was  observed  at  the  Bar»  there 
is  great  inaccuracy  in  the  expression,  ''or  in  case  all 
and  every  such  Child  and  Children  shall  happen  to  die," 
there  being  no  proper  antecedent  to  the  word  ''  such ;'' 
and  in  order  to  make  sense  of  the  expression,  it  is  ne-. 
cessary  to  supply  after  *^  01**  the  words  '^  being  Child 


446  CASES  IN  CH^NCESY. 

i8ao.  or  Children  of  the  Marriage/'  ia  c^^p  aJl  and  every  mcli 

'  Child  or  Childrej^  shall  happen  to  die.    In  the  oett  ^^ce^ 

Perfect  there  ifi  great  luaccn racy  in  the  txpres^igOi  .^*  iaca^a  all 
Lodc'  ow  ^^^  every  suchChild  or  Children  shall  happen  ta  die 
after  the  said  iJ*  A,  and  M^ry  11.  and  after  the  Sunri- 
vor  of  them;"  for  the  Children  here  spoken  of  are  ne- 
cessarily Children  only^  who  should  be  Uving  at  the 
Death  of  AT-  IL  and  yet  the  form  of  the  aentcnoe  sup- 
poses that  such  Children  might  die  in  her  Lifetime. — 
But  there  remains  an  ambiguity  of  still  more  imports 
.  aiice«— the  expression,  is  ''  in  case  all  and  e^eiy  such 
Child  or  Children  shall  happen  ta  die  after  the. said 
It.  A.  and  Mary  H,  and  after  the  Surviyor  of  :tliem, 
and  before  the  said  4,000  /.  shall  vest  in  hiii^her^9|.tiiem 
respectively!  as  aforesaid,  by  virtue  pf  the  l^|^^^|ipn8 
aforesaid;"  by  this  latter  branch  of  the  ^^lil^fte^ng^ 
be  intended, ''  before  they  shall  attain  ^^J^^fffi^^^yig^ 
Sons,  or  twenty-one  or  'marriajge  being  P^^i^tj^Bj^y^, 
this  was  the  efiect  of  the  limitations  referred  to ;  now 
let  the  caffe  .1^  piit  Ifiat  f^SSaSbhfM^ho  suniyed  M.  H. 
attained  twenty-one  and  died  afterwards  in  the  Life- 
time of  the  Father,  and  then  the  Question  is  to  be 
asked,  whether  in  that  event  ^  ^^oooMjaJby  this  Clause 
clearly  given  over  ?  The  Answer  is,  that  the  expression 
imports  that  the  Gift  over  is  to  take  effect  only  in  case 
all  Children  livingf  fitlfie'DeaVii^^  JS^il^  shall  survive 
the  Father  and  die  before  twenty-one,  and  does  nq^ 

*  y'^-i  KK  ^'>^^<:!)|^f^f/5eift^i^t<iij^        gBMiirP'^lfcftrifi  itfy 

''**''*''^' Vavourof  R.  A.  and  is  subjected  to  a  Fowini^ffff^ 

1  ?^^     JnPointment  in  Mary  If .  as  to  a  moiety  of  the  2/>oo/. 

•        "  '"itoM»«Mi»lll|binii<ii  irtMfi  ifm-iifUfripff ^ 
■'.4it^\m)vi  ^  ^  artiUida  m  niid  x«l  W«>*  t»***  ^mim  f^itA 

,  ,  .7  joV 
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1[}fifl^n  Imiig  fit  bet  Desfli  is  e^prenea  to  be  in  ths 
event  of  iiidi  Children  somTing  their  Father,  and  dying 
%efere  Aeir  interest  Tested  by  Virtue  of  thie  limitations 
iHbrtatSti  ot,  in  other  words^  dying  befqre  ,they  attained 
tn^enCy-ciie,  or  iSeing  Daughters  before  they  inarried. 
ITpon  this  Whole,  therefore,  although  in  the  phuises  of 
CrHl  to  ^e  CUldren,  there  is  dearly  no  disect  Gift  to 
any  Child' who  does  not  survive  both  Parents,  yet  in 
the  Clauses  of  Gift  over  upon  fidlure  of  the  Children  it 
iSy  to  say  the  least  of  it,  not  clearly  and  unambiguously 
exprcsifed'  that  the  Gifts  over  are  to  take  effect  in  every 
event' unless  some  Child  should  survive  both  Par^ts; 
I  am  bound,  therefore,  by  the  Authorities  to  say,  that 
€be  piesomed  intention  in  favour  of  the  Children,  nmst 
prevail  here ;  a&d  that  the  Daughter  who  attained  twenty- 
oiie;  and  who  happened  also  to  marry,  and  afterwards 
died  bk  thef  Lifetime  oi  one  of  her  Parents,  took  a 
vestad  Interest,  to  which  the  Plaintiffs  are  now  entitled. 

The  Costs  out  of  thd  whole  ftmd. 
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Lord  Cuazov. 


aHOHTLBY  V.  SELBY. 


tSao. 
gthDec. 


TOIS  .«■•.»  CMilitet'a  Svt,  and  on  the  wad  Deow  y,mmCre£to^t 
«b»  fimltrh$A.  mmd»  hb  Baport  of  Debto,  and  pay-  Smt,tkePkkaitr 
to  Ik^CMifan  kad  liaen  oidered  on  telhar  j^J^'f-^ 

1W  rtiitira  iMiciHr,  Mr.  II   >Mit»aftaed  to  -  ' 


Atj  woidd  pay 
Vol.  V.  1 1 


•     M^^  Us  GMifiniiirfios« 


CASE^S  IN  CSANCE^Y. 

Pound  on  the  amount  of  their  Debts,  which  he  claimed 
as  their  proportion  of  the  expenses  of  the  6uit,  including 
extra  Costs;  and  also  6  s.S  d.  for  his  trouble  in  attending 
Accountant-General  and  the  Sepstrat^  with  th^Kejpoii  • 
and  Papers  in  the  Cause.  ... 

Two  Motions  were  now  made  by  different  Qreditp|B^' 
that  the  Plaintiff's  SoUcitor  might  be  OTd^e4'to«.att§iMl 
the  Aceauntant'General  with  the  Report- ,. .    •      u  ,  ,    .  < 

Mr.  Hart,  for  the  Motion.  .      »   , . 


Mr.  Bell,  contra. 


W 


The  Vice-Chancellor  :—  '  *'  "   ^'   '  •* 

The  form  of  a  Decree  in  a  CreiiitorV  1^t;^*f8;*ltUkt"l 
before  Creditors  are  admitted  under 'the  IJe'ctebj^tlfey 
are  to  contribute  to  the  expense  ot  flie  Siiit^'a  S^um^  W  W '' 
settled  by  the  Master ;  andif  a  Plaintitf  W  ^^cF^  Silit'  ^ 
fails  to  pursue  the  Decree,  and  to  datl  ror'66^ti^^ih>h'^^ 
to  be  settled  by  the  Master,  he  waves  all  claim  to  Con- 
tribution.     The  Plaintiff's  Solicitor  lia6,'theferoi4,  ''it 
right  tothe  deduction  of  the  oneShilliiig  in'tHfe  Pouhd)"^^' 
which  he  has  claimed,  and  he  must  attend  the  Account- 
ant-General  with  the  Report,  upon  the'lippliicaiion"  M 

every  Creditor,  on  being  paid  the  usual'Pee  of  tJsfStf.*  '  ' 

•  M>.  ,1.1,  ^i/i<*   A<-*  I 

One  of  the  Creditors  in  Ais  Otise  ^hadvtetader^d^  fimiU 
Fee  to  tihe  Plaintiff's  Solicitor^  and  the^  Vioe^CfidMcellbri.. 
gave  him  the  Costs  of  die  Motion;  like  other  CredatoiL  -. 
not  having  tendered  liie  Fee  of  6s.  Ad.  tfaeiFtce^Aoiii...: 
cellor  gave  no  Costs  as  to  his  Motion.  ^    i  ^ 

i.  ..t.   I' 


44^ 
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t^rr./  I'>  "'.1 /!  >'•'!  ^' .'^I'j  •'!  n  '';  ♦«    nrjMrn   -f'r  n.  f  iri'./l 

FAHBEA^'^Lndt'EUZABBTH^  kin  Wife>^  add  MARY i^^ 

REEKS,  Spinster,  v.  WYATT  OndoChm;  '  I  Im      14th  Dec. 

^IR  &.  Hdt/^iMt  ntovei,   that  the  Recohl  fn  (his  BUljiledbytwo 
Cause  taight '  b^  Htnended,  by  making  Thomas  'Neaie  a  Persansy  and  by 
Party  with  Mary  his  Wife,  beretofore  Mary  Reeks,  spin-  ^^a«7  Reeks, 
ster,  in  addition  to   fTtZ/iam  Farrer  and  Elizabeth  his  *'^'^^ «» '^^  ^«^ 
Wife,  the  Plaintiffs  first  named  in  the  Suit  2  and  that  rn  n   ^^  ^' 
the  name  of  Mary  lUeks,  spinster,  might  be  expunged,  jj^^^j  ^^  ^  j^e- 
she  having  intermarried  with  the  said  Thomas  Neate  cree  made;  Mary 
pr^orto^he^jpiling  of  the  Qill;  or  that  the  said  Thomofi  ^' at  the  time  the 
Neat^^  uMght  fc|e  a)t  ^liberty  to  go  in  before  the  Master,  to  ^^  foasJOed, 
whom  ^?,  Cause  sjtoo^  referred,  and  be  made  a, Party  "^^J^^t^"^ 
to.tl^Q  Ac^unt  directed  by  the  Decree  to  be  taken,  no  ^^^^  SoUcit 
Report,  Jt^yipgjbeepniade  by  the  MasUr.  nor  did  her 

Husband  know  of 
Tbej^ill  was.by  Legatees  against  Executors,  for  the  the  Suit  until 

vasv^  Ac|counts  and  payment  of  their  Legacies.  ^fi^  *^  Decree. 

On  a  Motion  f  con- 

An  Affidayit  was  filed  by  the  Plaintiff's  Solicitor,  wjio  ^^^  directed 

stated|.  that, the  Slarri^ge  of  the  Plaintiff,  Mary  ^eks^  fjiat  the  Husband 

took  place  previously  to  the  filing  of  the  Bill,  but  that  on  undertaking  to 

he  was  ignorant  of  the  same  until  after  the  Decree  \  and  be  bound  as  if  he 

that  TAwifli  HiOu  iheHasband,  according  to  the  beat  ^^^riginaUy 

of  the  Dcpboent's  kn^ledM^  ihfijrmation  and  belief,  f^«»«^^^i^» 

-  n  ..    1  . ,   should  be  at 

was  not*  in  anymsuner  conusant  of  any  of  the  said.  ^-^^  tovrose^ 

proceedings/  until  after  the  said  Decree  had  been  ob<-  ^^^  fj^^  Decree. 

tained. 

Habergham  v.  Vincent  (a),  was  cited  in  support  of  the 
Motion. 

(fl)  1  yes.  jun.  68. 

1    I   2 
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Faerer 
and  othera 

V. 

Wtatt 
and  others. 
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Mr.  Wray,  for  the  Defendants,    consented  to  the 

Motion. 

The  Vice-Chancellor: — '  *"    " '^    "' 

Upon  the  Husband's  undertaking  to  abfii'e^6i5f%ie''P^o- 
ceedings  in  the  Cause,  and  to  be  liable  for  the  Oosts,  let 
him  be  at  liberty  to  go  in  before  the  Master,  and  act 
upon  the  Decree  as  if  he  were  named  a  Party  upon  the 
Record. 


iBso. 
i8ih  and  19th 

Dec. 

^ ^ ^ 

Bin JUed  tore- 

ffiffoeaTruaee 

was  referred  for 

tmpeftvsewcc* 

Frmcxpkstohe 

applied  to  9fsck  a 

Case. 


Earl  of  PORTSMOUTH  v.  FELLOWS. 

The  Bill  ,was  filed,  either  to  have  it  declared  that  the 
Trusts  of  a  Deed,  executed  by  the  Plaintiff,  were  deter- 
mined, or  that  the  Defendant,  the  Trustee,' might  be 
removed. 

The  Defendant  moved,  that  the  Bill  might  be  referred 
for  impertinence,  and  the  Matter  having  .reported  the 
passages  complained  of,  to  be  pertintiii,:iiHi  Sifeffindant 
took  exceptions  to  his  Report.       '  :"\     ;' '       -x  • 

These  Exceptions  now  came  on  to  be  argued. 

Mr.  BellfVmd  Mr.  Be//,  for  the  Exceptions. 
Mr.  Treshoe,  contra.  "■ 

'■     Th^VtcW4»AkfCfttL0tttil-*'">^^''^^'^-^^^^  ^'  * 

IfihTtilH^  flIeA'by  a  testm'tpk  TWMf''#the^^trt'^*6se 
of  removing  a  Trustee,  it  is  not'  scaitdl^obs  ot  lihper- 
linent  to  challenge  every  act  of  the  Trustee  as  miscon- 
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duct,  nor  to  impute  to  him  any  corrupt  or  improper    ^^     ^8io. 
motive  in  the  execution  of  the  Trusty  nor  to  allege  that 
his  conduct  is  the  vindictive  consequence  of  some  act   Pquxsmouth 
on  the  part  of  the  cestui  gue  Trusty  or  of  some  change  ^^ 

in  his  situati^if  ;j  .bu^  it  is^  impertinent^,  and  may  be  scan-  FELioifrs* 
dalous^  to  state  any  circumstances  as  evidence  of  gene- 
ral malice  or  pei^nal  Jiostility,  because  the  fact  of 
malice  or  hpstiUty^  if  established^  affords  no  necessary 
or  legal  inference  that  the  conduct  of  the  Trustee  results 
^rom  such  motive,  and  because  such  a  course  of  Pro- 
ceeding tedds  to  render  a  Bill  in  Equity  an  Instrument 
of  Inquisition  into  the  private  life  of  every  Trustee. 

Exceptions  overruled. 


HEWSON  V.  REED.  ^  i8«o. 

'  '''  f  '^-'OAlltSlliE  t;.  REED.  '         i9^l>ec. 

Ta^T^litttar  jgay*^  oerteia  Lsgaoies  of  tSteeki  being  W^*'*^!^'^*''' 
part  of  Stock  stated  to  be  standing  in  his  Name  in  the  ^L^iiifctiftiAw 
Books  of  the  Bank  of  England.  ilim^iMihaino 

u'»rr a^tTxf  '.'!     "'•■'{»        ■  H    .'M  Stock  in  iU 

wfiHatindTnpifBtotk  in  hisllanie;  but  the' Stock  to  Namt^huthas 
tnUioUiid  vito  telitted^-ms  standing  in  tiie  Name  ^«l|e  ^^^^  *"  ^^ 
Trustees.     The  Bill  waE  iiled  fay  the  Legstees^aud  fj^""-^^ 
they  brought  parol  evidence  to  show  the  mistake.  ^I^ldmUM^ 

bleqfthemU* 

The  yice-Ciautmrht^,^,^sNil^^jg^4wmpf  this 
J«]^iJ?/|flfft4ffl«KMl»  mf\yM  *^¥ifeW*fa>BSH  the 
i^fjW  »  ^ltaftiP4.»e JrjptepjhjinT  r,  snivomoiln 
no;)kiin  -r  '•oteinT  'jiIW<8>V««y^996i  '(jjuallcib  "i  tninil 
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to  her  Cousin  the  Divitoidt  of  36QL  Kiotf  five  per 
cent  AnnuitMw^  forli&;  and  ttfiter  her  Death,  to  pay  flie 
saiM Ditideida to  tiller Paraotia  ibr'Life;iaiid  ontha 
decease'  of  tiia  Bornvor^  the  Pnnc^al  is  to  sinfc  «to» 
esid  beeomeiapart  of,  hernsidtmySstate^ ''she then 
gvresfoad  beqveftths  ceiti^  oAes>  Legacies^  peouasafy 
toad  speoifte,  and  amoiq^  them  a;lj0gatty  Df*  soi  to 
one  Bcecutor,  and  a  Legacy  of  Plate  aaA  Fmuitaie  to 
Ihe  other  Baeoutcv;  she  then  diieots -that  her  eaiAEze- 
cutoiB,  ont  of  the  Monies  beqaeJathed  to  them'upon  the 
Trusts  aforesaid,  should  retain  thar  Chaiges  ahd  1^- 
penses  m  the  execution  of  the  TVusts  thevsby  vsposed  in 

'  thetn,  and  should  not  be  answesable  for  the  iaaufieianey 
of  any  Security  on  whsch  the  Trust  M<^dies  shoiddlbe 
placed;  «nd  after  the  payment  of  her  judt  Dabts^tte- 
tsmentary  and  funeral  Expenses,  die  gives  the  residue 
of  h«r  Estate  to  the  said  Roberi  Hkrm  and  John^Umfd^ 
attd  the  Sunitor  of  them,  his  BmetLteii  and  Adtaiab- 
trators,  upon  Trust  to  pay  the  JSindends  and'Prooedds 
to  her  Brother  Jokn  CettV,  with  a  s^eeial  FlroDSSion  In 
case  he  should  attempt  to  assign  his  Interest^  sHaft  after 
his  Death,  the  Principal  is  to  be  ditided  betireennfais 
Chadreri,  or  paid  tD  an  only  Child.    This  J(Jm  CoObis 

'  now  dead,wi<hout  leaying  any  Child.  The  iiatsrial^eon- 
sideratkm  is,  whether  the  first  Gift  of  all  her  fistale  aad 
Effects  to  her  Friends,  JSoterf  HarrU  and  Jbibs  Lk^ 

'  is  not  a  Gift  to  them  as  mere  Trustees  t  The'oxpiession 
is,  I  giro  to  them  all  my  Estate  and  Efitets  whatsoefer . 
upon  TVust,  but  then  follow  the  wotds,  **  ^o  pay  to  my 
Cousin  the  Diridesfis  of  300  h  ftte  peir  cent,  Aunuitiiee, 
for  her  life/'  These  worde,  ^  to  pay  to^ "  'are  tkbt-  re- 
peated as  to  any  seibse^sntLeglscjfc}  evwytotheoiiflfgwoy 
has  the  words, ''  Igive  or  I  bequeath",  without  reference 
to  the  Trust.  But  every  other  Legacy  must  of  necessity 
be  satisfied  by  those  who  take  in  the  first  place  all  her 
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of  50  /.  and  to  George  Uoyd,  my  other  Executor,  I  give 
and  bequeath  all  my  Pl^te^  linen,  China  and  Household 
Furniture  of  every  aeschptibn  whatsoever,  save  and  ex- 
qept  9tic^  aa  I  ;nay  here,after> specify  i^a  Codicil  to  i^is 
my  AyiUi  epd  I  will  and  direct  that  my  said  ExecutorSi 
out  of  the  Mpnifis  bequeathed  to  them,  upon  th,e  Trusts 
aforesaid,  deduct  and  retain  their  Costs^  Charges  and 

'  Expenses  occasioned  in  the  execution  of  the  Trusts 
hereby  in  them  reposed,  and  that  they  shall  not  be 
answerable  or  accountable  for  the  deficiency  or  insuflS- 
cieiLcyi  of  ,fmy ,  Seouaiy  on  which  the  said  Monies  shall 
be  plaqe^f  or  for  aqy  loss  or  accident  occasioned  thereby, 
so  that  the  same  might  happen  without  their  wilful  de- 
fault or  mismanagement;  and  after  the  payment  of  my 
just  Debts*  testaiueutary  andiuneral  Expenses,  I  give  the 
residue  of  my  Estate  to  the  said  Robert  Harris  and 
George  Uoyd,  and  the  Survivor  of  them,  bis  Executors 
and  Administrators,  upon  Trust  to  pay  the  Dividends 
and  Fff^ecida  thereof,  as  they  shall  become  due,  to  my 
Bx^theffp  Joseph  ColUs,  of,  &c.  to  be  received  by  himself 
for  his  own  use,  during  the  term  of  his  natural  life ;  a 
JKeceipt,  giveq  in  bis  own  hand-writing,  being  a  su6- 
cifnf  djschfu^e  for  the  same ;  but  if  my  said  Brother  shall 

.  f^%  any  t^e  trailer,  assign  or  in  any  manner  dispose 
9f|hiS'Iii^rQ8liin.ia<iy  part  of  the  Property  bequeathed 
^  hi^  Vy  mfip^TJn  default  of  the  Receipts  being  given 
in  hi^  ovifn  han4*writing,  it  is  my  will,  from  the  Date 
of  such  Transfer  and  Assignment  or  Instrument,  or  from 
the  date  of  the  last  Receipt  given  by  him,  my  Executors, 
Robert  Harris,  Esq.  and  George  lAoyd,  and  the  Sur- 
vivor of  them,  his  Executors  and  Administrators,  shsdl 
ti^^e  tl^e  entire  man^ement  and  disposal  of  all  the 
Est^t^  and  Monies,  bequeathed  to*  my  said  Brother 
JowpA  Cottis,  into  their  own  hands,  to  appropriate  the 
same  to  his  own  use  in  sttch  a  manner  as  shcdl  appear 
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i9w^     to  them  most  conduci?e4Q  Mslmifit^SlarGtlhlLiatejr* 

and  oAmm^  quAiihedxIbynAesM^Uli;  dihtll  /^hisMdM  ttsnai^.. 
ihiit|Bi|i  j^iilandiSMpK^^ 
thtitatf  judotP^c^if^^^MiliiMd  ^aqpiiltt^llfeciiita^ 
reat$;  dBbo&iBiir  <ima  ^hdm^^ibk  iA;iiaf(Sit»hmimbiAi^ » 

themiaqpdctiflnf  SbaM  of  iM  {(kihcip^vi  w&ifi#itJMriQf 
thMqofilnaddtidieHiUiwgtbjw  Mr^)i«ii(iiiiMi>(|Fiu|t^Ith^ 

or/ifi/aqr^cul  fintthar  .at^the  lune  Of  Us  jdMMtei  ^hmld 
leaa^ital^«im43hiM  Jasvl*^  H)i»  aajr 

wiUd  ftIteA^:o%  .Qlie>  iMii^ytitoif  Ae^^A  )Aitti4^Mtot  wd 

sttrtwMTttroiaaMfcfrnaiMv^^  wAith%*  tfae:Iittiue»|/of:ibft)iie- 
maiiMg  qioijSt9i>  iM^tebecomw  duf^te  added  Ipit^^^ii^ 
.  cipali  aBdiKf<unMK)4teitfll  he  or  isikp  abnUl attain  ^b^^iige^^f 
tfltnloNMi3)gr6aiSy  whte ihieiiwhde  iliUl.be  jMd  to4«$^. 
oiOyiiCfaildr^^ind  th^aaid  Te9talriX)tb^i)e^f^Ittl>ltfed,: 
thfii^aidiiiikiil  iBams  ajid><^im]S0Z%4i<<;^ 
toMiilf  jbar.WiU^  laEod  by  a.  CiKliea^dited  lhwej^;g!}v§,. 
ai^J)6q«eaiilMd  to  :&iKa&  jS^e^itk^tfiiaii^fmfA^^sl^ 

appointed  the  Plaintiff  his  penonal  Representative. 
I  was  not  prMeM^da^ihg  the  argumfi^.  -  '^  ^i   ''^ 
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The  Vicx-CHAiiGSLLom :— • 
Tlie»^6BlibAiiii'ftlwOueirf^vhetlwr|  iak:iikB  event 

duatyr^mtdH  MiMoMl^,  iMiB  .iMbMe&iRV'tUiiicii 
of  kia/S'iidli^lliatfiwOfbQiiiUUl^ 
peai»«>Jli4tii4Mfftifh»  blftqtim^oeillMdf^tfllni^  Hut 
the  BxeeiMil^iAR>iAtUdfie  Ae'  ivihofc  BenoifcBl  Estate  as 
mere  TlmiMe,Jev<itpttiM  ttfkt^the  ivfattePk^Jptarty  of  the 

dedafed^b^^h^iWitt^imwlBame^  in 

ihe  cat^i^9il>mMcmfmi€larkg((i),  whkfe  lnuiv»be«a  xe- 
fen«d't0;|«ui4t«ur4oioiieviewef  thie  Case  diflBnrsnt  opU 

li€m»Onmti>^OkA^e3i^iMiom  hemane-hewevei^  diffeicnt, 
andltM/juigiiMk^  Daumn  v.  C&irAedoes  Mtgwem 
thisCtte.'  ThdiT4Btltebc*begiiiibherWUlH^ 
her  ¥fiMi»i>KlMek^^Maf^  md  Gtwge  Uofd,  aftd  the 
SurriVOtf^tf >tkehi^  htB^BxeeatoiB  and  Adniiiiislratora,  of 
all  herfEitaie^taadiGffte^tto^^lMsoever;  ittlbi'tt^ 
givttf  le^lioieb/'^'  IkM^twoFtniaiiay  .^alKng  them 
ExeeMibm'^  «b«  ^IfStt-^erptelis  of  the  Ttust  Homes  be- 
queitthed  ioiheyssdclBzeciilorByaadatrtbeieoiiclQsioa  of 
the  'WiMl4ievajp{K^ts'  4iM&  ExeentoM  ki  fonnai  terms* 
It  m»sttiu^rfibi^\)b^^<:0)iBid^^^  that  when  she  gave  all 
her^S|tstti>ailfl  SlKtotSitci  thbse  two  Friends,  die  had 
fovift^d>tii4^]^M^t<i4>fnamitig''the»  Esteem  and  the 
effect  is  in  this  respect  the  same  as  if,  in  UieGift  itself,, 
she  had  described  them  as  her  Executors  hereinafter 
nBsQ&A,  ^^itbidi  ^e^<i^wb«jhri»edait' JM^iMM  v.  Tajf- 
lof^Kl^kiO^iii^^M^fttpMi^^^  Qmni  in 

DMi(mi\fXi:kHlkfiA  :a^!MM  ^"^  tVdst^  to  pay 

(a)  15  Ves.  409 ;  S.  C.  on         {b)  a  Bro.  C.  C.  589;  S.  C. 
Appeal,  18  Ves.  ^7j:i  •  '•  }  Ves. jun. 44. 
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the ^Iftintiilr intended  to  dektwitKthe  Defeudaht,  the' 
Note  (Should  be  taken  in  Bati8faction|)ro  tanto  of  Atticles 
fumifihed  to  the  PlaintifT: — That  such  dealings  were  car- 
ried on  until  April  1815,  when  th6  amount  of  the  Aain- 
tifPfiDebt  was  102/.  g^.: — ^Tliat  a  Payment  was  made 
of  50/.  leaving  a  balance  of  52/.  9^.  due  to  the  De- 
fendant, which  the  Principal  Money  and  Interest  dae 
upon  the  Note  would  more  than  repay: — That  De- 
fendant has  called  upon  the  Plaintiff  to  pky  the  52 /.  95. 
and  Plaintiff  having  informed  the  Defendant  that'&e  had ' 
inislaid  the  Note,  the  latter,  in  Trinity  Term  1820^  cotfi- 
menced  an  action  against  the  Plaintiff  for  the  52  tg's. 
The  Prayer  of  the  Bill  was,  that  it  might  b<e  declared* 
that  the  Plaintiff  is  entitled  in  Equity  to  set  off  Ihe 
Principal  Money  and  Interest  due  on  the  Note  against 
the  sum  of  52  /.  g  5.  for  which  the  Action  was  brpught, 
and  tliat  the  Defendant  might  be  decreed  to  pay  tlie 
same,  and  that  the  Defendant  might  be  restrained  by 
Injunction  from  proceeding  in  the  Action  at  Law.  '    ,.., 

The  Defendant,  by  his  Answer,  admitted  the  Note' 
given  to  the  Testator,  and  that  it  had  not  been  paid ;  but'  * 
stated,  fhat  it  was  due  long  before  his  Death,  and'tibat''^ 
he  believed  it  had  never  been  in  the  possession  of  tlie  *' 
Plaintiff,  but  was,  from  motives  of  friendsliip,  destroyed** 
by  the  Testator,  with  a  view  to  release  the  Defendant 
from  the  pajrmcnt   of  the    Debt: — That  ftom'  the 
moilA  of  January  1810,  the  Plaintiff  had  dealt  wiih 
the  Defendant,  but  fhat  no  agreement  was  made  'tiiat 
whfct  was  due  on  the  Note  was' to  te  accoutiiid  iii  paiV'*" 
payment  of  the  Purchases  made  of' the  iSefendKiar:—  ' ' 
Hiat  m  Mattti'a^d^August  of  that  year.  Payments  were 
made  for  Goods  purchased  without  any  allusion  to  the 
Note  :-^11iai;  the  whole  amount  of  the  Purchases  fipom 
the  Defendant  was  122  /•  95.  and  that  52  /.  g  s.  rema&ied 


due  for  wliich  ^e  had  l^oii^t  aa^Actipn.,,,  P^jl[eo4fu;^t 
admitted  tbe  Plaintiff  ha^  told  him  be.  had  mislaid  the  ' 
NotCj  but  the  defendant  considared  itfts  iintr^eA  ^pA 
that  t^ie  Note  had.  been  destroyed  by  the  Testator.       ^ 

After  the  Bill  was  filed  the  Note  was  found,  and  it 
was  produced  in  Court. 

Mr.  Barber,  under  these  circumstancesi  moved,  upon 
Affidavit)  to  restrain  the  Defendant  from  proceeding  at 
Law^  insisting,  1st.  on  the  parol  agreement,  that  the 
Note  should  be  considered  in  part  payment  of  ^&e 
Goods  advanced ;  and  adly.  that  though  the  Note  was 
due  to,.th^  Plaintiff  in  autre  droit,  and  incapable  of 
being  set  off  against  the  Plaintiffs  demand  at  Law,  this 
Court  would  give  effect  to  it  as  a  set-off;  and  cited 
Lane^boraii^h  v.  Jones  (a),  and  Jeffi  v.  Wood  (6), 

Mr.  Bell  J  contra:'^ 
The  Cases  cited  do  not  apply.  There  one  Debt  in 
Equity  WBA  ^t  off  against  another  equitable  Debt.  la 
a  l^tQ  Case  before  your  Honor,  Rankitig  v.  Barnard  (c)^ 
on^  equitable  Debt  was  allowed  to  be  set  off  against 
another  of  the  same  nature,  but  these  are  both  legal 
Debts,  and  the  same  doctrine  does  not  apply* 

,The  Vice-Chancellqb  : —  .,    ,,j 

In  this  Case  both  the  Debts  aiie  I^;al,  and  the  Plain- 
tifl^c^n  have  no  relief  in  Equity  withont  special  cii^un- 
stances. ,  The  agjreem^nt  stated  in  the  Bill  is  npmaly . 
denied  hy  the  ^swer^ 

Motiop  trftinrti. 


(a)  lP.Wmf^^2S. 
'(c)' Ante,  p.  3^. 


(6)  a  P.'Wbw.  i«8. 


:^2  ^AiltS^l^  CtfA^C^RY. 

]%^.  'A*  cdfifWlSsioN  of  Bankroplqr  b«MigjJmit  to 
igthJan,^  immefMT.Whitmanh  was  instnicted  by  two  pcmcipal 
Cieditor9,  that  if  he  heard  an  mpliCTtiro  >>idfr<fttt  the 
Coinmiflsiou  plight  be  directed'  to  the  Sq^itogi  of^e 
place  where  the  ComzBissioii  wa»  to  Im  cfem^si^  ijfe 
uflBQal  A^davit,  he  should  atake,  that  cqrtam  BarrwlBfa, 
residing  at  no  great  distance  frook  tke  pl«|a^w|a|t4llB 
Commission  was  to  be  opened,  had  no  objeetioii  to  act 
npder  it  if  directed  to  them*  Ihe  MotiW. 
and  Mr.  Whitmanh  stated  his  ipstractjqiii, . 
the  Vice-chancellor  directed,  thatwitjbdiia^ 
.  an  Affidavit  must  be  produced  by  tht  pelitiqiiaig  Cmdir 
tor,  that  on  application  made  to  snch  BacmUfpiy^Hr 
rrfosed  to  attend,  and  thi^  without  such  Afidavk  he 
would  not  niake  the  Order,  but  diiecisd  thata^^diar 
Poplbst  ahoukl  be  allowed  to  be  stcMk.  ifttibfrpMH 
tpie.  '    .      . 


Ex  parte  MOtTUB  in  re  DARK. 
^iMofvgrts         ThB  FlBtsAioQ  staked,  that  iH  and  ibr  aefuil  7«m 


1814,  Afinrfr  wMe^pkyed  aa  Ife  Attomty  of 
_     _        MmfUmmdnB,  and  adad  aa  neh^ 

Cmiimpmt       "^  " 


Bg^Owtoa^Ifla^iwfai  ffwliiifftj,ftfti<ipgto<feclaiw^KlrraM^fcJ^ 
i0fikeBmheitt  DOiandct.'^  - 


One  Dark,  preTionftly  to  his  bankruptcy  in  1815, 
held  a  large  fturm  of  MaundreU  on  a  lease  for  tweoty- 
one  years,  at  a  r^^^yyVmd[Xtiilt\&^  was  assigned 

hi  Y8i5'tt^''AB8ignees  took  possession,  out  paid  no 
Rent,  and  reftising  to  make  im  election  toic^e  tfietiease 
df  iMnll^'it;  Muundntl  '^strained  tipoii  tHem  f^r  Ihb 
HWItrtowi  pteiiehfeSJ^  'Tetttiori,  pftiyin^,  '^that  'die  As 
'rf^^ei  mfgfitbe  ffirected  to  make  their  election  {a)'. 

'  The  Afisignees  replevied  the  Goods  distrained^  and 
'  presented  a  Petition,  praying,  that  Maundretl  might  be 
^restrained  from  proceeding  in  the  Replevin,  bat  no  relief 
vas  given  on  the  Petition,  and  Mauftdrefl  was  paid  the 
'^AAt^dne-aiid -Costs. 

oJii  r:r.A  J:."  -.:..•'   :. -^  /•      '  "'./'^  ^ 

'3itSh#AM^bli^^llayiiig '  a^in  i^fiisied  io  foy  t)ie  i(tei^ 
<Mfp^,ttlftivt#iB  at'tXAstmas  i8i>;  ^dririuM?Uj^i4 
distrained,  and  several  proceedings  were  had,  and  Muuk- 
drtU  obtained  Judgment  for  a  Quarter's  Rent,  amounting 
to  373 /^  109.  and  36 /«  Costs. 

The  two  before-mentioned  Petitions  came  on  to  be 
heard  befora^^  F(c(r-C^a^ioa<br^  on  the^ist  of  June 
1818 ;  and  It  was  ordered,  that  the  Assignees  should  pav 
Sttf  MMraipmiMSHfe  Wi|>e9^to  filrth4r.0«eq:4nH 

i^'^y^  ft^^ywywi  8toH»Riy|.ii>iuisiaj; 

JJAWMSHMti^m  '^  <c>e3i  vidait>t)oa  oi  asw 

The  MoMieff  by  his  Report,  1st  July  i8ao,  stated  thai 
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the  Assignees  after  taking  the  off-going  orpp  from  the 
Fam),  and  before  the  5th  November  18171  quitted  the 
possession  of  the  Premises^  and  tendered  the  same  to 
the  agent  of  MaundreU* 

Maundrell,  on  the  27th  July  1820,  presented  a  l^etitiqki  • 
stating  the  Master^s  Reporti  and  that  the  sum^aid  into 
the  Bank  was  standing  in  the. name  of  the  Accountants- 
General,  and  praying,  that  the  same  might  be  directed 
to  be  paid  to  him  or  his  Solicitor,  and  that  the  Assignees 
might  pay  the  Costs  of  that,  and  the  former.  Application. 

The  Petition  came  on  to  be  heard,  but  it  appearing 
that  MaundreU  had  taken  the  benefit  of  the  Insolvent 
Debtors  Act,  and  that  no  Assignee  had  been  appointed 
of  his  Estate  and  Effects,  it  was  ordered. to  stand  over 
until  the  next  day  of  Petitions. 

Salmon  and  Merrewether  were  afterwards  appointed 
Assignees  of  the  Estate  of  MaundreU. 

The  Petitioner  Moule,  as  the  Solicitor  of  MaundreU, 
carried  on  the  Proceedings  in  the  before-mentioned 
matters  and  in  the  replevin  Causes,  and  his  Costs 
amounted  to  400/.  which  remained  due  from  MaundreU -^ 
and  he  submitted  that  the  sum  of  27;^/.  1 0  s.  standing  in 
the  name  of  the  Accountant^General  o{  the  Court,  ought 
to  be  applied  in  part  discharge  of  his  demand;  and  the' 
prayer  of  the  Petition  was,  that  the  Ma$ter*s  Report 
might  be  confirmed,  and  that,  the  Accountant-Ofsneral 
might  be  directed  to  pay  the  sum. of  273/.  1  Of.  to  the 
Petitioner,  on  account  of  the  said  Costs  and  Charges ; 
and  that  it  might.be  referred  tQ  the  Master  to  inquire 
and  state  what  was  due  to  the  Petitioner  for  business 
done  and  Monies  expended  by  him  in  the  matters  afore- 
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said;  and  in  the  Proceedings  in  the  replevin  Suits,  and  182  u 

that  if  the  same  should  not  exceed  the  sum  of  273  /.  10  *.  *  *      ""^ 

that  the  same  might  be  paid  to  him  in  like  manner  by  ^  T^^ 
the  Accauniant^Generdl,  together  with  the  Costs  of  this ' 

application.  Dabk. 

lb.  Agar  for  the  Petitioner. 

-  Ifr.  Heald,  for  the  Asdgnees  of  MaundreB,  insisted^ 
that  Mbuk  ought  not  to  be  in  any  better  situation  than 
the  othet  Creditors  of  Maundrell,  amongst  whom  the 
Money  in  Court  ought  to  be  divided. 

The  Vice-Chan CBLLOR : — 
The  Lien  of  the  Solicitor  upon  the  Fund  in  Court, 
which  is  the  result  of  the  Proceedings,  cannot  be  de- 
feated by  the  subsequent  insolvency  of  the  Client.  Ihe 
Assignees  of  the  insolvent  Debtor  can  only  take  his 
Property  subject  to  the  claims  by  which  it  was  affected 
as  against  him. 

The  Assignees  must,  however,  have  their  Costs,  under 
the  special  Provisions  of  the  Insolvent  Act  (a). 


188 1. 
PRICE  V.  LYTTON.  .  *9*^  ^^ 


After  an  Examination  was  closed  before  the  Master,  2^  Master  fno^f, 
he  admitted  further  Interrogatories  to  be  brought  in,  ^  ^  I^^a!^' 
which,  by  mistake,  had  not  been  brought  in  before.        ^te!w«rfwte* 


Interrogatma. 


Mr.  Treslave  moved,  that  the  Interrogatories  might  be 
suppressed,  as  not  being  warranted  by  the  practice, 
and  cited  the  Practical  Register  (6),  in  which  there  is 

(a)  54  Geo.  3,  c.  31,  s.  13.       (h)  Page  aiS,  Edit,  of  1714. 
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the  following  passage :  ''  A  Defendant  ordered  to  he 
examined  to  an  Account,  is  examined  short;  the  Plain- 
tiff pnfs  'that 'Ad  Iliterrogataries  wkjf  \A  <  wifnded, 
which  the  Court  denied/' 

<   .  .   .       •  1 

In  £^m  v.  Buck{c)  the  same  question  arose,  Imd  it 
was  sent  back  to  the  Master,  with  an  inthnation  IbKt 
he  should  receive  the '  Interxogatories,  but  a  case  was 
there  mentioned  where  the  Lord  Chancdlorhfid.tiif^f 
could  not  be  put  in  without  an  order  for  that  purpose  • 
He  referred  also  to  Hatch  v.  — ^  (d). 

Mr.  Barber,  contrd : —  •   •    :; 

In  Lymi  v.  Buck,  the  Ifiu^ff  attended  to  tke  iilftiiiiialion 
of  the  Court,  and  admitted  the  further  lutenrogatori^i, 
and  the  practice  seems  now  estabtished  tfaatlfae  JKMfr 
may,  at  his  discretion,  receiye  fiirther  InteROgatorios,. ' 

.  The  Vice-Chancellob:— * 

The  Decree  authorizes  the  Master  to  examine  Iffe 
Parties  upon  Interrogatories  as  he  shall  think  fit^  and 
where  he  considers  further  Interrogatories^  necessary, 
they  are  plainly  within  the  scope  of  his  authority^        , 

Motion  refused*. 


(c)  Ante,  3  vol.  980. 


(d)  ,l^V^.  116. 


r   r     t 
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ASBEE  aad  another  v.  SHIPLEY  aAd  olbeos.  33d  Jan. 


It  was  moved  on  behalf  of  the  Defendants,  ancl  of  ^  It^ess  amU" 

one  ColUns,  who  had  been  examined  as  a  Witaesa  on  ^^fj^,  ^''/f.'^ 
.  ,  addxtwnal  Fact 

behalf  of  the  Defendants  on  the   gth   instant,  that  i^^gg^^eJ^fQ 

CcUim  might  be  at  liberty  to  attend  the  Examinir  to  ^^^^  andwhkk^ 

be  te-examined,  upon  the  same  Interrogatories,  for  the  inamemoramdMm 

purpose  of  stating,  in  addition  to  his  former  deposition,  prevUnuto  kis 

certain  Facts  which  the  Plaintiff  had  communicated  in  a  ^^^^"'^^^^^ 

conversation  with  the  Witness;  or  that  a  firesh  Interro-  ^  .       ^  jj  i 

'  ttaie.     Held,  ke 

gatory  might  be  exhibited  for  taking  the  examination  could  not  here- 
^Ihe  Witness,  as  to  such  additional  Fact,  with  liberty  examined,  to  give 

tdthe  Plsinttfs  to  cross-examine  the  Witness  thereon  ;  him  an  opportu-  ' 
'and  that  the  EMoniner  might  be  at  liberty  to  re-examine  ^y  ^f  ^^^ 

him  ai^aOMKngly.  such  Fact. 

The  Motion  was  supported  by  an  Affidavit  of  the 
'Witness,  in  which  he  stated,  that  being  applied  to  by 
4he  Solicitors  of  the  Defendants,  to  know  if  he  could 
'give  any  Evidence  relative  to  the  matters  in  issue  in 
Uiis  Cause,  he  on  the  3d  of  January  1820,  stated,  in 
writmg,  the  matters  to  which  he  could  depose,  and 
which,  amongst  other  matters,  stated  the  Facts  for 
which  leave  was  now  sought  to  add  them  to  ihe  Evi- 
dence; and  that  he  was  told  by  the  Defendants  Soli- 
citor, that  such  Facts  were  very  material : — ^That  on  the 
gth  of  January  he  attended^  the  Examiner,  and  was 
under  examination  firom  half  past  Eleven  in  the  fore- 
noon, until  about  Three  o'Clock  in  th&  afternoon,  when 
he  finished'  his  examination,  and  signed  the  same,  and 
then  proceeded  to  his  residence  at  Stockwell;  and 
Aat,  whilst  on  his  way,  a  doubt  arose  in  his  mind,  whe- 
tter  he  had  n^ted  the  conversation  before-mentioned, 
KX  3 
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and  which  he  intended  to  have  formed  part  of  his  Evi- 
dence ;  and  that  he  intended  on  'the  next  day  to  return 
to  town  to  satisfy  himself  on  the  subject,  but  was 
prevented  by  an  accident  which  befel  his  Servant,  and 
endangered  his  life,  and  on  that  account  it  was  nqt 
until  the  nth  of  January,  when  he  called  upon  the 
Defendants  Solicitors,  and  informed  them  of  his  doubt, 
whether  he  had  not  made  an  omission  in  his  Evidence, 
whereupon  the  Witness  went  with  one  of  the  Solicitors 
to  the  Examiner^s  Office,  and  the  Examiner  on  referring 
to  the  Depositions,  said,  the  Fact  had  not  been  stated 
in  the  Depositions,  but  that  he  could  not  add  to  them 
without  an  order  of  the  Cjourt : — ^That  the  circumstance 
so  omitted  in  the  D|epo8ition,  was  ei^tirely  from  mistake 
and  forgetfulness ;  that  he  has  not  directly  or  indirectly 
had  any  communication  with  the  Defendants  Solicitors, 
save  as  aforesaid,  or  with  any  other  Persons  relating  to 
his  Evidence. 


One  of  the  Solicitors,  by  his  Affidavit,  corroborated 
the  foregoing  Affidavit  as  to  the  paper  writing,  con- 
taining a  statement  of  the  Evidence  which  the  Witness 
could  give,  and  of  the  Witness  calling  on  the  nth  of 
January,  and  stating  his  doubts  as  to  the  Evidence 
he  had  given,  and  the  attendance  at  the  Examiner's 
Office.  The  Plaintifis  Evidence  was  concluded,  and 
tlie  Cause  set  down. 


Mr.  JBetf,  and   Mr.  ZVniiey,  in  support  of  the 

Motion:-^ 

There  are  many  Cases  in  which  Depositions  have 

been  allowed  to  be  amended ;  they  are  all,  except  a 

late  Case  determined  by  your  Honor,  brought  together 

in  Mr.  Maddock^u  Treatise  la).    We  have  not  on  search 

(a)  Prin.  and  Fract.  of  Chan.  vol.  2,  p.  414,  2d  edit. 
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found  any  other.  In  thb  Case  determined  by  your 
Honor,  you  allowed  fhe  Witness  to  correct  a  mis- 
take, a  memorandum  being  produced,  made  previous 
to  the  examination,  which  showed  how  he  intended  to 
have  given  his  Evidence. 

Mr.  Parker  J  contri. 

Hie  Vice-Chakcellou  : —  ^ 

In  the  Case  referred  to,  following  authority,  1  permitted 
^  Witness  to  correct  his  testimony,  as  to  a  date,  by  an 
existing  written  document.  The  present  application 
is  not  to  correct  testimony,  but  to  add  to  the  testimony 
a  general  fact  most  material  to  the  very  point  of  the 
case.  I  do  not  know  that  such  an  addition  to  testi- 
mony has  ever  been  pers(iitted»  and  I  am  unwilling  to 
make  a  precedent  which  is  so  dangerous  in  principle, 
whatever  my  opinion  may  be    as  to  the  particular 

case. 

Motion  refused  with  Costs. 
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FRANKLYN  v.  TUTON. 

1  HE  Defendant  was  Lessee  from  the  PlaintiH*  of  cer- 
tain Building  Ground,  and  covenanted  that  the  House 
to  be  buUt  by  her  should  correspond  with  the  adjoining 
Houses  already  built,  in  its  Elevation.  The  Bill  was  to 
compel  the  Defendant,  who  had  not  conformed  to  the 
Covenant,  to  alter  the  Elevation  accordingly. 

The  Vice-chancellor  decreed  according  to  the  prayer 
of  the  Bill. 
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*^''^yvM  Ae  %dwiiiBtniitfei»  flf  *e.E«tate,  te-oUutt  ft4ichii^£«*w 
&^''%^  B^M^S a,Dp(eiid«Dt;aadtiie«B«alDeat«eirto littaii^I'^^ 

Pecrvenm made,  ^^^f^*  TUsf>^,l»oA  » .<{iiebtiea  «a»  laaida^ 4vketii6f  tllii^'' 
4i|i  ieU^mfitr-  Cf>f|^^.  pf  tha  Plaiiitiff  wld  Befwdant,  the  tandadnr''^ 
l*«r  ^rectum,  hegi^teeM^whiQl^  Wo.to  be  paid  oi^  «f4he  F^UMl,  Aewi-  - 
<^  Cort»  eraU  ^  ^^^^^  ^  between  SpU^itot  and  GlIe»t>W«&beti*»«»^'^ 

dmrtf  as  between 

Solkitor  and  ^f-  ^''f^f  <^  Mr.  Tre^bmpf  for  .tb$f  D^Gs|idimt,i  wii- 

C&ii#,  wt^Aoii^     tended  that  the  Costs  should  be  tfjfid  m  h^wem^^^sd 
ikeemueniofike  and  Party,  becauae   the  ejJxa  Cosjts  of  jbQ.,Pifturt^ 
Defendant.  mrould  be  ^fich  heayier  than  those,  of.  t{ie  fQj^fijndmi^  v^.^J 

Mr!  Heald,  and  Mr.  Re|(p^^fox  the  ^ia^iii0iilMii^^> 
tha,t  t)ie  Costs  ought  to  be  taxed,  as  between  Solici- 
tor and  Client,  inasmuch  as  the  Defendant  had  the  same 
benefit  from  the  Suit  as  the  Plaintiff,  and  the  Plaintiff 
ought  not,  thereforoi^  to.bei  charged  with  more  Expense. 

The  ViU'Chancelhr  directed*  the  Case  to  stand  oyer 
for  inqiiiiy.  into  the  practice ;  and,  on  a  kubsecjuent 
day,  stated,  that  he  could  oot  give  the  Costs  out  of  ^ 
the^^d  ia  Courts  aa^bet^ro^S^eitor  itfdl!liedli^tli-^'^ 
out  the  consent  of  the  Defendant  ^^ 
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* *— ~-' 

M^,^Hgctei  vaMtQd:  for  a  writ  Of  Ne>jt«tff  *te  W^^'exAJt^^^ 
marjced  fof  tbe  amount  of  certain  tatxed  Costs,  on  A^'  ^'^^^^  ^*F?f',  ^ 
ground,  that  on  a  BiU  Which  had  been  filed,  a  Decree  ff^j^^^^'  ^ 
waa^BQ^e.wi^ Coats* and  &e  Costs  had  been  taxed;     '■'^■'    ^'      *'' 
andthfit  th^e  D«l«»daiit  was  about  to  leave  the  Countrjr 
an4.fixhift.R^idepoe  in  France  before  Proceedings  couM  ' 
be  ]hi94  %>.  !Of>0Lp9il  the  jpayment  of  the  Costs.   He  citeii,  \ 
^j^jjff^tiM^md^*  Steward  (fl)* 

TheyicE-CHANCELLoa: — 

Soah  ^aa^  ap^^fieatidn  is  certainly  new  to  the  Courts 
heft*-  The  writ  of  Ne  ea^eat  is  grafted  in  support  of  a 
Bill  fifed  for  an  equitable  demand,  as  Bail  is  required  at 
law  ift  attp)p6Ft  of  an  action;  and  the  writ  of  Ne  exaU 
has  never  been  granted  to  assist  the  process  of  con- 
teslplby  which  the  payment  of  Costs  is  enfbrced. 

Motion  refused. 


Lord  ViscQunt  MILSINTOWN  and  another, 

venus  *  -' 

Earl  I>ORTMORE,  Lord   MULGRAVE  and  othehi. 

1  HE  particulars  of  this  Case  appear  in  the  Report  on  IM. 

the  argument  of  the  Demurrers,  ante,  3  vol.  p.  49 1 .  A  Re- 
ceiver  was  appointed  in  June  last,  and  the  Answers  being . 
put  in,  the  Cause  now  came  on  to  be  heard. 

(s)  s  Ball  k  Bea.  73. 
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i8«i.  The  Vice-CHANCELLOR  : — 

'       ^  My  opinion  is,  that  Lord  PMmare  and  the  Tnutees 

U)rd  Visconnt    must  procure  an  immediate  Renewal  to  make  up  such 
Term,  as  would  have  been  subsisting  if  the  Renewals 
had  been  regularly  made  according  to  the  habits  of  the 
EarlPoaTMOEK  Dean  and  Chapter. 
aud  others. 

The  plain  purpose  of  the  Settlement  was,  that  the 
Property  of  this  Leasehold  House  should  remain  to  be 
enjoyed  by  those  Who  took  after  Lord  Por^more,  as  it  was 
enjoyed  by  him,  and  the  Renewals  must  therefore  ne- 
cessarily be  at  the  Expense  of  the  Party  in  possession,  or» 
in  other  words,  be  a  Charge  upon  the  Rents  and  Profits. 

It  could  not  be  intended  that  the  Trustees  should 
either  have  a  discretion,  whether  they  would  or  not  re- 
new, or  whether  they  would  renew  out  of  Rents  and 
Profits,  or  by  Mortgage.  They  were  appointed  for  the 
purpose  of  protecting  ftiture  Interests,,  and  could  not 
abandon  them.  The  expression,  ^'  it  should  be  lawful 
for  them,"  meant  only  that  it  should  be  lawful  for  them, 
as  against  the  Party  in  possession,  and  out  of  his  Rents 
and  Profits,  to  pay  the  Expenses  of  Renewal ;  and  the 
authority  to  mortgage  cannot  be  considered  as  so  given 
to  them,  as  to  leave  it  to,  their  option  whether  they  would  . 
or  not  destroy  the  Interests  in  Remainder,  by  throwing 
the  charge  of  the  Renewal  upon  the  corput  of  the  Pro- 
perty, but  as  given  to  them  to  advance  the  declared 
purposes  of  the  Settlement  for  the  benefit  of  those  iti 
Remainder,  and  to  protect  the  Property  under  special 
circumstances!  where  the  price  qt  Renewal  could  not  be 
otherwise  supplied ;  and  in  such  cases  there  would  be 
an  equity  in  this  Court  to  call  back  from  the  Party  in 
possession  the  charges  of  the  Renewal,  so  as  to  redeem 
the  estate  from  the  burthen. 
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1831. 
BRANDON  V.  BRANDON.  20th  Feb. 


A  'MOTION  was  made  on  behalf  of  one  Powell,  a  Re^  Receiver  may 
ceirer  appointed  in  Ihig  Cause,  that  it  might  be  refened  ^^rain  without 
to  the  Master  to  inquire  and  state,  whether  it  would  be  ^i^>ff  '^  ^^ 
(for  the  interest  of  the  Parties  interested  in  the  Rents 
and  Profits  of  the  Testator's  Estates,  that  the  Receiver 
should  be  at  liberty  to  make  I>istre8se8,  or  to  take  any 
other  Proceedings  against  the  Tenants  in  arrear ;  and 
that  in  case  the  Master  should  be  of  opinion,  tht;t  it 
^ould,  then  that  the  Receiver  might  be  at  liberty  to 
make  such  Distresses,  or  take  such  other  Proceedings  in 
the  name  of  the  Trustees;  and  that  the  Expenses  attend- 
ing the  same,  might  be  allowed  him  in  his  Accounts. 

Mr.  Raupell,  in  support  of  the  motion: — 
The  Receiver  wishes  for  the  sanction  of  the  Court 
before  he  proceeds  against  the  Teuants,  especially  as  he 
must  distrain  in  the  name  of  the  Trustees  who  have  the 
legal  Estate.  The  effect  of  a  Distress  may  be  to  ruin 
the  Tenant.  The  Tenant  besides  may  replevy,  and 
occasion  considerable  Expense.  He  cited  Hughes  v. 
Hughes  (a\  Pitt  v.  Snowden(b),  Shelly  v.  Pelham{c\ 
and  Mitchell  v.  Duke  of  Manchester  {d\. 

The  Vics-Chancellob:— • 
The  Register  states  that  the  practice  is  for  a  Receiver . 
to  distraih  upon  his  own  discretion  for  Rent  in  arrear  • 
within  the  year;  but  if  in  arrear  Ibr  more  than  a  year, 
then  an  Order  is  tiecessaiy.         > ' 

(a)  3  Bro.  C.  C.  86;  B.C.  <c)  l  Di&^tilo;"  Y*"  i 

1  Yes.  Jan.  161.  (<0  2  Dick.  787.'       .     . 

(A)3Atk.  753. 


474  '<?lkteEiS  '^rtf-  (mAf(tfiBRY. 

1821. 
.^^^[^^\  CLARKE  V.  DUNN  and  PHELPS. 

fendant$^  ^U  ^^  As^  ?Wi»«  '•I*  J  X)f  ^  tips  paujie,,  ^^e  Defendant, 
^Mnt^<)^Mie»  he  Phelps,  did  not  appear.  The  Defendant,  Dunn,  had  set 
if «ii^ ^o^enr  ji(9^  <|ie.  C^fia^  and  w^^  a. , Subpc^ .tPib^^  ^fM* 
/i^iPfaWj^vW  ^in^a^tji^^e  PJaiatifi;  b«  pot  oaJUr.  pc^Defw4fi^ 
4kSubpmmtQ  t   <p*i5|w;  andthequeatioawa^,  wlidih 

n0gm€^'    jj^^^ii^^  ^  Subpceoa  to  hear  Judgment .oi;i  Pke^,?,^^^ 

.Mr.  JSeaU  said,  thrae  of  the  Qerka  in  Ooivri  F^ce  f)f 
ene  opinion,  and  three  of  another^randi  it  waaihoiigli^tp 
^      '      '   b*  an  undecided  point. 

Mr.  Hart^  and  Mr.  TresAw^  con^ded  it  was  i^ot 
^    -Y .  ^dottsaiy  to  serve  the  SnbpcBna  on  the  Co-Defendwt.  o 


.    The  Vice''Chaa€eUor  directed  the  Case  tp,^tapd  ayer 
for  inquiry  into  the  practice.  ,._'.... 

Oi^a  subsequent  day,  the  Yice-ChanteUor  s^t^  that 
it  ha4  been,  certified  to  him  by  tl^e  Register,  that  it.was 
only  necessary  for  a  Defendant-,  setting  dowd  a  Cauap^ 
j^^sexve  the  PlfMntiff;  and  that  it.iras  ik^^  dy^  qf  the 
PlatntiBTto  senre  the  Subpcena  t^i  h^  Judgment  qp  U^e 
othff  Defendant. 


iCAjSES  INCHANP^ERY.  ^j^ 


THOMAS  NORRISH  v.  MARY  MARSHALL,  Widow,    JZ^^'^g 
' '  •  kiiiiJe  d^iJeaseJ,  atd  THC^MAS  MARSHrfLf. *  ^  y^a^^.. 

^■"   •  '    ''    '  ''      '  '^       '  •    .    "•'   ■'      '-  ''    .-^.,,t.vW.^ 

J^'  Ifia^rifiire'  ^itt  Jknuaiy  1800;  betweeki  the  l^lfiiMMT     N:  Mti^nt 
kM'Berijaf^nRdi>er;h^T:TVLstke,  of  the  flik  j^,«dd  ^ifi'C/toJiftJire'^  - 
itfmes  (Coflfew  of  the  other  part ;  the  Plaitttffftad  Jto^  i,oedir.  f  C-  «*• 
deniiijfed  CCTtkm  Premises  to  Collins,  his  Bxectrtora^fltd.  "^^"^f^ 
for  the  term  of  one  thousand  years,  with  a  proviso^  that  ^^^^  700/.-  M 
^ffih^'Pfoihtiilriihoiild'r^placeand  transfer  at  a  day  s&ice  no  notice  0/  tke 
pa^i/  to'O/iIni,  hii^Eicecntors;  &c.  the  sum  of  l^ooo/.  Assigmnent  vmu 
five  per  cents,  (which  had  been  sold  ont  hf  Odlm0,  ^Pmp«»  ^  N. 
and  the  produce  paid  to  the  Plaintiff),  and  Interest  in  the     ,^^^  ^  *. 
hi^ah  timb  at  flVe  per  cent,  payable  half-yearly,  then  the  ^^^^^^^ 
Teifrt  Vadi6  cease.      On  the  execution  of  this  I>e«d»  ni^tgattedDttit 
the  Plaintiff  delivered  to  Collins  all  the  Title  Deeds  re-  ddivertd  w, 
lating  to  fhe^  inor^ged  Premises,    tile  Stock  was  not      1.  Thai  C. 
retransferred  at  the  time^  appointed;  but  the  Plaintiff  vasnot  aneces^ 
afteifwards  fully  accounted  with  CotKns,  and  paid  off  ^n^^orty.asAe 
theWfortraWaidon  the  30th  October  1818,  CoWim  ^"^^^^^^ 
at  the  request  of  tne  Plaintiff,  and  to  keep  the  Term  on  ^^^^  andadmit- 
'  tpoV  conveye3  tfie  same  to  one  AnJ^^ew  Ifewson,  (aTrus*  ted  thai  N,  had 
^tee  ib^ihe  Plaintiff  )/(o  hold  to  him,  his  Bxecutors;  &^.  paid  him  his 
fdr'ltie  residue  of  \he  Term.    At  the  time  of  this  Con-  Mortgage 
veyance,  the  Plaintiff  desired  to  have  the  Title  Deeds  ^^^^L^ 
delivered  up,  but  Collins  stated  they  bad  been  delivered  ^^^^  ^  OcoL 
by  him  to  a  Mr.  John  Marshall,  and  that  the  same  were  ^^  C.  6y  N.  mm 
in  the  hands  of  Mary  Marshall,his  Widow  and  Admini-  a  vaHd  discharge 
stratrix,  and    of  Thomas   Marshall  the  son   of  John  rf  the  Mortgage 
Marshall.   On  application  to  Mary  and  Thomas  Marihall  ^^>  and  was  a 

for  the  Title  Deeds,  they  claimed  a  right  to  the  same,  i^^^V^f*^ 

agastut  M. ;  hmt, 
3.  4^  Account  was  dirtcted  what  part  of  Mortgage  Money  was  paid,  as  C/s 
Mmdenceifrom  his  conduct,  could  not  be  admUted  as  a  student  Proof. 
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under  a  Deed  Poll  dated  in  i8th  July  i8i2»  in  which 
the  Indenture  of  Mortgage  of  the  sist  January  1800 
was  recited,  and  that  the  same  remained  due  and  owing; 
and  by' the  s&id  Deed  Poll  it  was  declared,  that  Collins 
should  from  thenceforth  stand  possessed  of  the  mort- 
gaged Premises,  upon  trust  to  pennit  the  said  Join 
JlfarsAa/Z  (who,  together  with  Moiy  his  Wife,  had  ad- 
vanced 700  /•  to  Collins)  to  receive  and  take  the  Interest 
of  706 /.'during  his  life,  and  after  his  decease  to  pay  the 
Interest  to  Mary  his  wife  during  her  life,  and  after  her 
deceiise  to  pay  the  700  /.  and  all  Interest  due  thereon, 
to  Thomas  Marshatt  the  Son,  8ic. 


The  Bill,  stating  these  facts,  further  stated,  that  if  the 
last-mentioned  Deed  was  really  executed,  and  the  Con- 
sideration |>aid,  yet  that  the  greater  part  ofihe  original 
Mbrtgage  had  been  satisfied  before  the  Deed  Poll  was 
executed,'  and  that  the  remainder  was  paid  by  the  Plain- 
tiff before  he  had  any  knowledge  of  the  Deed  Poll. 


The  prayer  of  the  Bill  was,  that  the  Defendants  might 
be  decreed  to  deliver  up  to  the  Plaintiff  all  the  Title 
Deeds  relating  to  the  mortgaged  Premises,  and  that  in 
the  mean  time,  they  might  be  restrained  by  injunc- 
tion, from  pledging  or  depositing,  or  parting  with 
the  sa;me. 

The  Defendaiit,  Thonuiis  Marshall,  by  his  Answer  ad-  ' 
mitted  the  Deed  Poll,  and  stated  a  Bond  was  also  given 
by  Collins  as  a  further  Security,  and  that  Collins  at  the 
time  of  the  execution  thereof,  was  the  Attorney  and  ' 
Sohcitt^  of  the  Plaintiff,  and  that  Collins  undei'took  to  ' 
inform  the  Plaintiff  of  the  Deed  Poll,  and  admitted  that ' 
the  Title  Deeds  were  delivered  up  on  th6  executiM  of , 
the'  Deed  Poll,  aad  submitted  that  he  was  entitled  to ' 
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jretatn  the  Title  Deeds  until  the  700/.  apd  Interest  were 
satisfied. 

On  the  part  of  the  Plaintiff^  the  original  Mortgage 
was  proved^  and  Collins  was  examined,  who  stated  the 
original  Mortgage  had  been  paid  o£f  by  the  Plaintiff  in 
Money  and  Wines,  the  particulars  of  which  were  set 
forth  in  a  Schedule  annexed  to  his  Examination;  and 
that  previous  to  his  Mortgage  being  paid  ofi^  he  gave 
no  notice  to  the  Plaintiff  of  the  Deed  Poll,  and  that 
he  never  undertook  to  give  such  iiotice.  The  death  of 
Many  Marshall  was  also  proved. 

On  the  part  of  the  Defendant,  CoUins  was  cross- 
examined,  and  stated,  that  in  July  1813,  smd  before  and 
after,  he  was  usually  and  generally,  and  upon  divers 
occasions,  employed  by  the  Plaintiff  as  his  Attorney  and 
Solicitor,  and  in  the  management  of  his  afikirs ;  and 
that  the  last  Charge  made  by  the  Plaintiff  against  the 
Defendant  for  g^ods  delivered  to  him,  was  in  September 
1818 ;  and  that  he  never  inf(»med  Jchn  Marshall  or  bis 
Wife,  that  the  original  Mortgage  was  satisfied,  as  he 
meant  to  repay  the  700  L  without  making  the  Plaintiff 
pnKry  to  the  circumstances,  and  that  for  the  same  reason 
be  had  never  acquainted  the  Plfldntiff  with  the  Deed 
PtolL: 

Hewsofif  the  partner  of  Collins,  was  also  cross-^x«> 
amined,  and  stated,  that  before,  in,  and  after,  July  1812, 
the  Plaintiff  usually  employed  Collins  and  the  Witness 
in  transacting  business  for  him  as  Attomies  and  So- 
licitors, and  in  the  management  of  his  affidrs;  and  he 
further  stated,  that  the  original  Mortgt^e  was  paid  off 
by  the  Plaintiff  (who  is  a  wine  and  brandy  Merchant), 
by  supplying  ColHns  with  Wines  and  Spirits,  and  by 
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receiiring  a  Sum  of  .33  /.  and  upwards^  as  p.  debt  dot  ta 
the  Plaintiff ;  and  that  to  th^  beat  of  his  1x^1^  the  iast 
Chaige  for  goods  delivered  to  (^olfim  fr^$  ij^  September 
1818.  He  further  stated,  Uiat  in  Sep1;i^mber  1818,  he 
informed  the  Plaintiff  that  CMim  .was  insolventy  and 
that  he  was  alarmed^  and  «aked  whsi  were  become  of 
the  Deeds,  and  said,,  that  by  supplyiqijg  Cf>ilins  with 
Wines,  he  had  more  than  satisfied  the  Principal  and 
Interest  due  oh  the  Mortgage  to  CoUin$. 

On  the  opening  of  the  Case,  an  oli^eotkm  was  takoi 
that  Co//iV»  ought  to  have  been  made  ti  PiMf  to  tte  Soil. 
On  the  part  of  the  Plaintiff  it  was  contended,  fl»t  he 
was  not  a  necessarjr  Party,  for  CdKm  is  examined 
and  cross-examined  as  a  Witness,  and  he  states  his 
Moitgage  was  satisfied.  HiU  v.  Aiam{a\  and 
Ckagmben  v.  Goldwin  (b\  were  cited.  On  the  otjher  hand 
it  was  urged,  that  the  Defiendant  denied  Ae  origiitel 
Mortgage  was  satisfied,  and  that  CoUms  bud  acted 
so  improperly,  that  his  testimony  could  not  be  ciofitad  ;, 
that  in  the  Cases  cited,  the  Mortgage  was  wholly  as» 
signed,  but  that  here  it  was  only  parttaDy  assigned, 
the  original  Mortgage  being  for  i,oooi.  and  the  Deed 
Pdl  b^g  only  to  secure  700/.;  that  ColUm  might 
make  some  claim,  and  that  to  prerent  multti^ctty  of 
Suits,  it  was  nec*essary  all  Parties  interested  diould  be 
made  Parties,  and  that  ColRns  therefore  was  a  necessary 
Party. 

Mr.  Hame,w[id  yir.  Pemberton^  for  the  Plaiutiffi. 
Mr.  Wetherell,  and  Mr.  J.  Wibonp  foe  the  D^^ndants. 

The  Vicx-Caancbllor  :«-« 
Where^  Mortgagee  assigns  the  whole  benefit df  his 
Security,  he  is  no  necessary  party  to  a  Bill  for  redemp* 


(fl)  s  Atk.  39. 


(P)  Vm.  S64. 


'*nOtl,  Tor  Ke'tiiiB  no  longer  any  interest  *in  the  subject, 
"^dfwftere  he  assigns^  ««.in  this  case,  only  a  paji'of    ^     ,^.   ., 
'thfe  l>enefit  dlTlhe  Security,,  his  interest  in,  ^e  subject      No^aisH 
'^""'cantinues;  and  he  h,  generally  speaking,  a  necessary  --^  "^^ 
*  party.    In  this  case,  however,  lie  has  beetf  etanuned    ^^  anotlMir 
\^  B&  a  Witness  for  the  Plaintiff,  and  swears  that  fie  has  been 
^  fidly  paid,  and  has  no  longer  any  interest  in  the  subject ; 
'  tmd  I  win  therefore  permit  this  Cause  to  proceed  without 
him. 

i  ^JThfi  X^aiiM'.wiui  now  argued  on  the  merits  for  the 

i  '  u^  s a:   k.    \  .  '    '    '       ^  '    .    ♦  . 

rl/  ^^?;P^>^^  having  p«id  off  the  Mortgage,  is  eBti" 

ifh^dfj^  ^Y!^  his  Title  Deeda  delivered  up  by  the  De- 

^fl^tlpC^   Thf^.  subs^ue^t  jtf ortgage  to  MoipAM  apd 

i^Vlf^^'^  i(ot4¥ith  the  ^piirity  of  the  Plaintiff,  he  had 

f^l^Jcm^edgf^of  ity.  until  he  had  discharged  the  Moft- 

.  ggg^^-vll^Bi^tf  and  Wife  should  have  communicated 

JtjKejr  Mi^rtg^  to  thePlaintiff ;  if  they  had  doQe  so,  pay- 

^len^  made  by  the  Plaintiff  to  Co/^  after  such  notice, 

^ig)fldhayf^een^iuiwarranted;  but,  a  Mortgagor,  until 

^ jBjPtke  ^f  ^  Assignment  by  the  Mortjgagee,  may  deal 

» w^ .  the  Mortgagor^  as  if  no  such  Assignment  had 

^^neu  m^de,  and  the  Assignee  takes,  subject  to  all  t^ 

. e^ities  as  between  the  Mortgagor  and  Mortgagee; 

Matthews  v.  Walwyn  (c),  Williams  v.  Sarrell  (d%  aqd 

what  is  said  in  Chambers  r.  GMwin  (f),  are  authorities 

to  that  effect.    The  Defendants  have  no  equity  entitlii^g 

them  to  retain  the  Title  Deeds ;  then-loss  is  attributable 

to  their  neglect  in  notjiiving  notipe  of  4lic|  A^aigprnent 

*  (cj  4  V«.  389^  ^       '      '     '    (OgVes.  264,    ' 
{d)  Ibid.    .  ^,  »  '.        . 

Vol.  V.  XI. 
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1821. 


MAESilAtL 

iitld'ati6tiier^ 


For  the  DefendatUs. 
*PhiB  k  a  case  of  novelty ;  it  is  certainly  too  late  to 
contend  that  an  Assignee  of  a  Mortgagee,  without 
ii'dtice  to  ilhe  Mortgagor,  does  not  take  mibject  to  the 
'equities  between  the  ikortgagor  and  original  Mortgagee, 
l)ut  this  c&se  is  peculii^ly  chrcumstanced.    ColUtts  was 
^the  Attorney '6f  the  Plaintiff  before,  at,  and  after,  the 
period,  when  the  Defendant's  Mortgage  was  made.    A 
dealing  with  Collins  therefore  must  be  considered  tis  a 
dealing  with  the  Plaintiff,  whose  Attorney  he  was,  and 
the  Plaintiff  must  be  taken  to  have  had  notide  of  the 
Defendant's  deed.    It  is  not  pretended  that  any  ac- 
count was  settled  between  the  Plaintiff  and  Collins^ 
previous  to  the  Defendant's  Mortgage.   If  the  Plaintiff 
had  in  any  way  reduced  the  amount  of  the  Mortgage 
money  due  to  Collins,  there  was  no  indorsement  to  that 
effect  on  the  Mortgage  deed.   In  i8T2,wheh  jtfars^/fs 
Mortgage  was  executed,  there  iva8<not4nore  than  260/. 
due  from  Collins  in  respect  of  wines  sold  to  him;    No 
"^case,  no  principle,  establishes  that,  if  a  Mortgage  be  made 
of  real  Estate,  and  the  Mortgage  is  assigned,  though 
without  notice  to  theMortgagor,  that  the  Mortgagee  can, 
as  against  the  Assignee  of  the  Mortgage,  ssy,  '<  bf  col- 
'fotend  deaUngs,  Ihave  discharged  my  Mortgage  debt." 
If  Collins  had  Bled  a  Bill  to  foreclose,  the  Plaintiff  might 
have  said,  '''your  Mortgage  is  discharged  by  the  goods 
i  hate  sold  you;"  but  he  cannot  say  so'ta  an  Assignee 
of  the  Mortgage.    Is  any  possible  claim  a  Mortgagor 
may  hitve  against  a  Morfgagee,  to  be  setoff  against  an 
Assignee  of  the  Mortgage?  '  Suppose  an  action  for 
damages,  and  a  verdict,    b  that  to  be  set  off  against 
an  Assignee  of  the  Mortgi^e?  An  adrance  of 'money 
might  be  setoff,  but  a  sale  of  goods,  it  is  apprehended, 
cannot  be  set  off  as  against  an  Assignee  of  the  Mort- 
gage.   Is  the  Assignee  of  a  Mortgage  not  merely  to 
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aak  the  Mortgagor  whether  the  Mortgage  is  paid  off, 
but  whether  Aheve  are  aay  outatandiag  accounts  a^d 
idealmgs  between  them?  The  aooount  referred  to  by 
CoUim  m  his  depoaitkm  is  not  tatisfactoiy.  If  the 
CouiKt  sh^uU  thiak  that  goods  ^lelivered  to  Collins 
•operates  as  against  die  AiMignee  of  the  Mortgage  in 
(reduction  of  the  Mortgage  debt,  iut  account  should  be 
taken  of  the  goods  delivered,  apd  it  should  be  as- 
certained whether  the  Mortgage  was  really  disclMirged 
:in  that  manner. 


i8si. 

w— „ ^ 

NoaniBH 

Maaahall 
aad^anottier. 


The  Vicb-Chancblloe: — 
This  case  is  singular  in  its  circumstances ;  the  gene- 
ral principle,  that  an  Assignee  of  a  Mortgage,  without 
notice  to  the  Mortgagor,  is  bound  by  the  equities 
between  the  Mortgagor  and  the  original  Mortgagee,  is 
not  disputed.  It  is  argued,  that  Collins  being  the 
Attorney  of  the  Plaintiff,  it  is  to  be  considered  that  the 
Plaintiff  had  constructive  notice  oi  the  assignment  of 
the  Mortgage  to  Marshall,  but  in  the  assignment  of 
.the  Mortage,  CoUms  acted,  not  as  the  Attorney  or 
Agent  of  the  Plaintiff,  but  in  his  own  individual  cha- 
racter of  Mortgagee.  It  is  next  said,  that  the  Mortgage 
is  taken  to  have  been  satisfied^  not  by  direct  payment, 
.made  in  that  respect,  but  by  the  balance  of  a  general 
account,  partly  composed  by  the  supply  of  goods,  and, 
that  diorugh  the  Assignee  of  a  Mortgage  may  be  af- 
fected by  direct  payments  made  to  the  Assignee  on 
accouit  of  the  Mortgage,  he  is  not  to  be  affected  by 
the  balance  of  a  general  account  so  composed.  The 
jurinciple  is,  that.as  against  an  Assignee  witfiout  notice, 
the  Mortgagor  has  the  same  rights  as  he  has  against 
the  Mortgagee,  and  whatever  he  clem  claim  in  the  way 
of  set  off,  or  aantual  credit,  as  against  the  Mortgagee,  he 
can  daun  equally  against  the  Assignee.    Thei^viaining 
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question  is,  whether  I  am  to  conclude  the  D^fendarit, 
by  the  evidence  of  Collins,  as  to  the  fk^t  that  iiie  Plilih- 
tiff  has  MHy  satisfied  the  original  Moi^'g^  d^bt,  and 
under  the  circumstances  of  tbis  okAe,  V  think  I  ought 
not  so  to  conclude  him.  L^t  it  bb'refe^l^  to  the 
Master  to  enquire  whether  CdUinh  h&d  ttSif  {(aitt  bt 
satisfied  the  Mortgage  debt,  when  the  PlanMiff  hM'fit^ 
notice  of  the  Assignment  made  by  Collins  to  the  De^ 
fendant,  and  let  the  Master  be  at  liberty  to  state  ietn^ 
circumstances  specially,  at  the  request  Of  either  party ; 
and  reserve' the  consideration  of  farther  directions  and 
Costs,  until  after  the  Afos^^  shall  havetndde  his  report. 


i8ai. 
a3d  Feb. 

^ V ' 

Bequest  to  Trus- 
tees in  trust  to 
pay  C.  H.  an  Aft' 
nuity  during  his 
Lifey  provided 
that  if  C.  H. 
should  by  any 
wtys  or  means 
whatsoever  sell, 
dispose  off  or  tn- 
cumber  the  right, 
SfC,  he  might 
haoefor  Life, 
then  his  Interest 
to  cease,  and  the 
Trustees  to  apply 
Bankruptcy  of  C, 


RICHARD  COOPER  ' Plaintiffs; 

and 
CHARLES  WYATT  and  others    -    ^   't)efeii4ant^. 

Christopher  flEBBEjRr,  by  wsWiff,  amongst 

other  Bequests,  gave  and  devised  all  and  singular  his 
Messuages,  Cottages,  Closes,  Lands,  Tenements,  Here- 
ditaments and  real  Estate  whatsoever,  situatt^^  8cc.  tmto 
Richard  Bignell  and  Charles  Wyatt,  their  Heirs  and  As- 
signs, upon  the  Trusts  in  and  by  said  WiH  expressed  in 
favour  of  Testator's  Nephew,  Richard,  aind  his  Chil- 
dren, as  to  one  undivided  Moiety  of  titer  said  Estates; 
and  as  for,  to,and  concerning  the  other  undivided  Moiety 
of  all  his  said  Estates,  upon  Trust  that  th^'saiti  Richard 
Bignell  and  Charles  Wyatt,  and  the  StifVivor  of  them* 
his  Heirs  and  Assigns,  should,  and  did,  'f6r  And  during 

the  same  for  the  benefit  of  his  Children,  Held,  that  on  the 
H.  his  Interest  ceased,  and  his  Children  became  entttled. 
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the  term  of  the  natural  life  of  his  said  Testator's  Ne* 
yihen,  wd  S^vf^iud  Herbertp  receive  aad  take  the  Rents, 
Issuea  and,  Profits /'.of.  wd  laat^nieoAipned  Moiety^  and 
firom  tini^  to  time. p;»y,. apply  and 4i8p9^  of  the  same, 
or  Buoh  paf^t.Q^  pavts  thecqof  a«  they  in  their  discretion 
should  thinfa  pepper^  for  and  towarda  the  maintenanoe, 
edocaiioH.wdtbringing.up  of  all  and  every,  or  such  one 
or  more  of  the  Child  or  Children  of  his  said  Testator's 
Nephew>  said  ,  Samuel,  in  such  parts  and  proportions, 
manner  aiMl.form  as  they  in  their  discretion  should  think 
proper ;  and  in  case,  there  should  be  any  overplus  of  the 
said  Rents,  Issues  and  Profits  from  and  after  such  ap- 
plication as  aforesaid,  then  upon  trust  from  time  to  time 
to  pay  and  deliver  such  overplus  into  the  hands  of  the 
said  Testator's  said  Nephew,  said  Samuel,  but  not  to  his 
Assigns,  for  and  during  the  term  of  his  natural  Life,  to 
and  for  h^  own  sole  use  and  benefit,  and  from  and  im- 
mediately after  the  decease  of  the  said  Testator's  Ne- 
phew, Samuelf  then  upon  this  further  trust  and.  con- 
fidence that  they,  said  Richard  Bignell  and  Defendant 
,CharkA  WjffUt,  and  their  Heirs,  did  and  should  stand 
seised  of  the  said  last-mentioned  Moiety  of  all  his 
j^ti^es,  in  trust  for  all  and  every  the  Child  and  Chil- 
dren of  his  the  said  Testator's  said  Nephew,  Samuel, 
vrhiiob  should  be  living  at  the  time  of  his  the  said 
Sani^»ieQ^B»e,  his  her  and  their  Heirs,  if  more  than 
one^  share  wd  shaie  alike  as  Tenants  in  Common,  and 
not  as  joint  Tenants;  and.in  case  any  of  his  Lands  in 
.CAoffimte.aforj^d^  should  appear  to  be  Leasehold,  he, 
said  Testator^  gi^ve  and  bequeathed  the  same  to  said 
Sdd^ta^  Bignell^jxd  Defendant  Charles  Wyatt,  their  Exe- 
^^tors  and  Admii^islrators,  upon  trust,  that  they  should 
stand  possessed  of  the  same  in  two  equal  Moieties, 
to  for  and  upon  such  trasts  aa  he  th^  said  Testator  had 
before  declared,  concerning  the  Moieties  of  reel  fistaie 
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CASES  IN  CHANCERY. 

respeetively,  or  as  near  ibereto  as  the  law  of  this  realm 
would  permit,  provided^  and  bis  Wilt  was,  that  if  his 
said  Nephews,  or  either  of  them^  should  by  any  ways 
or  means  whatsoever,  sell,  dispose  of,  or  incumber  the 
right,  benefit  or  advantage  he  might  hare  for  life  by 
the  now  stating  Will,  or  any  part  thereof;  then  the 
said  Testator's  Will  was,  that  the  right,  benefit  and  ad- 
vantage of  his  said  Nephew  for  life,  or  sneh  one  of 
them  as  should  so  act,  should  cease  and  determine  as  to 
him  or  them,  and  be  applied  for  the  benefit  of  his  or 
their  Child  and  Children  respectively,  io  such  manner  as 
bis  said  Trustees  should  think  proper;  and  the  said 
Testator's  Will  was,  and  he  did  direct  the  said  Richard 
Bignell  and  Defendant  Charles  Wyatt,  and  their  Heirs, 
to  pay,  apply  and  dispose  of  the  Rents  of  his  said  real 
Estates,  in  such  manner  as  they  should  think  proper,  in 
the  minority  of  any  Person  or  Persons  who  by  his  Will 
should  be  entitled  to  the  same,  to  and  for  the  benefit  of 
such  Person  or  Persons  respectively ;  and  after  divers 
personal  Legacies  to  the  respective  Persons  in  said  Will 
named,  it  was  further  thereby  provided,  that  in  case 
both  or  either  of  his  said  Nephews  should  depart  thia 
life,  leaving  no  Issue  living  at  the  time  of  his  or  theif 
death,  then  the  Moieties  or  Moiety  devised  fiir  the  be- 
nefit of  him  or  them  so  dying,  or  his  or  their  Children, 
should  descend  to  his  (the  Testator's)  own  right  Hms. 
The  Testator  appointed  Rkhard  Bigneli  and  the  Defen- 
dant Charles  Wyatt,  joint  Executors  of  his  WiU. 


The  Testator  died  in  1789.  On  the  loth  NavenAer 
1 814,  a  Commission  of  Bankruptcy  issued  against  iSafmrel 
Herbert,  the  Nephew  of  the  Tedtator,  under  which  he 
was  declared  a  Bankrupt;  and  one  Richard  Herbert 
since  deceased,  and  the  Plaintiff,  were  chosen  Assignees, 
and  the  usual  Assignment  was  made  to  them.    On  the 


CASES    IN    CHANCERY. 

4th  August  1818,  the  Bankrupt's  Certificate  wa^  al- 
lowed. 

At  the  time  of  the  Baokruptpy  o£  Samud  Herbert 
there  were,  and  still  are,  seven  Children  ^ying,  ^hp  have 
attained  twenty-one  years* 
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The  Bill  prayed  on  behalf  of  the  Plaintifl^  the  Assig- 
nee of  Samuel  Herbert,  that  the  Trusto  of  the  Witt  might 
be  peifbnned^  and  the  rights  of  the  Plaintiff  as  such 
Assignee  declared^  and  that  Wyatt  might  bp  dedarsd 
a  Trustee  for  the  Plaintifl^  as  such  Assignee,  and  for  the 
usual  accounts. 

The  question  was,  whether,  on  the  Bankruptcy  of  the 
Testator's  Nephew,  Samuel  Herbert,  the  Rents  of  a 
Moiety  of  the  Testator's  Estate  passed  to  Herberfs 
Children,  under  the  Clause  in  the  Will  providing  that  he 
should  not  sell,  incpmber  or  dispose  of  his  Estate  for 
life,  or  whether  his  Assignee  under  the  Commission 
was  entitled  to  the  same? 

Mr.  Bell,  and  Mr.  Twm,  in  support  of  the  Bill : — 
The  proviso  in  theWill,  that  he  shall  not  sell^  incumber 
or  dispose  of  his  Interests  does  not  extend  to  an  Assign-  ' 
ment  un4er  a  Commission  of  Bankruptcy,  it  not  being 
expressly  mentioned,  nor  any  gi(lt  oyer  in  that  even^. 
lAyx^Kemfcn  held  in  jDoe  ondem.  Mitchemon  v.  Carfer(a), 
that  a  ]Lease  ^en  in  Execution;^  was  not  to  be  consi- 
dered as  an  alienation  of  the  Party  against  whom  the  Ex- 
ecution issued ;  and  in  the  King  v.  Robinson  (ft),  where 
verv  large  words  were  used  to  prevent  an  alienation  in  ^y 


(fl)  8  Term  Rep.  57. 
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muniidrf  ii  ivttktelddJoitthevQittkwrf  of  t^ 

mmt  he  eaqftfew  woidaior that  ptgi^MMie^tbe  Qowrt  beiQg\\ 

alirajTB  buxIods  to  protect  Ihd'  (Jhdiii.  of.  (Qt^iitovp. .  i  oTho  i 

Aaiignmait  nmaiit  by  fte  XeaMtoT  was  av^tr^tot^^npl.'. 

of  Hatbert,  an  AsBignmeni  by  tiBmself^  MJb.lLaA99t9H  . 

ment'by  operation  of  law^  as  ia  tbfe  gmmi  oCi^^iiihruptcy^ 

InrDMHmtti  ▼.  Bedford  (cQ,  th^  deetu^fl^j^vMlf^^sther  . 

thaa'atiyt  oi  Ike  pieoediiig  Cases  4  the.  n¥ciffd8,  tboyi^^^ 

mitlitt  Ga$e^  weredifferont  from  thia^ii^  mpn^(H)9mp9^ 

hemit^..  The  words  thure  w«K^  ''  a6\  ^  th?  Ai^#r 

guDtft  to.'fici^ofii  WcHxttofi^  Uiat  thfi,9lMiq.4hou]4iiti^ . 

paid:.iOi  him  only,  and  thut  a  ^c^ifA  w^pribisiQ.va 

hand  onA  >iio  *other:  should,  bo  .a  sufi^i^i^idischs^^  £djc 

th6  payi^fQi  ihoroof {  his  uitei4.>ein8.th%tr|bo;said  Aur 

iMiity^-  or  Afiy  ^patt  ih^reof^  .shall  not  )on  my  .aqoouat^e 

aKwMittdifiwc  the  whole  teim.oC^ift  Ull^.or for  i^^  jpagpt. 

of  tlpsaid  Tem ;  «dif  the  #^(ma.0hall.bo  ao  fdieBated^ 

the  0aid:;^iintuty  shall  therenj^ii  cease  aiifl  detenniQew" 

Ihd  wcnrdiirf^  diall  not  on  any  acoQiii|t  be  alienated/'  were 

very  iOfinpi^hensive)  and  may  be^  suppQ^ed  to  have  been 

wed  in  eontemidatioii  of  poasihle  Benkcoptcy  i  ao  such 

words iatettsed.iii  this  Case.    .Vl^euithe  Case  oame 

bsjob  np^  tli&Certtfioata  of/  thepTttdgesi  th^  Jfysier  qf 

Ai^IUk^imAi  '^stwas.a  1^017  4ovbtfol  ppi^t^"  and 

dittbiai^  theiBiU  wilhoiitCosts^  M9hee  v.  Uafe  (0» 


li'jf  'i^i 


.>uJ     h 
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'  (<^  Go9ifii^'^  '^.'vi^tl^MiiKi>^     ip  6rVeS4ii4e;  -&.€•<» 
e  fiq.  AtaalfoOflsRMrpeiAeia.  « jsn  tee?^  6  Teon  Ree«  684. 
SiMhopi  V.  Sfegg^f,  cited  2d         (c)  13  Ves.  404. 
Tsnn  Rep.  134  and  13^. 
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with  a  Testrioiioa as to' pattiiig with  tfaesHie; ni^f«r^ 
compreheiMive  wordfe,  and  in  that  erent,  giving  it  9Tsr% 
and  it  was  held  to  cease  by  his  taking  the  benefit  of  ths 
Insolvent  Debtor's  Act;  the  taking  the  ben^t  of  the  ' 
Act  being  a  yolnntaiy  act  of  his  own.  The  Mtuterqf  the* 
Rolb  says,  iii  diat  case,  ^  it  appears  to  me  the  Son  haBJ> 
done  an  act  within  this  Will  to  authorise  or  enqpemr^. 
others  to  receive  bis-  Annaity.  This  dififara  from  the/* 
case  of  the  Bankrupt.  Tlie  Bsnkrupt  had  not  done  any 
thing*  Hie  Insohent  Debtor  was  not  in  a  situalion  ta^ 
be  competled  to  part  with  his  Annuity,  he  mighft  have 
enjoyed  it  for  fak  life.  The  signing  the. Petition 
and  Schedule  appose  to  me  to  be  dear  acts."  The' 
Master  6/  the  RoUs  appeairs  to  have  thought  that  Bank^ 
ruptcy,  even  under  the  very  large  words  in  that  oase^^ 
would  ttdthave  beeu  an  alienationi  under  the  restrio** 
tive  CHause.  Oan  it  be  said  that  a  mere  act  of  Bank«' 
mptcy,  though  not  fcriiowed  by  a  Commission,  would 
have  been  an  aMenstion?  In  WUhmonY.  WUkmumify 
there  win  a  Proviso  against  alienation,  and  on  the  beam 
iog  of  the  Cause,  the  Master  was  diroeted  to  enquiie 
whether  the  Defendant,  WUktmm,  had. charged  or  i»^ 
cumbered  the  Life  Estate  and  Provision  made  for  hiti 
by  the  Will,  so  as  not  to  be  entidied  to  the  personal  i«i* 
ceipt  and  cnjoyaient  thereof,  using  the  restrictive  words 
m  the  Will.  The  ifMer  reported,  that  he  had  doMw 
by  becoming  Bankrupt.  An  exception  was  taken  to  ins 
Report,  and  it  was  referred  back  to  Ae  Mmier  to  review 
his  Report,  and  ta  receive  further  evidence*  Tbe  Mm- 
ier  of  the  Rottt,  therefore,  was  of  the  same  opinion  in 
that  case,  as  he  had  expressedio^  ihie^f.  Hfihu  When 
the  Case  caina  on  ag»nl>efore  Ae  prtientdtfsi^  s^/k 
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i^Ak  (j?)«  for  ftifftfaar  dirciiQtiiUia  upw  th«  Jli^s^^s  re- 
v]cw«d<R*p«tt,  wbiok  Atete4»  th^t  by  the  yaaous  siet§ 
9peoified  ia  Ih^  Report^  (the  exeoutioi^  q£  h  Dee4 
of  IViiat^  a^  Power  of  Attoraeyi  aad  a  Mortgage  or 
A^pre^raaaiby  Wilkim(m}»  tbat  WWcinsoH  had  assigned 
and  disposed  of,  and  otherwise  ohaiged  bis  real  Esta^, 
so  as  not  to  be  entitled  to  the  personal  receiptj,  use  and 
enjojnieBt  thereof;  but  the  Bankruptcy  was  not  men- 
tioned in  such  reTiewed  RepMt,  a^d  the  Master  rf  the 
MolU  held  that  TFtViUaaofi's  aets  were  c^h^  tl^  aU  his 
interest  had  eeased.    In  the  argufaent,  the  Bankruptcy 
of  WiUimm  was  adverted  to,  but  the  Mooter  qf  the 
Rolb  said,  '^  I  am  surprised  that  the  subject  of  the 
Bankruptcy  should  have  been  alluded  to  in  this  aigUT 
ment;  it  is  no^  mentioned  in  the  second  Report,  and 
the  point  respecting  ity  was  decided  by  the  )ate  Master 
of  the  Rotts.'^    Here  therefore  is  an  expreaa  decision  by 
the  late  Master  ef  the  JLolhy  that  Baidunptcy  is  not  an 
alienation  within  words  in  a  Will  t^n#t  alienation  ii^ 
the  most  eomprehensive  teraas  short  of  the  qiention  of 
Bankruptcy.   Nothing  but  an  express  mention  of  Bank- 
ruptcy, as  an  event  in  which  the  Property  is  %q  go  over, 
will  have  that  efieot,  and  disappoint  the  claii^^^  of  Cre- 
ditors. 


Mr.  Home,  and  Mr.  Tinney,  amtra  : — 
We  say  there  has  been  an  alienation  within  the  mean- 
ing of  the  proviso  in  this  Will.  The  intent  of  the  Tes^- 
tor  is  dear.  He  dearly  meant  that  the  Qiildren  of  his 
Nephew  should  take,  whether  the  alienation  of  the  Fa- 
ther wens  vdaBtaiy  or  invohi|ilary.  He  meant^  that  $o 
long  as  he  eonid  reoeive  the  Annuity  be  should  b^ve  it ; 
but  when  4ImI  conld  not  be>  that  hi#  (Md|^  «)»<WI4 


(g)  2  Wils.  C.  C.  47- 
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hare  it  Dommeit  v.  Bedfi^  is  in  pokiL  In  the  «ig^ 
ment  of  that  Ooae  on  the  iasiie  sent  k>  the  Court  of 
KiB^i  Bemh,  sU  the  Cases  were  considered,  and  thc} 
Covrt  hdd  that  the  Auniity  ceased  in  consequonoe  oC 
the  Bankruptcy ;  in  efiect  determHDnig  that  fianhmptegr* 
was  an  aKenwtioik 

In  Brandon  y.  Robinson  {h),  a  Trust  by  Will  was 
created  to  pay  certain  Dindends  from  tune  to  time 
into  the  hands  of  T,  G.,  or  on  his  proper  order  uid 
receipt,  subscribed  with  his  own  hand,  to  the  intent 
that  the  same  riiould  not  be  grantable^  tranrfenaUef 
or  otherwise  assignable  by  way  of  anticipation  of  any 
unreceived  payment  or  any  part  thereof;  and  on  his 
decease,  the  Principal^  together  with  the  Div«iaid8« 
Interest  and  Produoe  thereof,  were  directed  to  be  ap- 
plied by  his  Trustees,  unto  and  amongst  such  Peinon 
or  Porsons,  as  in  a  course  of  administmtion,  would 
become  entitled  to  any  personal  Estate  of  T.  G.,  and 
as  if  the  same  had  been  personal  Estate  belonging  to 
him,  and  he  had  died  intestate.  It  was  held  that  T.  G. 
took  a  life  Interest  in  the  Dindenda  assignable  under 
a  Commission  of  Bankruptcy  against  him,  with  a 
hmitatioii  over  of  the  Principal  to  thosQ  who  would 
have  be^i  entitled  under  the  Statute  of  Distributions. 
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The  Vice-Chanoxllob  : — 
The  true  enquiry  in  this  Case  is,  whether  by  the  ex-^  ^3^  Feb.  1831. 
pressions  used  in  this  Will  it  can  be  collected  to  have 
been  the  intention  of  this  Testator  that  the  Estate 
should  det^mine  as  to  Ae  Nephew  in  the  ev»t  of  hie 
Bankruptcy.  Here  is  no  gift  to  the  Nipphew  other  than 
a  direction  that  the  payment  shall  be  niade  into  hie 


(A)  18  Vei.429;  1  Rose  197* 
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1 8s  1  •  proper  hands,  but  not  to  his  Assignsy  and  for  his  own  use ' 

and  benefit|^wh^ch  e^fjP^e^ipgs  ns^nrjdbr.^^rt  an  in- 


HVifif^W        tention  of  personal  enjoyment  by  the  Nephew,  and  the 
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exclusion,  of  all  wl^o  attempt  to  claim  through  himj^  99d 
m  this^^en^e  Ae  'words  **  liis  Assims  ^ilt'as  \^ell  com- 
prehend the  Assignees  by  operaiioh  oflaw  as'  the'Assig- 

^'»   -^  -xi-      ,  /    '  •  "•    ,*  r       .  j,^     -lU      >/;.  ,u)  /»•.-       " 

nees  byhis.own  act.  ,      , 

^^  Th^  words  of  the  Pifoviso,  if  considered  alone,  are 
vc^,  large,  "  If  by  any  ways  oij  means  whatsoever  he 
shall  siell^  dispose  of,  or  encumber  the  right,  benefit  or. 
ady^ta^e  he  may  have  for  life,  of  any  part  thereof." 
It  is  no  strain  to  consider  his  Bankruptcy  as  a  way  or 
mean  by  which  his  interest  in  this  property  is  disposed 
of;  but  this  Proviso  is  best  construed  by  reference  to 
the  previous  direction  of  payment,  because  the  purpose 
of  this  Proviso  is  merely  to  direc^t  the  application  of  the 
Rents  and  Profits  when  they  can  no  longer  be  paid  into 
the  proper  hands  of  the  Nephew^  and  for  bis  pwn  use 
and  benefit.  We  may,  therefore,  read  the  Proviso  thus — 
when  my  said  Nephew  shall  by  any  ways  or  means  sell» 
dispose  of,  or  encumber  the  right,  benefit  or  advantage 
given  to  him  by  this  Will,  by  which  t  mean,  when  the 
Rents  9.na  Profits  can  no  longer  be  paid  intp  the  proper 
han48  of  my  said  Nephew  for  his  own  tise  and  benefit^ 
according  to  my  previous  direction,,  u^en  suchjight, 
benefit  or  advantage  "shall  cease  and  determine,  as  to 
him,,  and  be  applied  for  the  benefit  of  Ibis  Children.-— 
Upon  the  whole,  therefore,  I  think  that  the  true  con- 
struction of  this  Will  is,  that  the  Testator  did  intend 
that  the  interest  of  the  Nephew  should  cease  whenever 
it  could  no  longer  t>e  the  subject  of  his  immediate  per- 
sonal enjoyment,  and  that  it  did  not  vest  in  the  Assig- 
nees under  His  Bankruptcy. 
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1  HE  Will  of  Thomas  Marvin  was  thus  :r-''  I  give  and  Legtm^  *^'  a. 
bequeath  unto  my  Daughter  Charlotte,  Wife  oi  J anies  MgafM  Plt- 
il6fco«,  of,  8ic.  the  sum  of  200  /.  to  and/or  hef  owniise  *'^»  "  '^  ^^ 
and  benefit/*  and  the  Testator  gave^a  ^^^^er's^n^  '^f -^^J^r^ 
Money,  and  the  rent  of  a  House  to  Trustees,  and  di-      .    -J^.' 
rected  them  to  stand  possessed  thereof  for  the  benefit  ^^  Estate, 
of  the  sai^  Cnarlotte  Abbott  and  her  Children ;  and^tnat 
the  same  should  not  be  subject  to  the  debis',  engagie- 
ments,  or  in  any  manner  under  the  control  of  her  nus- 
band. 

In  August  1818,  a  Commission  of  Bankruptcy  issued 
against  James  Abbott,  and  his  Assignees  claimed  of  tlie 
present  iBiil  the  2001.  Legacy.  !         * 

Mr,  BelLfi^  tlie  Plaintiffs,  contended  this  was  not  a 
separate  Estate,  and  citecl  as  iii  point  Wilts  v.  Sayers  (a). 

Mr.  Siiadweil  for  the  BefeodaAts,  the  Wif&'andt  Chil- 
dren.  citjEKl  a  c^e  in  j  Vin.  95,  which  is  ^ere  stated 
thus,  */ J*.  5.  by  Will  gives  to  his  ^Daughter  -A.  then 
Wife  of  one  Beavis,  his  Gold  Watch,  Jewels,.  C^ina 
and  Household  Goods,  to  be  at  her  disposal,  and  to  do 
therewith,  as'  e^e  shall  think  fit*  The  Testator  ctied. 
Beavis  became'a  ^ankr^ijpt,  an4  it  was  contended 'this 
was  a  Devise  to  the  separate  use  of  .the  Wife,  and  not 

assignable  by  the  Commissioners  of  the  Bankrupt.     A 

■  ■    fT^  .»  ,    i**  i»  ^U"'vr ''^•+n.i '/^  1;  ^'^^.  ♦  A''  .J"  •  ■. 
Case  was  cited  as  before  Lord  Chancellor  .Coumer.  viz. 

a  Devise  to  a  r  eme  Covert  for  her  use  and  benefit,  and 
-   -,  - ,  .'     •  \  »   *'r    4"»*  .tnf^mvoffi"    •      ^ 

held,  that  because  it  was  not  for  her  separate  use,  but 

(a)  Ante,  4  vol.  409.  "^  " 


4*a 

1831. 

^ V  " 
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only  for  her  use  and  benefit,  it  was  the  Husband's ;  but 
the  Matter  of  the  RaUi  naid  henntt^vpry  much  dissa- 
tisfied with  that  determination,  and  here  the  intent 
appears  to  give  it  to  the  separate  use  of  the  Wife^  bud 
a  married  woman  bould  not  hare^  &c.  to  her  own  dis- 
posal, if  in  the  power  of  her  Husban^y  and  the  things 
were  proper  for  her  separate  use,  and  decreed  for  the 
Wife,"  MS.  Rep.  1733,  at  the  Rolls,  Kirk  v.  Paulm. 

He  mentioned  also  Jones  v.  noticed  in  J^umb 

V.  Milne8{b),  and  Johnes  v.  Lockart,  cited  in  ex  parte 
Ray^c). 

Mr.  fffdUandMr.  Combe,  for  the  Defendants,  the 
Trustees. 

The  ViCB-CflANCELLOK  :-"« 

Held  clearly  that  this  could  not  be  considered  as  a 
gift  to  the  separate  use  of  the  Wife,  and  referred  to  the 
Case  of  Witts  v.  Sayers  {d),  as  being  in  point ;  and  di- 
rected a  reference  to  the  Master  to  consider  of  a  proper 
settlement  on  the  Wife  and  Children,  and  the  Costa 
to  be  paid  out  of  the  Testator's  Estate. 


{b).i  Ves.  5M. 
(c)  Ante,  1  vol.  9o6.  The 
mistake  in  tht  statement  of 


that  Case  is  notioed,  ante, 
4  vol.  p.  410,  in  note  (e>  . 
(d)  Ante,  4  vol.  p.  409. 
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BANKS  and  others  e.  SCOTT  and  othen.  .  ***  ^""l*-. 

iR^«  jP.  Sco^,  JLtfcas  Nkholsonj  add  G^wge  SmVA^  (all  ^coct,  I^i^liol- 
since  dead)  carried  on  busiaess  as  Bankers  in  ccyp^rt-  ^°  4*  Smith 
nerahip.  W.  F.  Scott  Bharing  five-twelftha  of  the  profits  ^^''^^  ^  ^^' 
and  losses,  L.  Nicholsoti  two-iwelfths,  and  G.  Smith  .  ^  ..  ' 
five-twelfths.  On  the  aothJamiary  1812,  a  Comnus-  andtDereinteresi- 
sion  of  Bankrupt  issued  against  the  ^nu«  and  the  ed  in  the  profits 
Plaintiffs  were  chosen  Assignees.  ond  losses  of 

such  banking 

mt      •  •      'vv  1      i«    .  11      concerns  respec" 

The  joint  Debts  t>eing  greater  m  amount  mati  the  ^,-^^  osfiMmos- 

joint  'Effects,  the  Flaintrfis  sold  the  separate  Estates  of  Scott  forfive- 

the  Bankrupts,  for  satisfaction  of  the  joint  Debts,  after  twelfths^^xclioV 

payment  thereout  of  the  separate  Debts  of  the  Bank-  >o°  for  troo^ 

rupts.    The  separate  real  Estate  of  W.  F.  Scott  pro-  ^^^^  ond 

duced,  after  payment  of  his  separate  Debts,  the  sum    °^-^  '^'^' 

of  '64,040/.  12s.   1  J.    hi6   sepalrate  ^personal  Estate  q^  tkelothJ  « 

3,298 1.10  8. 6d.  making  togeAer  67,339  L2s.fj  d.  wluch  nuary  181s,  a 

Plaintiffs  received  and  carried  over  to  the  account  of  die  Commission     of 

Bankrupts' joint  Estate.    The  separate  real  Estate  of  ^onkntpt  was 

L.  Nicholson  produced   the  sum  of  13AH/-  ^i«-  6^^  awarded  against 

his  s^pamte  personal  Estate  13,701/.  i»8.  3d.  making  ^'^J^''^^ 

Joint  and  sepo" 
rate  debts  of  said  Bankrupts  xdth  interest  ^/Mts  paid.  To^ompkte  mch  payment y  real 
Estates  of  great  vahtcbdonging  to^  the 'Bankrigft^BofAtj  were  sM  by  the  Assignees^ 
dnd  an  the  whdky'the  said  Bankmpt  contributed  ppwtofds  of  46,000  /.  beyond  his 
proportkmate  share  of  the  losses  of  the  Firm.  Part  of  said  Estates  xoere  sold 
during  the  life  rf  the  Bankrupt,  Scott;  part  xoere  contracted  to  be  sold,  but  not 
sold  at  the  time  of  his  death,  and  the  remainder  were  sold  since  Ids  death 
and  a  surplus  remained  in  the  hands  of  the  Assignees.  Held,  that  the  Heir  of  Scott, 
as  such,  had  no  daim  in  respect  ofthe'Estates  of  the  Bankn^,  Scott,  sold  in  his  life 
time,'the  same  being c&nfUrttdxMt  and  out,  and  the  produce  maut  be  taken  as  it  is 
found;  but  that  the  surphs  monies  in  the  hands  ofthePkmt^,  to  the  amount  of  the 
produce  of  the  Estate  sold  after  the  death  of  Scott,  the  Bankrupt^  belonged  to  the 
Heir  at  Law,  with^four  percent,  inttrest,  unless  R€nis  and  tn^s  were  claimed. 
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1891/  .  real  ^tate  oemitned  uiuiql4  and.  after  Hsm  HidiitKAi 

'  ■  ^  ^  contracte4  to  sell  ibe  same  for  g^fi^g  t  lAick  (^tiacta 

^^*^^  were  afterwarda  completedy  and  tl^  Bjloi^y  na^iifed  by 

*"*^^^  thePlabtiffa. 

SCQTt 

%nd  other|.  AU  the  real  Estate  of  George  Smith  waa  sold  by  tbe 
Flhuntiffly  and  the  Eurchaae-money  receivjed  in  bis  lifiB* 
timeby  the  P^nti£b;WaHt]leI)ed£Btate  o££.2^i^ 
son  was  sold,  and  the  PurdiaBermonQy  paid  ia  bis  lifs- 
timei  except  a  small  part  which  was  sold  after  his  deaths 
ihe  Pnrch^e-mohay  for  whioh  remaioed  unpaid. 

Att  the  Estates  of  the  several  Partners,  so  sold,  wers 
iu>ld  prior  to  the  final  Dividend. 

The  pnuferoE  the  Bill  was,  that  the  Bights  and  In- 
terests of  the  several  Defendants,  to  and  in  the  Sispliis 
remaining  in  the  hands  of  the  Plaintiffs,  and  any  farther 
Jttonies  t6  be  collected  by,  or  yet  to  come  ta  the  hands 
o(  the  Blaintifi  as  Assignees,  might  be  declared  by  the 
Court. 

The  Defendant  W.  R  Scot^  by  his  Anfwer  insisted, 
^  that  as  the  Hair  at  Law  and  personal  Bepsesentative  of 

W.  F,  Scott,  he  was  entitled  to  the  whole.  Balance  or 
Surplus  as  against  th^  said  James  Nicholson  and  William, 
SmiAf  t|ie  H^eirsat  Law  and  personal  Bq>vesentatives  of 
Lucas  Nicholson  and  Qeor^  Smtk^  and  he  and  Thomai 
JFl  Scott  for  thajt  purpose  insisted,  that  the  excess  which 
the  said  WHUdm  F.  Scott  Qontributed,  as  mentioned,  in 
the  Billy  out  of  his  separate  Bxiperty  to  the  liqiiidation 
of  the  joint  Pebts,  beyond  his  due  proportion  of  fiye«. 
twelfth  parts  or  ibai^s,  ought  to  be  repaidtatheBstat&of 
WilKwn  F.  Scott^  oat  of  the  Monies  so  remainiug  in  the 
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•  *   ^  r;  •  ?:    :  v     '  "•' -  ;- ^ '^  / '-  •.:■     i  •^.^•^:"    tJ  /.  .'     v' 
hands  o£,  tbe  Plainti^  as  4^ssi^ee9 ;  jpiid^  fLi^  fy^yt^l^^, 

Bstate  of  the  Bankrupts,  that  is  to  say,  ib^  E^^^  c^ 
the  said  W.  F.  Scottf  ought  first  to  receive  out  of  such 
Mqiiie^ifSach  a  ^m^f  Money, tM^bfjii^  appn  ta^be 
the  excess  pi  his  contribxrtions,  beyoncj  iwhat  ^h^  said 
W.  ,F,  ,Scptt  ought  to  haF.e  contributed  witli  Veference,. 
to  the  actual  contribution  of  the  said  Lucas  Nkkfjhon  i 
and  if  after  such /payment  to  the  Estate  ol\  William  P^ 
Sl:oif£,'tnere  should  remain,  a  Surplus,  then  the  £^tat€  of 
the  said  Vtilkam  P,  Scott  and  the  said  Lvcas  Nichohon 
re^pectiyely,  ought  to  receive  out  of  such  S^^p^a8  sych 
Slims  6(  Money  respectively,  as  should  appear  to  be  the 
excesses  of  their  contributions  respectively,  beyond 
what ^ the  said.jTT.  P.  Scott  and  Lucas  NicAo/son  respec- 
tive ly  cjught  t^  have  contributed  with  reference  to  the 
actual  contribution  of  the  said  George  Smith ;  and  if 
dR,er  auch  payments  to  the  Estates  of  the  said  W.  P. 
Scott  2Lqd  the  said  Lucas  Nichokon  respectively,  ther^ 
should  remain  a  Surplus^  that  in  such  case  the  Estate 
of  the  said  W,  P.  Scott,  and  the  Estate  of  the  said 
Lucas  Hkholson,  aijid  the  Estate  of  the  said  George 
Stmiih  respectively,  wotdd  be  entitled  to  the  same  in  the 
proportion^.  aforesaid  ;^  that  is  to  say,  five-twelfths,  two- 
tweUth|^afid  five-twelfths  respectively.  The  Defendant^ 
md  the  sii^  Thomas  Fentan  Scott,  Airther  insisted,  thai 
upon  aKe^ulat^<in  made  on  the  principle  before  ^stated, 
tho  l^tate  of  the  said  TF:  jP.  Scott  would  be  found  to  bc^ 
enti<jCedto  receive,  \n  th^  first  place^  oqt  of  suc)^  Monies, 
the B]BiijLof  i6,Sii^ (.  7 «•  &  J..  The  Djsfenc^t  further-siibr. 
mitte^.  tt^t  as  the  Heir, at  I^w  of  the  TesUt9r  Willi^n^ 
^  Siiottyjne,  wa^  emitted  to  claim,  as  against  th^  said 
r.  jp.  Seott^  the  whote  of  the  said  sum  of  4J3.847I  S  s.SfL 
or  so  much  thereof  as  the  Surplus  in  the  hands  of  the 
Plaintift,  and  any  further  Monies  to  be  collected  or 
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real,  ^tate  semataail  uiuiql4  and.  after  tiia  Haiiitxfii 
contracte4  to  bIbU  ibe  same  for  9,64s  L  lAick  pGa\tcacta 
were  afterwards  completady  and  tl^  Bjloi^y  na^iiifed  by 
tbeBIabtiffa. 

AU  the  real  Estate  of  Geof^  Smth  was  sold  by  tbe 
Flainti&y  andtbeCurchafie-money  received  in  bis  lifiB* 
time  by  the  Plamtifb;  and aU  die  red  Estate  o££.lffi^^ 
son  was  sold,  and  the  PurdiaBermoney  paid  in  bis  bfie- 
time,  except  a  small  part  wbicb  was  sold  after  bis  death, 
liie  Porch^e-monay  for  wbioh  remained  unpaid. 

Att  the  Estates  of  the  several  Partners,  so  sold,  wert 
iu>ld  prior  to  the  final  Dcridend. 

The  prayer  (£  the  Bill  was,  that  the  Bights  and  In- 
terests of  the  several  Defendants,  to  and  in  the  Sispliis 
remaining  in  the  bands  of  the  Plaintiffs,  and  any  farther 
Jttonies  t6  be  collected  by,  or  yet  to  come  ta  the  hands 
oi,  the  Blaintifi  as  Assignees,  might  be  declared  by  the 
Court. 


The  Defendant  W.  R  Scot^  Ixy  his  Anfwer  insisted, 
that  as  the  Hair  at  Law  and  personal  B^vesentativ&  of 
W.  F,  Scott,  he  was  entitled  to  the  whole.  Balance  or 
Surplus  as  against  th^  said  James  NkAoIson  and  William 
SmiAf  t|ieH,eir&at  Law  and  personal  Bq>resentatives  of 
Lucas  Nicholson  and  JQtorge  Smth;  and  he  andlKomoi 
11  Scoit  for  thajt  purpose  insisted,  thsjt  the  excess  which 
the  said  WilSdm  F.  Scott  Qontobuted,  as  mentioned^  in 
the  Bill,  out  of  his  separate  Bxiporty  to  the  liquidation 
of  the  joint  9ebts»  beyond  his  due  proportion  of  fiye« 
twelfth  parts  or  shai^s,  ought  to  be  repaidtatheBstate  of 
William  F,  Scott^  oat  of  the  Monies  so  remaining  in  the 
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I    .  xr^^:  - 


liands^  oi,  the  ^lalnti^  as  ^Assignee^ ;  jpnd^  p^  f^^^^ 

Bstate  of  the  jBankrupts,  that  is  to  say,  |;^^^^|aAe  oC 
the  said  W.  JP.  Scoti,  ought  first  to  receive  out  of  such 
Mqme»,such  a  5^^  tf^be 

the  excJBss  pf  his  contributions,  beyoncj  what.ih^  sajc^ 
W.,K^$cpit  ought  to  haFe  contributed  with.  V^fe^enc^ 
to  the  actual  contribution  of  the  smd  Lu€ais:Nicholson  i 
and  if  after  such  .payment  to  the  Estate  of  William  f\ 
Scott^  there  shot^ld  remain,  a  Surplus,  then  the  listate  of 
the  said  ytilHam  F.  Scott  and  the  said  Lucas  Nicholson 
rcfippectj^ely,  ought  to.  receive  out  of  such  Siyphis  sych 
stuns  of  Money  respectively,  as  should  appear  to  be  the 
excesses  of  their  contributions  respectively,  beyond 
what  ^  the  said  W.  P.  Scott  and  Lucas  Nicholson  respec- 
tive ly  Qught  to  have  contributed  with  reference  to  the 
actual  contributioq  of  the  said  George  Smith ;  and  if 
after  auch  payments  to  the  Estates  of  the  said  W.  F. 
Scott  ai^d  the  said  Lucas  Nichobon  respectively,  ther^ 
should  remain  a  Surplus^  that  in  such  case  the  Estate 
of  the  said  W,  F,  Scoit,  and  the  Estate  of  the  said 
Lacas  Nichoison,  ai^d  the  Estate  of  the  said  George 
Stmiih  respectively,  wotdd  be  entitled  to  the  same  in  the 
proportion^,  afoYesittd ;,  that  is  to  say,  five-twelfths,  twor 
twelfth|^a|id  five<-twelfths  respectively.  The  Defendant^ 
woid  the  si^^Thomfs  Fenton  Scott,  further  insisted,  that 
upon  ^c^ulatj<in  made  on  the  principle  before  stated, 
tha  l^tate  of  the  said  W.  F.  Scott  would  be  found  to  be^ 
enti4^ to  receive,  in  the  first  place,  out  of  such  Moutes. 
the  BjBiifLOt  ^6,^7  f  7  s-  Sd.  The  Defendant  further  sub^. 
mitte^.  tUat  as  the  Heir  at  Law  of  the  f  estator  Wiiiium 
2^  S^tyJie  WM  entitled  to  claim,  as  igai n^t  tlj^  eaid 
T.  F,  Scott,,  the  whole  of  the  said  sum  0^4^,847  i  '7  s^HtL 
or  so  much  thereof  a^  tne  Surplus  in  the  hands  of  the 
Flaintii&i  and  any  further  Monies  to  be  collected  or 
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received  by  them  as  Assignees,  might  be  suffieient  to 
answer,  and  all  further  Monies  which,  on  the  principle 
before  stated,  might  be  found  coming  to  the  Estate  of 
the  Intestate  W.  F.  Scdtt.  The  Defendant  then-slated 
his  belief,  that  if  the  Plaintiffs  had  waited  to  collect  Ibe 
outstanding  joint  Property  of  the  Bankrupts,  it  Would 
have  been  unnecessary  to  sell  the  whole  Of  tfae*8€|mr|Mte 
real  Estate  of  the  said  William  F.  Scott  for  payment  of 
his  separate  Debts,  or  the  joint  Debts  of  (he  Bankrupt^i 
and  that  the  Plaintiff  might  with  snch  joint  Pro|Mt|r 
alone,  when  collected,  or  with  the  same  and  tbfeiiBC^rMie 
personal  Estates  of  the  said  Bankrupts,  and  so  much  of 
their  real  Estates  as  it  was  necessary  to  sell,  hkve^f^aid 
the  whole  of  the  said  joint  Debts  and  Hie  iTiter^itt 
thereon;  and  that  in  such  case, so  much  of  the  refedGBfal^ 
of  the  said  W.  F.  Scott,  as  was  not  sold,  would  lism^M- 
mained  vested  in  the  Plaintiffs  as  Assigned,  in  IVOilt 
for  the  Defendant,  as  the  Heir  at  Law  of  the  said  WiU 
Ham  F.  Scott.  He  further  submitted,  that  tiie  Motaies 
now  remaining  in  the  hands  of  the  Plaintiff  ought  (a  be 
considered  as  the  produce  of  the  real  Estalea  of  Wil^ 
Ham  F.  Scott,  which  in  that  case  would  not  hAve  been 
sold ;  and  that  any  further  Monies  which  should  come 
to  the  hands  of  the  Plaintiffs  as  Assignees,  on  accoiuit 
of  the  joint  Estate  of  the  Bankrupts,  ought  also  to  be 
considered  in  the  same  point  of  view  as  real  Estate ;  Md 
that  the  Defendant,  as  the  Heir  at  Law  of  the  sml 
W.  F.  Scott,  is  accordingly  now  entitled  to  be  iti  the 
same  situation,  with  respect  to  the  Monies  so  remaining 
in  the  hands  of  the  Plaintiffs  as  Assignees,  or  to  eotte 
to  their  hands,  as  he  would  have  been  in  with  respect  to 
the  said  separate  real  Estate  of  the  said  William  F^Sc6ft 
if  only  so  much  thereof  had  been  86ld  as  was  nectosaty' 
ultimately  to  pay.  the  said  joint  Debts  and  Interest 
thereon,  and  is  accordingly  now  entitled  to  receivle  from 
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JtfaePlakttiffsi:  imthe  first  place,  ihe  said  Balance  now  re- 
jtoaining  in  their  .hands,  ^and  any  further  Monies  which 
maj'  yet  come  to  their  hands^  on  account  of  the  joint 
iSitateiof^theiaaidBanknipts,  not  exceeding  the  said 
jittmor46>847/.  7^.  $tf.  which  will>  upon  the  calcula- 
.tiitti' before.  mflOtioned^  be  found  to  be  the  Sum  which, 
*m  between  the  Estate  of  the  said  W,  F.  Scott,  and  of 
i^B.Bmd  i^ucas  Nicholson  BJid  George  SmtM,  the  Estate 
.of^ihft  said'IF^  jP.  Sc(4t  ought  to  receive  in  the  first 
^lace.ott  of  the  Monies  so  remaining  in,  or  yet  to  come 
in,  tl])e  JifOidB  of  the  Plaintifis  as  Assignees. 
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.  "^  Mr.  .{faff,  for  the  Plaintiffs,  stated,  that  as  Assignees 
they  .were  desirous  of  distributing  the  Property  as  the 
iGouitafaould  direct;  and  the  point  to  be  ai^ued  was  be- 
tweeH'Tthe  Heir  at  Law^  and  the  persomd  Representa- 

,ti?ceof  W.F.Scott. 


V  Mh  Beli,i  and  Mr.  Rose,  for  the  Heir  at  Law.  The 
jOasefis  newi  Bromley  ▼.  Goodere  (a)  decides,  that  if  the 

reed  Estate  had  not  been  actually  sold,  Mr.  Scotfs  Heir 

rWoald  have  been  entitled  to  it,  and  as  it  has  turned 

ifQUt'that.  the  real  Estate  sold  since  Scott*s  death,  need 

.'BO^haye)  been  sold  if  the  other  Effects  had  been  got  in, 

ibir  Heirat  Lf^w  is  entitled  to  be  reimbursed  the  prod\ice 

i  of  theae  Estates  sold  since  Mr.  Scott's  death.    In  Brom- 

ihy  y*  Goodere  the  decree  was;  that  if  necessary  a  suf- 

<  ilcient  part  of-  the  real  Estate  should  be  sold  to  pay  the 

Interest ;  and  the  surplus  of  the  Money  arising  from 

.such  Sale,  if  any,  to  be  paid  to  the  Heir,    The  same 

rule  must  prevail  though  the  Estate  has  been  sold. 

With  respect  to  the  Estates  sold  in  the  life-time  of  the 

.Bankrupt,  it  would  be  difficult,  perhaps,  to  contend  that 


.  (a)  1  Atk.  76. 


(6)  1  Jac.  c.  15.  »•  151. 
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ih^  MalfiBtatsfivtU  not;  i&t  •ntrj^^pUfpoMiiatit  con- 

question  is,  wh^tter  Hik^  >A(^  6f  B^ijiiw^  jiolatM« 
to  Bankruptcyi  do  not  so  operate  on  the  real  Estates  of 
Qankfttpto  fio  as  to  extifipashtiiy  claim  jeftbe*  Um  as 
•aoh>  to  ft  Surpbia  ?  Th«  Steiute  pf;  J#sm  (^  dinects, 
^atia  eaise  of  aSurplus,  the  saioje  j^honld-^fM^  to  the 
Baidcrupt,  bis  Ex^utprs^  AdministraitDis  fund  Assigns, 
treating  sueh  Surplus  as  personal  B^lMe,  The  real 
Estate  sold  in  the  life-time  of.  the  Bankrupt  is  eon- 
Yerted  and  gone ;  the  Heir  can  have  no  dsiin  in  reqpe^t 
of  that ;  and  the  real  Estate  sold  after  Scoff's  ^eftth^  waft 
necessarily  sold  to  pay  the  DdbtSi  thera  heiag  than  no 
other  Effects  in  the  Plaintiffs  hands  for  that  purpose, 
and  therefore  that  Estate  must  be  considered  as  con* 
verted,  and  go  to  the  personal  Representatives  of  Scait 
the  Bankrupt.  The  real  Estates  of  the  Bankrupt  have 
been  duly  sold  under  the  Bankrupt  Laws,  and  those 
Laws  do  not  regard  the  peiffonal  Estate  as  the  primary 
Fund  to  pay  the  Debts^  but  treat  both  as  equally  liable, 
and  in  this  respect  differs  from  the  ordinary  adminis^ 
tration  of  Estates. 


The  Vice-Chancellob  : — 
As  to  the  real  Estate  sold  or  contracted  to  be  sold, 
during  the  life,  of  the  Bankrupt  Scott,  it  must  at  his 
death  be  considered  as  converted  into  Personalty  \  but 
as  to  the  real  Estate  which  was  unsold  and  uncon* 
tracted  (or.  at  the  death  of  the  Bankrupt,  it  is  to  be 
considered  as  descending  to  his  Heir,  subject  to  the 
charge  created  by  the  provisions  of  the  Bankrupt  Law» 


(h)  1  Jac.i,  C.15,  8.15. 


GASBS  IN  CHANCERY. 

for  the  payment  of  his  Debts*  It  can  make  do  dif- 
ference in  principle,  whether  such  a  chaige  be  created 
by  the  provision  of  the  Law,  or  the  provision  of  the 
Party.  As  flit  as  the  real  Estate  js  not  exhausted  by 
that  ekarge,  it  is  the  Property  of  the  Heir. 

Hie  Bankrupt  Laws  had  no  purpose  tp  alter  the  cha- 
racter of  surjdus  Property  between  the  real  and  personal 
Representative  of  a  ^adcrupt ;  and  as  to  the  charge 
for  payment  of  Debts,  created  by  Bankruptcy,  upon  the 
real  Estate  of  a  deceased  Bankrupt,  his  personal  Estate 
is  to  be  considered  as  first  applicable;  and  to  the  extent 
in  which  it  shall  ultimately  appear,  that  the  real  Estate 
was  not  required  for  the  payment  of  Debts,  the  Heir 
is  entitled,  in  the  first  place,  to  be  indemnified  out  of  the 
Suiplus. 
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P  R  I  N  C  I  P  A  L  ,  M  A  T  T  E.R  S. 


»  ,  ACCOUNT. 

,  See  Partition. 

ACCUMULATIVE  LEGACIES. 

The  doctrine  aa  to,  and  as  to  the 

admifldbility  of  evidence  in  such 

,  cases.,  [HuraY.Beach'\    -    351 

ADEMPTION  OF  LEGACY. 

1.  Testator   bequeathed    400/.   to 
trustees,  to  paj  the  interest  to  his 
,  dau^ter,.  a  married  woman,  for 
.  her  sole  use. during  her  life,  and 
then  to  paj  the  same  to  her  husband 
for  his  life,  and  after  his  death  to 
•  pay  the  principal,  to  their  children 
.  «m  attaining  twenty-one.    It  ap- 
peared by  evidencci  that  the  testa** 
tor  aflemc/ards. advanced. loo/.  to 
.the  husband  .of  his  daughter,  and 


that  he  gave  a  receipt  for  the  same, 
expressing  it  io  be  as  part  of  the 
portion  of  his  wife— «nd  the  testa- 
tor indosed  the  recey>ty  together 
with  his  willy  in  an  envelope— and 
that  since  the  wife's  death,  the  hus- 
band had, received  only  interest 
on  300/.  for  many  years.    Held, 
that  the  gift  of  the  100/.  was  not 
an  ademption,  pro  tanto,  of  the 
legacy  ■  [Bell,  and  others  v.  Cofe- 
ntan]  --------    aa 

a.  Bequest  of  two  poKcies  on  a  lifoi 
upon  certain  trusts.  The  amount 
of  the  policies  •  was  received  by 
the  testator.  Held,  the  l^gadea 
were  adeemed.  [Barker  and  Vx. 
V.  Rayner  and  others]    -    -    ao8 

ADVANCEMENT. 

Stock  purchased  by  a'  father,  after- 
wards a  bankrupt,  in  the  names  of 
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.  bia  MQUf  a  Qoinor^  and  a  tnntee, 
I,  ,if . mdim>  4hd.  pi<ov^Qii»  of  the 
[Bronm  v. 
-    -    53 


Z>  £  X. 


♦•■  .    -.'.    r  -'AOEIST.'  •- 

thb  dgent  of  9  trustee  for  sale  of 

'an  estate,^employed  by  the  trustee 

'  tb'sell  the  same,  cannot  himself 

"become  the  purchaser.  [tHAuMbe 

▼.  Minchin]  ------    91 


AMENDMENT  OF  BILL. 
See  Pbacticb,  6. 

AMENDMENT  OF  PLEA. 

'.,""*  ANNUITY. 
See  Fbmb  Covert. 

( 

ANSWER. 
•    Ste  iMttHtiiiBiios. 

APPOINTMENT. 

'  A  iXJ^V'er  of  appointment  m  a  grantee 

'    for  life,  though  in  favour  of  par- 

'    tidiliir  obj^6t»,  is  extinguished  by 

a  recjbvery.  [Sfniih  v.  Death]   371 

AVEftMBNTS  IN  PtiiliiJ*. 
See  PifBA,  3. 


AWAftD. 


A  submission  to  an  award  may  be 

.  mad^  a  rule  of  court  afkcr  the 

award, is^mada  [Smithy. Sj^me$]  74 

BANK, 
See  Dcif URBSR,  8. 

BANKRUPTCY. 

liee  ApVancbmsmt.— i>EMtrRRER, 
3. — Practice,  10. — Vevdor  and 
Vendbb,  3. 


1.  V.  and  Co.  creditors  of  U.  and  Co. 
being  diflpleaisMxnih  Uie  conduct 
of  Wilbraoi  g^e  pf  the  partners  in 
the  firm  of  U.  and  Co*  they  ar- 
rested U.  and  Co.  All  the  partners, 
ezc^e  WQftrsti),  put  id  Wk  btiit 
he  continued  in  prison  two  months, 
and  a  commissioil  wisisstied  ^jgaitiit 
hhh  by  U.  atid  Co.  Wi^ran  peti- 
tioned to  supertede  ind  ciWmifa- 
sion,  on  the  ground  that  it  was 
taken  out  foi*  the  purpote  df  dis- 
solving tlie  partnership  as  to  him. 
Held,  that  a  tommi^ioh  is,  in  a 
sense^  a  legal  rights  and  k  not 
affected  by  any  bye-dbjeci  in  &e 
party  suixig  ii  ou^,  unl^  d£ere  be 
frajud;  ^d  petition  di^ssed. 
(ll^parUiVilbrantnreif^iBnnri']! 
1^,  On  a  separate  commission,  agtfittt 
I  .i,).  o^e  (>f  a  firm,  a  joinl  and  sepatUte 
qr^tor,^  who  in  resi{>ect  of  his 
joint  debt,  had  tike^  a  warrant  ^ 
attorney,  tod  sued  out  a  separate 


exeeutiOD  ngtunst  the  bankrupt; 
held  entitled  to  prove  his  separate 
debt^  Without  ^ving  up  his  ene- 
cOtloh.  [Ex  parte  Stanbcfraugh]  89 

a.  Petftioliing  creditof  a&owed  hia 
costs  of  resisting  an  application  to 
supersede  the  commission,  out  of 
the  bankrupt's  estate.  [Ex  parte 
BoUomley  in  re  Craiiaoihtr]     -    91 

4.  C  and  Co.  being  embarrassed,  the 
Bankof  En^andagreed  to  advance 
them  40,000^.  upon  acceptances 
of  thefiiendsof  CaadCki.  The 
acpqptances  were  given,  and  the 
acceptors,  or  Any  substituted  ac- 
ceptors, were  secured  by  C.  and 
Co.  assigning  to  trustees,  for  that 
purpose,  certain  property  in  Ame- 
,  rica.  T^ro  of  these  Acceptances 
wfeire  thus :— C.  and  Co.  drew  a 
'  Kli  on  J.  and  W.  J,  for  2,500/. 
which  they  accepted,  and  it  was 
indorsed  by  G.  and  Co.  to  the 
Bank.  S.  accepted  another  bill 
txythat  amount,  drawn  by  J.  and 

*  W.  9.  whidi  wasalso  given  to  the 
"^afnlt.  Thti  b3b,  when  they  be- 
came dne,  were  renewed.    Before 

'the  renewed  acceptsDace  of  J.  and 

'     IV.  J. '  became  due,  they  stopped 

'  'paymeiit ;  and  R.the-drawer,  being 
'  ei^ddispon;  be  dhtaitied  an  accept- 

'^  ante  from  C.  T.  T:  and  indorsed  it 
'  to  Ifae  Bank;  and  the  acceptance  of 
J;  slndf  W.  Jv  was  therenpcm  de- 
livered t6  lum.  J.  And  W.  J. 
Becb^uihig  bAhkmpts,  R.  proveA  the 
amount  of  their  acceptances  in  his 
possession,  tod  received  eighteen 
Aillings  in  thepound.  On  petition; 
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tte^iodf  ef  R.^w«i  ordered  te  be 
ezpu^lged,  tMi  dl^M^ds  tepaid, 
and^id  bill  deHveM  upw  [Ei  parte 
HufOer  and  toother  in  f%  Godd- 
child]*    -    -    -    rf    .    -    .  16^ 

5.  A  creditor  who  has  a  right  to  elect 
between  johit  and  separate  estate, 
must  ftitke  bin  Section  before  a 
dividend  is  declared  of  the  ci^tate 
against  which  he  has  proved.  His 
election  Is  gone  If  he  Abed  any  act 
in  Uie  character  in  which  he  has 
proved.  [MxparU  Husband  in  re 
Blackiume]    «...    1    418 

6.  Scott,  Nicholson  tod  Smith  cer- 
ried  on  business  as  bankers  in  part- 
nership, and  were  interested  in  the 
profits  and  losM  df  such  btoking 
concerns  respectively,  as  follows:— 
Scott  for  five-twelfths,  Nicholson 
for  two-twelfths,  tod  Smith  for  five- 
twelfth  parts.  On  the  aoth  January 
1813,  a  commission  of  bankruptcy 
was  Awarded  against  them,  but  the 
ftlll  amount  of  the  jomt  and  sepa- 
rate debto  of  ^aid  bankrupts,  with 
mterest,  was  paid.  To  complete 
such  paynenti  raal  estates  of  great 
value,  bdonging  to  the  bankrupt, 
Scott/  W8f  e  sold  by  the  assignees ; 
and  oD  the  whoIe>  the  said 
bankrupt  contributed  upwards  of 
4^,000/.  lileyo^d  his  proportianate 
share  of  the  lasses,  of  the  firm. 
Part  of  said   estates   were  sold 

^  during  the  lift  xif  the  bankrupt, 
Scott;  part  were  contracted  to  be 
sQ^^qot  sold  at  the  time  of  his 
death,  and  the  remainder  were 
sold  smc%  his  death ;  and  a  surphis 
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^.'temained^iti  '-tlie^  hBod»ai('ilam  as* 

.'tignees.    Held,  that-.tiK^^heir  of 

v^MblV*  at''titfdi,flMid^iii(yMdai&i  in 

.  ^te^j^tm'oti  the  teiates  of-  ttobatik- 

'  vupC^^  Sfotikyoiold  iii  hi^  lfi»4ifne, 

■J  cM  mn^hemg'^tftienti  out  and 

/xm^(^a6AiA»'*pv^dM0B )  mam  be 

^sU*ei»3Mt'k  kfbiifid;'biuttthat.the 

>!>  ailppli)il>BMmite^in  the  ba^ds  of  the 

'^flatelM;  to  tfie:amoiuitef  the  pro- 

«  4iice  of  the  estate  sold  after  the 

death  of  Scott,  the  bankrupt,  be 

.  longed  tojtbeheirftt  law,  with  four 

per  cent  interest^.unless  rents  and 

prt^fitsirere  claimed.    [Banks  and 

.  6)Stittt  V.  IScan  and  others]  -    493 

BREACH  OF  TRUST. 

See  Waste. 


CHURCHWARDER 


.1::         CHARITY. 

See  Mortmain. 

The  Skinners  Company  held  to  be 
-:.|awt(pes  <pf  4;ertain  lands,  in  their 
.  oorgK^iate  character,  as .  governors 
\  4o(  chp  possessions,  revenues  and 
:  .goods  ofi  the  free  graaamar  school 
,  ofSirA.Judd,  Knight,  in  the  town 
.pflTaabfUge^  Kent;  and  that  the 
*  ^mm  aia^ddby  tbem,  according 
>t1{a<>fthe^lei»)r  orietters: patent  of 
t  SdmodiheSixth,  ''forthesiqpport 
.  of  the  master  and  under-rmaster  of 
.  ihe  Bfid-schrtol,  and  for  the  repara* 
,  lion  4if, the. said  lands  and  tene- 
t  saeats>  and  not  otherwise^  nor.  to 
« any. ether iises.and intentf^'t  [  The 
r.  Athmet^eneral  v.  Skinner^^  Com" 
; /Kiny  and  another]     -  .-    -.173 


Couitwill  not  decree,  a  rate  to  be 
made  to  reimburse  a  former 
churchwarden  monies  laid  out,- 
.  whilst  in  office^  in  pucsuance  of  a 
vestry  or^er.  If^i^h^ker  v. 
Thompson  and  others]     -    -    -  4 

COMMISSION  FOl^  tH£  EXA- 
MINATION  OF  WITNESSES 
ABROAD. 

See  DaMua&sa^.s.  .   /    > 

COMPENSATION. 

*    See  Executor,  21. 

COMPROMISE. 

Terms  of  compromise  of  a  suit  and 
an  action,  agreed  upon  out  of 
court,  and  afterwards  disregarded, 
cannot  be  enforced  on  a  motion  in 
the  suit.    [Forsj^ih  v.  Manton]  78 

COPYHOLD. 

.  &«.MoJiTGAQB.. 

COSTS. 

See  Ne  £x£At. 

.  Items  in  a  aalidtor's  l^iO  were 
charged  to  the  plaintiff  in  respect 
of  the  defence  ;of  a  third  person, 
at   the  plaintiff's  re<|uest.     The 

,  solicitor  did  not  show  that  he  was 
employed. in  such,  de&nce  by  the 
|daintiff,and  the.  items  were  struck 
out; .  and  held,:  that  ..such  items 
were  to  be  computed  among  the 


ileduetbiMf^  fo>  I§i6^pui!pdfleqf:de- 
CerminingHipen  whom  the  costs  of 
the  taiition'Wer^  to'fUI.  [Jtigbif 
v.Echbardsy  -  -  -  -  -  ^o 
a.  On  a  decree,  liberty  was  given  to 
thep1liintiff*to  bring  ah  action  in. 
the  Cbtift^bf  Kirig's  B^ch,  and 
an  action  was  brought.  The  de- 
fendaj(i^  applied  to  a  Judg^  of  the 
Court  of  King's  6ench,  for  the 
usual  order,  for  security  for  costSy 
the  plaintiff  being  resident  at 
Paris,  and  so  sitoted  in  his  bill.  The 
Judge  referred  the  application  to 
the  Coiirl'dr  Chancery,  and  the 
Court  ord^ed  such  isecority  to  be 
given.     [Desprez  v.  Mitchdl]     87 

3.  Assignees  who  gre  brought  before 
the  Court  by  a  supplemental  bill, 
may  be  made  liable  to  the  costs  of 
the  wjiole  suit.  [WhUcomb  v.  Afin- 
chin]  -    -,^  -    -.    -    -    -    -     91 

4.  An  order  was  obtained^  directmg 
security  to  be  given  for  costs,  but 
the  order  did  not  direct  the  stay  of 
all  proceedings  until  such  security 
should  be  givefn;  and,  therefore, 
though  no  security  was  given,  a 
motion  of  course  for  a  commission 
to  examine  son^e  ol^  witnesses,  was 
held  to  be  regular ;  but,  in  future, 
the  Court  intimated  that  the  order 
in  such  cases' should  dire^tiill  pro« 
ceedings  to  be  stuykl,  ^ntiT  secu- 
rity ^as  given.  [Fbx  V.  PMd]  147 

5.  On  demurrei*,  held,  'that  if***the 
plaintiff  diei^  b^fe  tfie  \i(i/ii¥^  a 
bill  disiniss^d  ar^taxedVal^of 
revivor  by  bus  repneseiitatives  for 
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pQMts  cannot  bejsUstiiiiX^d.i.  {App 


v-Gfetffttag].  -  -  -*-  -  ♦,  'Siii75 
6.  A  biU  by  Me  rofi  Iw^a  i^a»Ty 
IftgaMes^ '  tii0i  Q0u»! .  beuii^oio^- 
feflnAsnt'.  The  usuah  dtacrMnwas 
wamievMAhMit,tm<(vMmf  dtec- 
ti»Da»>thit<Da>i<ctiifcl  t<slibQj|iren 
out  of.jdie  fund  jai  jt^omkL^^e- 
.  twean  acdieiter  and*  oiwnVtqUhput 
the  .oanaeDt  of  <  tho^  .Ittei^t 
(fttoier  TV  Ti^br].  .'i  ^>  :fy\,k'7i 

COVBNAlffTi>t---t;7'>r     • 

Equity  will  execute  a. CQvenaf^.Uiat 
lessee's  elevation  shaii  qorr^^nd 
with  adjoining  houses.  [Franklyn 
v.Fenton]    -    -  .^_- /,nj*  4^9 

CURTESEY. 
See  Tkmakt  by  tilt  Cuetxsxt. 

DEMURRER.     ,.,      ,. 

1.  Demtnrrer  lies  to  a  \rfl>driKlbo- 
very  merely,  unlesii*  iti^^Mi  'df  a 
proceeding,  either' pendii%{to#(4n- 
tended,  aMeged4»  thib  Ml;  ^fQlr- 
dale^.WaiUns]    -    w  /l  '.Wig 

a.  Demurrer  by'adr-Md^ibf^'the 
Bank  allowed,  ^Upbi$iithar*  (voyaid 
that  as  tiy'tlife^disi$0v<lry>Hiioa|ht 
from  hiih  hk^^  wMioAf^mmitatn. 
[Htm  V.  Bm  ^itid  ^mf\  orf^loxg 

3.  BiH'  ffled  a^instr)biiaki«|tt»ifand 
-  thei#  a8signe^s^'«^eiiiojyng>'  <ihe 

oivtilidity  of  Ilie'ieonimAssiiktf^'atad 

*  '^'^i^yinf  an  aecounl  j-or  ifltfte  «Oin- 
mksitftrjv^fls  legal,    for  laav^to 
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prov6^irhflt'Bliould  appeAr  to  be      appetf  to  Uns  US.     XirOeu  % 


diie  tihd^  tee'  bankriiptcy,  *  On 
«  gihefdf  ^eiBurrer  hj^  tHe  baiJt- 
rupt  tdr  WiiBt  6f  eqUityV  tKe  same 
was  aBowed  ,*  A^  proper  liiode  of 
qoe^onlng  the  validitjof  a  com- 
lOisribtib^bg  by  petition.  [AdZe^ 
y,  Vbicent  and  odiers}     '-    -    48 

4.  ]3iU  b^  cr^tor  against  executor 
and  trustee  and  mortgag^ra  in  poa- 
aessiop^  for  an  account,  and  also 
against  one  of  several  purchasers  in 
distinct  lots  of  an  e$t»tfiy  from  the 
^xeoutorand  trustee^  impeaching 
such  purchme,  held  not  to  be  de- 
murral^e  to^  by  such  purchaa^r^for 
multifariousness.  [Salvidge.  imd 
others  y,  Hyde  and  others]   -  138 

5.  On  aibiUlfor  a,  discoveiy,  and  a 
conDMHisioa  abroad  in  aid  of  a 
•defeMetoaa  aetion  fiira  libel,  ade* 
murrefwas  ovetruledi  with  Ubertj 
to  wpaeoA  ik^,eesw!$.  tbe  plainie^ 
being  entitled  to  a  commission 
abfoa^f  ^OiUgh^not'to  sTdiscovery 
ftom  liie  defeadaiit.  {Thorpe  v. 
Mmcmikff] ai8 

6.  Mbrtgage  of  a  copyhold.  The 
mortgagor  became  a  bankrupt; 
but  no  bargain  and  sale  wa$  made 
to  hia  >aaiigiiee.  The  mortgagee 
fiie9  m*  bai  agBiMt  the  baidut^pt, 
and'his  assignee,  to  redeem,  llie 
bankrn^  demurs,  and  deniuh^ 
aUowtd,  he  not  being  a  n'eces^ry 
party  to  the  bin.  '[L^yg  aiid 
oOm  v;  LkmiertM  ollieraT^^8ft 
It  i»  'good  grboAd  df  "^idfifl^, 


Bwrian] 
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thattfte  9unae  of  oiMMNlM^ii6i 


DEVISPS .  ANP  !}^^0^^ 

Sec  AptMTriai.^jSi^j^tiiov.^ 
R«S0L*rrao  Trust. 


♦ .  ? 


1*  The  Aonflubsatioo  By  a  wffl  aruk 
testator's  wife  at  ^i^edit^ix, 
**  thereby  beqiieaAb^  ^  h^  m 
the  fTopertj  of  wh^ev^'^fe^^. 
tion  or  sort  that  I  may  :^e^i^^>s9en- 
ed  of,  &c/*  held  Ito  pass  a  copy- 
hold estate  belonging  io'ffib  ied- 
tator,  which  he  had  surrebd^ed 
to  the  use  of  hii  will/  fJVorfV.  ^ 
Hesf}     .    -  '^    -    J    .'.  :/^ 

%,  Testator,  by  his  wjBl,  gave 'to  trus- 
tees certidn  real  estates,  ^ri*^'^cupt, 
to  M.  for  his  life,  with  remaindeii 
over ;  and  his  person^  ^^^ji  ^ 
trust,  to  B,  for  Itfe;  and^^'i^ 
children  after  her  death;  *an3f'dr- 
rectedy  **  that  the  timber  .br  wood 
which  should  be  upon    iiia  real 


estates,  should,  from  time' to  ^m^^ 
be  used  for  the  ^repairing  Uie 
houses  thereupon, "  or  olKerwise 
for  the  benefit  mi  a^vantagVpJf 
his  estate ;  or  thatj  the  same  shoul^ 
be  sold,  and  the  '  mon^y  fu;if fng 
from  the ,  sale  thereof  'sfroutd  be 
^  applied  in  the  same  Vay  'as  l^ia 
personal  ^ta^  was'ifere'cteS  to  Be 
applied^  ^%\(i}  *kYli«^ 


ua  ?'. 


W^  ftt  to  be&IM>  or  ^  a  decay 
)pg  fioadilioo*  but  nottbeunder- 
^0^1  [Suffer  a^d  another  T.  fiar- 
f<«p.«|kdoAer8l  r  -  -  -  40 
^  A^'i^OQ  iti  «  wOl,  '<  to  keep 
VOKAmT  Wfi  10  affiHcd  a  pre- 
aamp^n  tim  the  execuUrix  vas 
i)qt  9ie9iit.  t<](  t9ke  be^eficiaUy; 
buf.  para)  €r?id^i|oe.  vi#  admitled 
o^  b^Nif .  of  ti^  ei^epMlrbii  to 
flb'(0(Wjt  t^i|]«9  was  ipfa^e^  to 
^Q  the  reridiie  for  her  owb  bei&e- 
l|t;^  ^^  i^ffi^^fndfin^  beii«  a*- 
tisfactorjfy  die  bill,  by  the  n«x%  of 

Vwl  ^ 56 

^  Beqiie|ttoS.ai»dM.  ^^of^and 
'  fljbugular  hig  plate,  linen,  china, 
househqldgoods^  and  fii^dtu^  i^id 
effects,  ibf^he  should  d^e  goisi^ssfd 
of;*''  and  a  idevise  in  ti^ust  of  a^real 
estateV  and  oui.  of  the  monies  to 
arise  from  the.  ^e  thereof,^  to  pay 
funeral' expenses,  moi^y  due  on 
mort^a^e,  and  all  other  debts,  and 
the  residue  amongst  the  testator's 
children.  Hel4»  that  the  word 
^  e&ects/*  coupled  with  the  con- 
text, operated  as  a  specific  be- 
quest of  the  personal  estate,  apd 
diat  the  same  was.  not  liable  to 
the  payment  of  debts.  [MickeU 
'  ▼.  MichcU  sjnd  otl^ers]      -    -    6s 

5*  Devise  to  trusteei  and  their  heirs, 
of  a  messuage  and  j^remises  m 
trusty  to  jpermit.  L.  S.  6.  to  enjoy 
the  same  during  his.l^e ;  ,andjpft^i^ 
his  d^c^,Jhis^^r|t  9p4.o^ftr 
sons  and  ^.daughters  now  living 
successively  for  life^  as  they  were 
In  priority  of  birth,  but  the  sons 
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to  be  preferci^  in  suc^oession  to 
the  daughters,  and  tl|e  h^trs  of  the 
body  or.  bodies  of  sMcU^oi^s.aijid 
daughters,    reotectively  .issuing; 
and  for  de&ult  of  such  iisue,  in 
trust  for  teftcOor's.own  rjght  heirs 
fyr  p^$t,     lu  S.  G.  eigoyi^d.the 
premises  for  his  life ;  hip  bqi|  en- 
tered andsuffered  a  recovery :  held, 
he  was  tenant  in  tail  under  the ' 
ifiQ ;  Bf^d  the  tntttees.  were  di- 
rected to  convey  to  him  in  See, 
an4  deliver  up  the  title  deeds. 
\Gr^n  y.  Stt^s  and  others]     85 
6,  Tes^ajtrix  by  her  will  Ifanited  cer- 
tainesutestoher  daughter  Lady  O. 
for  life,  remainder  to  her  first  and 
pther   sons   successively  in    tail   ' 
male ;  remainder  to  her  daughters 
as  tenai^ts  in  ciMsunon  in  tail  gene- 
ral; and  if  an  only   tniTiviDg 
daughter,  to  her  iki  taiL  general; 
^d  in  de&ult  of  aBl  soch  ime 
^f  lai^,  Q.  to  tcustees  fi)c  1,000 
yea^  upqn.  tr«|t  to  raise  certain 
legacies  as  4^e  should  bequeath 
bj  any  codicil  or  codi^ ;  and 
she  a£kenw!d8    hy   codicil  be* 
qu^the4  <?ertfun^  legacies^  after 
thedec^iseandftilweof  iaBBe>of 
h^  davgb^er  I^ady  (X   Lady  (X 
died,  uritbfiat  issue,  fleld^  Ihat  the 
l^eicm  wen  pegwhie  irtien  the 
t^erm  was  to.  take  effin^t..  (iforas 
and  others  v.  Marfm  ^.Onmtmde 
and  others]    *    «    -^    r    ^.  -  99 
^  testatoi  poflsessed  of.  $i9oaA 
^^Ifer.^fi/u.  cpneolii, b^tienlted 
^h99IWn^lfnm^i  t»  bis  iraslees,  in 
trust  aa.tOLtbflRP'*  forO*  anAaa.to 
3,000/.  for  W.  C.  Held,  that  the 
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testator  meant  to  give  his  trustees 
3,poo/.  3  per  cent,  consols ;  the 
bequest  to  them  of  the  ajooo/. 
3  per  cent,  being  only  mentioned 
once,  and  the  legacy  of  a^oooL  to 
W.  C.  being  mentioned  twice. 
[Alford  and  Ux>  v.  Gre^n  '•  and 
others]    -------    93 

8.  Bequest  of  residue  to  testator's 
wife,  **  requesting  she  would  at 
her  deaUi,  leave  200/.  to  each  of 
the  Miss  Nortons,  and  leave  the 
remainder  of  her '  property  to 
my  nephews  6.  and  W.  Eade/' 
It  was  referred  to  the  Master  to 
inquire  who  were  the  persons 
meant  by  the  Miss  Nortons ;  and 
on  his  report,  and  on  further 
directions,  the  legacies  were  se« 
cured  to  the  three  persons  proved 
to  have  been  mtended  by  the  tes- 
tator ;  but  the  testator's  wife  was 
held  absolutely  entitled  to  the 
remainder  of  the  property,  in  ex- 
clusion of  the  claims  of  G.  and 
W.  Bade.  [Eade  v.  Eade  and 
others]    -------  118 

9.  Bequest  of  houitehold  goods,  &c. 
after  payment  of  debts,  &c.  to 
testator^s  wife'  for  her  life,  or 
widowhood,  with  power  to  her  to 
sell  the-  same,  as  she  should  Uiink 
proper,  for  her  own  benefit,  and 
the  maintenance  of  testator's  ne- 
phew and  daughter  in-law,  dunng 
their  minority,  with  a  bequest 
over,  upon  the  death  or  second 
marriage  of  the  wife,  of  ijx&'aaine, 
or  so  much  as  should*  then  remain, 
to  such  nephew  and  daughter-in- 


'  htw.  Held,  that'  the  widow  wai 
entitled  to  the  residue  for  her  life, 
or  -widowhood,  with  a  p<hrer'  to 
apply  any  part  of  the  capital  for 
her  own  benefit,  and  the  proper 
maintenance  of  the  nephew  and 
daughter-in-law  durmg  their  mi« 
norities ;  and  that  on  the  death  or 
marriage  of  tfaie  widow,  the  le- 
mainder  of  the  capital  unapplied 
was  well  limited  over.  iSurmanr. 
Surman]    ...----    1Q3 

10.  Devise  in  favour  of  childreD  df 
testator's  sister,  held,  on  the  con- 
struction of  the  whole  of  the  will, 
to  apply  to  such  children  only  as 
were  living  at  the  testator's  death, 
and  not  to  include  after-bom  chil- 
dren,    [Scott  V.  Hartoood]      33a 

11.  Lord  Vere  bequeathed  certain 
chattels  to  trustees  in  trust  for  hia 
wife  for  life,  then  to  his  son  for  life, 
**  and  after  the  decease  of  the  sur- 
vivor,  in  trust  for  such  person  as 
dionld  from  time  to  time  be  Lord 
Vere ;  it  bemgmy  will  and  intention 
that  the  same  should,  after  the  de- 
cease of  my  wife^  go  and  be  held- 
with  the  titjie  of  the  family,  ad  far  as 
the  rules  of  law  and  equity  will  per* 
mit."  The  testator  at  his  death  left 
his  wife  and  son  surviving,and  also 
two  children  of  his  son.  The  wife 
and  son  died.  The  eldest  grandson 
afterw^ds  died,  leaving  issue  a  son, 
who  died  under  twenty-one,  the 
second  grandson  being  still  living. 
Held,  that  it  was  a  direct  g£ft  of 
the  chattels,  and  not  an  executory 
trust,  and  that  the  $6n  and  eldest 
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grandson  took  only  for  iife,  and  that 
the  great  grandson,  deceased,  jtook 
the  absolute  interest.  [Lord  Deer- 
hurst  and  others  v.  Dt/Ae  of  St.  Al- 
bany and  others]    -    -    -    -  333 

12.  Limitation  of  personal  estate  to 
go  as  heir-looms.  [Gotoer  v.  Grosve- 
nor] 337 

13.  The  construction  of  a  residuary 
clause  does  not  depend  upon  the 
particular  property  which  the  tes- 
tator might  have  in  his  contempla- 
tion;  but  upon  what  the  words 
which  he  has  used  will  embrace 
according  to  their  ordinary  im» 
port.   [Bland  y,  Lamli]  -    -'413 

14.  The  testator  gave  aU  his  property 
to  his  wifei  trusting  that  she  would 
use  it  for  the  spiritual  and  tempo- 
ral good  of  herself  and  children, 
remembering  alwietys  the  church 
and  the  poor.  Held,  that  the  wife 
took  absolutely.  [Ctir/w  and  others 
▼.  mppon  and  others]     -    -    434 

15.  Bequest  to  trustees  in  trust  to 
pay  C.  H.  an  annuity  during  his 
life,  provided  thai  if  C.  H.  should 
by  any  ways  or  means' whatsoever, 
sell,  dispose  of,  or  encumber  the 
right,  &c.  he  might  have  for  life, 
then  his  interest  to  cease,  and  the 
trustees  to  apply  the  same  for  the 
benefit  of  his  children.  Held,  that 
on  the  bankruptcy  of  C.  H.  his  in- 
terest ceased,  and  his  chUdren  be- 
came entitled.  [Cooper  v.  Wi^att 
and  others]     -    -    -    -    -    483 

DISCOVERT,  BILL  OF. 

See  DXMURREB,  l.  3*  5.   . 
Vol.  V. 


DISMISSION  OF  BILL. 
See  Practice,  8,  10. 

DISTRESS. 
See  Receiver,  s. 

DOMICIL. 

An  acquired  domicil  is  not  lost  by 
mere  abandonment,  but  continues 
until  a  subsequent  domicil  is  ac- 
quired, which  can  only  be^  animo 
et^actOf  unless  the  party  die  in 
idnere  toward  an  intended  domi- 
cil.   {^Munrqe  v.  Dov^toi]  -  379 

DOWER. 

See  Electiok. 

1.  Conveyance  to  6.  R.  his  heirs  and 
assigns,  to  such  uses  as  J.  R. 
should  appoint ;  and  in  default  of 
appointment  to  J.  R.  in  fee.  J.  R. 
who  was  married,  by  lease  and  re- 
lease anid  appointment,  conveyed 
to  a  purchaser.  Qiurre,  wheUier 
the  wife  of  J.  R.  if  she  survived 
him,  would  be  entitled  to  dower. 
[Ray  V.  Pung]     -    -    -    -    310 

3.  A  husband,  before  Lord  Eldon's 
act,  borrowed  an  estate  for  the  pur- 
pose ofsufferinga  recovery,  in  order 
to  acquve  the  ownership  of  money 
to  be  laid  out  in  land.  SemUe^ 
his  wife  is  dowable  of  th^  estate 
borrowed.  [Henley  v.  Wthh]    407 

EFFECTS. 
See  Devises  akd  Bequests,  4. 
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ELECTION. 

See  Bankruptcy,  5. 

The  testator  directs  his  trustees  to 
continue  his  farming  busmess  on 
his  farm  of  one  hundred  and  thirty- 
six  acres,  during  the  minority  of  his 
daughter,  and  for  her  benefit.  Xhe 
widow,  a  devisee,  is  put  to  her  elec- 
tion in  respect  of  her  dower  out  of 
this  farm,  because  the  testator's  in- 
tention was,  that  the  trustees  shoiild 
be  possessed  of  the  entire  farm,  and 
her  title  to  dower  would  disappoint 
that  intention.  {Butcher  and  Wife 
V.  Kemp  and  others]   -    -    -    61 

ELECTION  TO  PROCEED  AT 
LAW  OR  IN  EQUITY. 

See  Practice,  s. 

EVIDENCE. 

See  Witnesses. 


EXECUTORS. 

See  Devises  and  Bequests. — Re- 
ceiver.— Set-ofv. 

1.  An  executor  purchasmg  assets 
belonging  to  the  estate  of  his  tes- 
tator, with  the  assent  of  the  parties 
the&  interested,  will  no^  afler  a 
length  of  time,  be  answerable  for 
tjbe  profit  he  has  made;  but  he 
will,  when  he  has  purchased  with 
a  fraudulent  intention.  [Whatton 
V.  Toone  and  others]    •    -    -  54 


2.  Executor  and .  trustee  cannot 
claim  compensation  for  personal 
trouble  and  loss  of  time  in  the 
performance  of  trusts  under  a  will, 
but  should  have  made  a  special 
case  for  compensation  before  he 
entered  on  the  performance  of  the 
trusts.     [Broeksopp  v.  Barnes]  90 

FEME  COVERT. 

See  Legacy. — Vendor  and  Ven- 
dee, 3. 

A  wife  who  pledges  her'  separate  pro- 
perty fbr  the  debt  of  her  husbaad, 
is  entitled  to  have  his  property- 
comprised  in  the  same  8ecurity,firBt 
applied,  as  between  the  wife  and 
husband,  and  his  general  assignee. 
Where  a  wife  has  an  adequate  set- 
tlement to  her  separate  use,  she  is 
not  entitled  to  a  further  provision 
out  of  a  life-interest  to  her,  which 
the  .husband  takes  jtere  mariUi  ex- 
cept in  case  of  his  deserti<m  or  in* 
solvency.  A  feme  covert  may 
tte  hev  biO  ta  avoid  an  annuity 
charged  iqpon  her  separate  pro- 
perty, without  oSering  to  repay 
the  consideration ;  nor  is  there  any 
lien  for  the  consideration  upon  her 
separate  property.  [AguUar  v. 
AguUarl     ------    414 

FORFEITURE. 
See  Devises  and  Bequests;  15. 

FRAUD. 
See  ExEcuToasi 


GUARDIANS. 
See  Infant. 

HEIR-LOOMS. 
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tute  of  Anne.     [Ex  parte  CarUr, 
in  re  Foriimoutk  Bank]  -    -    81 


See  Devises  and  Bequests,  la. 

IMPERTINENCE. 

See  Witness,  3. 

In  answer  to  ihe  usual  interrogatories 
in  a  bill  against  an  executor,  as  to 
the  particulars  of  personal  estate, 
and  for  what  it  sold,  a  schedule 
annexed  to  the  answer,  in  which 
every  particular  article  of  personal 
estate  was  set  forth,  and  what  it 
sold  for,  was,  on  exceptions,  held 
impertinent ;  it  being  only  neces- 
sary to  state  the  whole  amount  for 
which  it  sold.  {Beavmont  and 
others  v.fieafimon^  and  others]  51 

INFANT. 
See  Feme  Covert,  1.— Witness,  3. 

X.  When  a  suit  is  instituted  for  the 
administration  of  an  in&ht's  estate, 
the  Court  has  jurisdiction  over  the 
infant;  and  on  the  petition  of  the 
guardians,  may  order  him  to  be 
delivered  to  them.  [Wright  and 
another  v.  Nayhr  and  another]  77 

s.  The  infant  heir  of  a  messenger,  to 
whom,  in  bankruptcy,  a  provisional 
assignment  had  been  made,  and 
who  died  before  the  choice  of 
assignees,  hdd  to  bewithin  the  sta- 


INFANT  TENANT  IN  TAIL. 

See  Insolvent  Act. — Timber. 

1.  Infant  put  to  an  election  tmder  a 
will,  and  a  reference  to  the  Master 
to  ascertain  what  election  would 
be  most  to  his  benefit.   [Ebringion 
y»  Ebrington]  -----     117 

2*  Tenant  in  tail,  with  remainders 
over,  by  bargain  and  sale  conveyed 
to  B.  for  the  purpose  of  making 
him  tenant  to  the  praeipe  in  a  re- 
covery.   By  mistake,  the  recovery 
was  suffered  before  the  bargain  and 
sale  was  executed.    The  tenant  in 
tail  died.    Held,  that  the  infant 
heir  of  B.  was  not  a  trustee  under 
the  Stat.  7  Anne^    c  19.     ^Ex 
parte  Boehm  and  another,  in  re 
Bennett]     ------la^ 

3.  Wife,  an  infant,  being  entitled  to 
a  present  interest  in  certain  per- 
sonal property,  and  ako  to  certain 
other  contingent  interests,  a  deed 
of  separation  was  entered  into  be- 
tween herself,  her  &ther,  and  her 
husband,  by  which  she  was  to  re- 
tain her  present  interest  in  the  pro- 
perty; and  it  was  agreed  that  the 
husband  should  have  a  certain 
share  in  the  contingent  property, 
if  it  should  fall  into  possession. 
The  husband  died  before  the  wife. 
Held,  that  the  deed  was  a  nullity 
as  to  the  wife;  and  that  the  con- 
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tingent  interest  fallmg  into  pos- 
session, she  was  entitled  by  sur- 
vivorship.     [Stanq>er    v.   Barker 

and  others] ^57 

4.  Premises  were  by  deed,  dated  the 
3  d  January  1 765,  conveyed  in  trust 
for  W.  C.  for  life,  remainder  to 
A.  P.  B.  in  fee,  subject  to  an  an- 
nuity or  rent-charge  of  400  /.  to 
E.  C.  for  life,  if  she  should  survive 
W.  C,  and  subject  to  a  term  of  nine- 
ty-nine years,  grafted  to  J*  B.  and 
R.  C.  in  trust  for  securing  the  rent- 
charge,  with  a   proviso,  making 
void  the  term  on  payment  of  the 
annuity,  and  subject  also  to  a  pro- 
viso, that  if  W.  C.  should  survive 
E.  C.  and  marry  again,  he  might 
appoint  an  annuity  of  100/.  out  of 
the  premises,  to  the  use  of  the  per  • 
.  son  he  should  marry.    E.  C.  died, 
as  did  W.  C  without  executing 
the  power.     Held,  on    petition, 
under  the  7  Anne,  c.  19,  that  the 
legal  estate  descended  on  the  in- 
fant heir  of  the  surviving  trustee, 
who  as  a  trustee  within  the  act, 
was  directed   to    convey.      [Ex 
parte  Wardy  widow,  in  re  JVard, 
infant] 291 

INJUNCTION. 

See  Practicb,  7.  16.— Timber,  2. 

Injimction  granted,  under  the  cir- 
cumstances, to  restrain  proceed- 
ings in  the  Court  of  Session  in 
Scotland.  [Bushbi^  v.  Munday 
and  others] 397 


INSOLVENT  ACT. 

Infant  tenant  in  tail,  taking  the  bene- 
fit of  the  insolvent  act,  (49  Geo.  3, 
c.  1 15),  his  estate  tail  does  not  pass 
to  his  assignees,  because  he  could 
not  be  legally  in  custody  for  debt. 
[Bwrtonv.  i/fltwotiA]    -    -    •    50 

INTERPLEADER. 

On  a  bill  of  interpleader,  held,  that 
an  agent  to  receive  particular 
monies,  is  bound  to  pay  the  same 
over  to  his  principal,  notwith- 
standing the  claims  of  third  per- 
sons. [Nicholson  v.  Knmies  and 
others] 47 

INTERROGATORIES. 
See  Practice,  19. 

ISSUE. 

An  issue  will  not  be  directed  to  be 
tried  in  the  Court  of  Exchequer, 
unless  for  some  special  reason,  and 
on  a  motion  made  for  that  pur- 
pose. [Antrohus  v.  East  India 
Company}      ------     3 

LEGACY. 

See  Ademption. — Devises  akd 
Bequests,  6,  7. 

Legacy  to  a  married  won^an,.  *'  to 
and  for  her  own  use  and  benefit," 
does  not  give  a  separate  estate. 
[Roberts  v,  Spicer  and  others]  49* 


LIBEL. 
See  DemurreRi  5. 

MONEY,  PAYMENT  OF,  INTO 
COURT. 

See  Practice,  9. 

MORTGAGE. 
See  Feme  Covert. 

1.  Mortgagor  of  a  copyhold  devises 
the  same  to  his  wife,  together  with 
his  personal  estate,  and  appoints  her 
executrix.  She  dies  without  pay- 
ing off  .the  mortgage.  Held,  that 
her  heir  is  not  entitled  to  have 
the  mortgage  paid  out  of  the  per- 
sonal estate  of  the  mortgagor 
[Scott  V.  Beecher]  -    -    -    -    96 

2.  A  delivery  iip  of  mortgage  deeds 
does  not  cancel  the  debt;  but  the 
delivery  up  of  such  deeds,  and  of 
a  bond  given  at  the  time  of  the 
mortgage,  for  the  purpose  of  re- 
leasing or  acquitting  the  debt,  in 
case  the  donor  should  not  recover 
from  the  iUness  with  which  she 
was  then  afflicted,  is,  it  seems,  an 
effectual  donation  mortis  caw 
[Hurst  and  another  v.  Beach  and 
others.] 35 1 

3.  N.  mortgaged  to  C.  to  secure 
1,000;.;  C.  assigned  the  mort- 
gage to  M.  to  secure  700/.;  but 
no  notice  of  the  assignment  was 
given  to  N.  Held,  on  a  bill  by  N. 
against  M.  to  have  mortgage  deeds 
delivered  up, 

ist  That  C.  was  not  a  necessary 
party,  as  he  had  been  examined 
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as  a  witness,  and  admitted  that  N. 
had  paid  him  his  mortgage  money. 

2d.  That  delivery  of  goods  to  C.  by 
N.  was  a  good  discharge  of  the 
mortgage  debt,  and  was  a  good 
payment  against  M. ;  but, 

3d.  An  account  was  directed  what 
part  of  mortgage  money  was  paid, 
as  C.'s  evidence,  from  his  conduct, 
could  not  be  admitted  as  a  suffi- 
cient proof.  [Thomas  Norrish  v. 
Mary  Marshall^  widow,  since  de- 
ceased, and    Thomas   Marshall] 

757 


MORTMAIN. 
M.N.  having  several  charges  on  lands, 
by  his  will  directed  his  trustees 
and  executors  to  convert  all  his 
property  into  ready  money,  and 
after  payment  of  his  debts,  lega- 
cies, &c.  to  pay  the  residue  to  his 
wife,  A.  N.  A.  N.  by  her  wiU,  dis- 
posed of  the  residue  (^her  personal 
estate,  after  certain  payments  to 
charities.  After  her  death,  the 
charges  on  the  lands  were  paid  off. 
Held,  that  the  monies  charged  oa 
lands,  did  not  pass  to  the  charities, 
but  that  such  bequest  was  void  un- 
der the  mortmain  act.  lAttomey* 
General  Y.Harly]    -    -    -    321 

MULTIFARIOUSNESS. 
See  Demurrer,  4. — Practice,  13. 

NE  EXEAT. 
A  ne  exeat  does  not  lie  in  respect  of 
costs  taxed  in  a  Chanoeiy  suit. 
[Goodman  v.  Sabers]      -    -    471 


5i6 


INDEX. 


PAROL  EVIDENCE. 


5ffe  Devises  and  Bequests,  3. 

Parol  evidence  is  admissible  to  show 
that  the  instrument  is  not  the  will 
of  the  testator  as  to  a  particular 
estate;  but  is  not  admissible  for 
the  purpose  of  setting  up  the  dis- 
appointed intention  of  the  testator. 
[Earl  of  Newburgh  v.  Countess 
JDcnoager  of  Nenhurgfi]  -    -    364 

PARTICULARS  OF  SALE. 
See  VsNDOB  and  Vendee,  1. 

PARTIES. 
See  Demurrer,  6. — Mortgage,  3. 

PARTITION. 

Oft  a  biU  for  a  partition^  and  an  ac- 
count, of  renta  received,  a  decree 
for  that  purpose  wiU  be  made,  and 
the  relief  will  not  be  confined 
merely  to  a  partition.  [Ltmrner 
▼.  Lorimer] 363 

PLEA. 

1.  Plea  overruled,  there  being  relief 
prayed,  which  the  plea  did  not 
cover.    [Barker  v.  Ray]  -    -    64 

2.  Wherever  a  plea  is  supported  by 
an  answer,  die  Court,  on  the 
overruling  of  the  plea,  wiU  not 
give  leave  to  amend.  [Thompson 
Y.WUd^^    ---....    8a 

3.  When  averments  in  a  plea  are  ne- 
cessary.   [Cork  V*  WHUock]   338 


4.  Bill  for  discovery,  and  to  restrain 
defendant  from  setting  up  out- 
standuig  terms.  Plea  of  title  to  the 
whole  bill  overruled.  [Gait  v.  0«- 
baldeston]    -    -    -  -     -  437 


POLICY  OF  INSURANCE. 
See  Ademption,  2. 

POWER. 
See  Apfoiiitment. 

PRACTICE. 
See  Costs.    < 

1.  On  a  motion  to  dismiss  for  want 
of  prosecution^  the  six  clerk,  in  hia 
certificate  as  to  proceedings  in  Ae 
cause,  (whidi  may  be  obtained 
after  the  motion  is  made),  must 
not  state  any  proceedings  sub- 
sequent to  the  notion.  [King  v. 
Noel]      - .13 

fl.  After  an  order  to  elect,  whether 
the  plaintiiF  wiU  proceed  in  equi^ 
or  at  law ,  Uie  plaintiff  cannot,  on 
a  motion  of  course,  move  for  leave 
to  file  exceptions,  nwtc  pro  tunc, 
but  ought  to  make  a  special  iq>pli- 
cation  for  that  purpose,  and  for  an 
order  to  suspend  the  election,  un- 
til the  exceptions  are  answered. 
[Couplani  and  others  v.  Bradpck] 

H 

3.  There  bemg  two  suits  to   take 

exceutors  accounts,  the  prosecu- 
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lion  of  the  first  suit  was,  under  the 
circumstances,  stayed,  and  the 
prosecution  of  the  decree  in  the 
second  suit  was  given  to  the  plain- 
tiff, in  the  first  suit.  [Han^kes  v 
Barrett  and  another]      -    -    17 

4.  After  a  commission  sent  abroad 
for  the  examination  of  witnesses, 
a  witness,  befbre  the  commission 
had  reached  its  destination,  re- 
turned to  England,  and  a  motion 
was  made  to  examine  him,  de  bene 
esse^  but  refused;  and  held,  that 
the  bill  must  be  amended.  [At* 
kins  V.  Palmer]     .    .    •    •     ig 

5.  A  creditor  coming  in  under  a  de- 
cree, permitted  to  prosecute  the 
same  on  account  of  delay,  though 
only  interested  in  the  first  part  of 
the  decree,  and  not  in  the  whole  of 
it,  as  the  plaintiff  was.    [Edmunds 

•     V.  Acland]    ------    31 

6.  Where,  after  issue  joined,  an 
amendment  of  the  bill  became  ne- 
cessaiy,  an  order  was  made,  on  a 
motion  by  the  defendant,  that  the 
plaintiff  should  amend  within  a 
fortnight,  or  that  his  bill  should 
be  dismissed.  [Pratt  v.  JF/iofe- 
irook]     - 30 

7.  Order  for  an  injunction  obtained 
on  a  day  to  which  the  seal  was 
adjourned^  the  plaintiff  not  being 
in  a  condition  to  move  at  the  be- 
ginnmg'Of  tile  seal,  set  aside,  with 
costs.  [Rtme  v.  Jarrold  and 
others] 45 

8.  Notice  was  given  of  a  motion  to 
On   ^e  same  day,  the 


517 
motion  to  dismiss  was  made,  a  re- 
plication was  filed.  Held,  that  the 
bill  did  not  stand  dismissed,  and 
that  the  defendant  was  not  entitled 
to  the  costs  of  the  motion,  [Rei^* 
nolds  V.  Nelson]    -    ...    60 

9.  Order  made,  that  A.  B,  a  stranger 
to  the  suit,  might  be  at  liberty  to 
pay  money  into  Court.  [Francis 
V.  Collier] 75 

10.  Plaintiff  becoming  bankrupt,  a 
special  motion  must  be  made,  and 
notice  served  on  the  assignees, 
that  they  may  file  a  supplemental 
bill,  in  the  nature  of  a  bill  of  re- 
vivor, within  a  given  time,  or  that 
the  bill  may  stand  dismissed. 
[Porter  v.  Cox]     -    -    -    -    80 

1 1.  A  cause  cannot  be  set  down,  un- 
less by  consent,  in  die  same  term 
in  which  a  rule  to  pass  publication 
is  given.    [Lord  v.  GensUn]    83 

12.  The  decree  being,  amongst  other 
things,  that  ^<  the  parties  should 
produce  before  the  Master  all 
books,  paptn,  &c."  the  words, 
**  as  the  Master  shaU  direct,"  were 
added  on  a  motton  for  that  pur- 
pose.   [Punderson  v.  Dixon]    1  a  1 

13.  Multifiuiousness  m-  a  bill  cannot 
be  objected  to  on  the  hearing  of 
the  cause.  [Ward  v.  CookeJ    12a 

14.  Tbe  defendant  set  down  die 
cause,  and  the  solicitor  for  die 
phtmtiff  undertook  to  appear,  with- 
out having  a  subpoena,  to  hear 
judgment.  When  the  cause  came 
on,  ^  plfaindff'dSd  not  appear. 
HeM,  the  bill  could  not  be  dis- 


^fL  subpcena  to^heftf  judgment  had 
been  served  on  the  plaintiff,  and 
that'-fhe  ktrse  could  6tAy  U  Struck 
out  of  the  paper ;  but  .that  on  an 
application  for  that  purpose,  the 
solicitor  fo^  the  plaSatiff  would  be 
made  to  pay  the  costs  occasioned 
'"'^y.'ks*^  default;   or  appearance 


PRODUCTION  OF  DBEI^S,  &c. 

.    See  Practice,  la. 


i 


-      31 

sets 


V c..  tf   one  pf  two  defendants 
L^^tn^  j^^^^  to 


lear, judgment.    XClflrh  w'.Dunn 

{L  Jpijiiicdpn  to  restrain  mortgagor 

fro^  cutting  timber,  not  granted, 
^  unless  the'  security  be  insufficient 

qr.  scanty  without  the  timber. 
''[ittppesley  v.  Spencer]  -  -  421 
17.  Leave   given  to  a  creditor  to 

prosecute  a   suit.      [Fleming  v. 

Prior]  .  .  .^  -  -  -  4«i 
i6s*'Wh^c(a«ft^letttental  biH  is  not  a 
"  snppletlicmtid  suit,  but  only  mtro- 
•"' duces  supplemental  matter,  the 
.  '^ole  record  Is  one  cause,  and  a 

generd  replication  applies  to  the 
"  whole  tecord,  and  not  merely  to 
'  th^  original  bill.  \CaUon  v.  Earl 
'  ^  CaHiM] 427 

19.  The  Master  may,  at  his  discre- 
tibn,  r^cfeivefurtiher  interrogatories. 
[Price  v.  Lyttm]  -    -    -    -  4^5 

20.  Although  defendant  not  boimd 
to  aj^pear  at  a  particuhir  Ume,  yet 
if  he  do  appear^  he  is  in  contempt 
after  eight  days  from  appearance. 
[Hamarstv.Weileter]   -    -    43« 


Production  of  a  deed  not  connected 
with  plaintiff's  title,  and! which 
gives  title  to  the  defendant,  refused. 

[Sumpfonr:  SwOienhami]  -    *^ '  i6 

,         .  ;i  .,.♦ 

PHOFTT.  ' 

See  Executors. 

PUBLICATION. 
See  Pkactick,  xo.      •    . 


RATE. 
See  Chvrckwardev. 

RECEIVER. 

1.  Executor  and  trustee  becoming  a 
bankrupt,  a  receiver  appointed, 
though  the  testator' knew,  after  he 
had  made  his  will,  that  a  commis- 
sion had  been  issued.  [Langley  v. 
Haxvk]    ..---.'-    46 

a.  Receiver  may  distrain  without 
applying  to  the  Court.  [BrancUm 
V.  Brandon]     -----,  473 

RECOMMENDATORY  WORDS. 
S^e  Devises  and  Bequests^  ^. 

RECOVERY. 
See  Appointment. 

RE.EXAMINATION  OF 
WITNESS.  _ 
See  Witness,  6. 


Sfi«£XAMINATtON  QF        i     has  no  aulUritj  to  nofopei  a  partf 


WITNESSES. 
iS0c  Wm£M. 

SESULTIN6  TRU8T. 

Oeviflo  of  an  estate  to  trtuftees,  to  jsell 
the  iadie,  without  fixii^  any  time 
for  that  putpose,  and  to  apply  the 
interest  on  the  aionies  to  arise  by 
the  sale  to  the  use  of  (lie  plaintiff 
for  life^  .and  then  over.  The  estates 
continued  unsold^  and  the  pl%?ptjff| 
as  the  heir  4it  law^  rJin'rftf>d  the  rents 
and  i^ofits  of  the  estate  for  the 
int  year  after  the  death  of  the 
testatrix,  as  being  undisposed  of; 
and  held,  that  he  was  entitled  to 
the  some.  [FUzgerdd  v.  Jervaise 
wimimn] g^ 

RBTAINER. 

Sic  SsT-mr. 

B£VXV01,  BILL  OF. 
V  Costs,  9 — Pmxctice,  10. 


SCOTLAND. 
See  Injunction. 

SECURITY  FOR  COSTS. 

See  Costs,  2. 

SEQUESTRATOR. 

The  Coon  will  restrain  a  prooeediflg 
wt  law  egainit  a  sequestrator,  but 
A'ot.  V. 


to  be  examined  pro  intetesee  suo. 
[Kaye  v,  Ctinningham]  •    -    406 

SESSION,  COURT  OF, 
See  Injukction. 

SET-OFF. 

tegacy  of  1,000^.  to  wife  of  J.  A. 
who  was  largely  indebted  to  the 
testatrix.  J.A.become8bankrupt» 
and  his  wife  afterwards  dies,  with- 
out having  asserted  any  claim  in 
respect  of  this  legacy.  The  as« 
signees  of  J.  A.  claim  the  legacy. 
Held,  that  the  executors  of  the 
testatrix  are  entitled  to  retain  the 
legacy  in  part  discharge  of  the 
debt  due  to  the  testatrix.  [Rank- 
ing  and  another  v.  Bamard  and 
others]    -•.....32 

SETTLEMENT. 

Where  a  settlement  makes  the  right 
of  a  child  to  a  provision  clearly 
depend  upon  its  survivmg  both 
parent^,  the  intention  must  prevail ; 
but  where  the  expressions  are  am- 
biguous, the  presumption  is  in 
favour  of  the  obild.  [Perfect  y. 
Lord  Curzon]    -     -     -     -     .  aa% 

SPECmC  PERFORMANCE. 
See  CovEXAjTT. 

SUBPCENA  TO  HEAR 
JUDGMENT. 

Set  Practiob,  15. 
0  o 


5«i 

onoiioq  "^IIjBDfthoqj?  ion  »jiw  nu-.  > 

SURVIVORSHIP. 

See  Infant,  5. 

•KaaHA.wM  »'    •  ^  «.% 

TENANCY  BY  THE 

^naog^tf^filhA  ioquitikkr  inbenCiuioe  of 
jdhiff1i»fd;»mieinltMlaadu«  A  4tfec- 
>t4ilH(lb)  inqlbtfaA-ieiiti  and  profits  to 
Q3(er  Beparatc  use  during  the  cover- 
ture.    [Morgan  ▼.  ilforgan]     408 

f  ,«rfiMANT.IN  TAIL. 


'  [HuMBey^^Hmsf^y  ♦v^,. '♦.'•,*-  -mI|4 
3. .  An  idpnctlbn  had  beol/grantiidlo 
'  pfwrent'tftetnitlingcf  thnbei^Qr 
<9ther''tr6ei  itandiag  or  ^giKnrfng 
Ibr  ihtf  tlidter  or  onHbneiit»'H>f 
Blenfamulwusei  but^jon  pfldtipn» 
areferonee  iraaniada  toinqiiJBfeid 
state  idifedMB  anjr  sf^sMk  ^iiaber 
and  otiber  tiMs  might  bctcntiadth 
adifttnlag»  lo  ;  thtf  <  pnteoA  teui- 
menial  charaoter vo£  jthe  t^yrjana, 
.  4ke.;or  bocaauae  .  tb^Tn/wtr^iHoo 
thickly  fdantdd  U»  admit  the  mpit 
omaniMiCAl  growth,  .or  kf  ^mj 
other  reason.  [Mom^  ^mtrol 
V.  Dfiitf  ^MarOorm^]   .^  is8o 


&anS»0Oiiyw!r  AoT<<^TiifB8K,  1. 

^H:  b  XEMANT  FOB  \3SJL 

'^ '  ■'■    •    L-  ' 

ft  is  not  of  course  to  let  the  equit- 

-    ab)ie  tenant  for  life  into  possession. 

It  must,  depend  upon  the  intention 

jof  the 'testator.     \Tidd  v.  Lister 

B»iS*^?l.    •,   -    -    ■    -    +'9 


X^OiPBAenOBr  ^^' 


i.^i- the  case  of  an  infant  tenant  in 

'/' .iaii  S^.pofsession,  the  Court  will  au- 

"  thorize  ihe  cutting  of  all  timber 

^^wWij?!!  |Vfit  to  be  felled ;  but  where 

^ there  Is  tenant'  for  life  impeach- 

able  of  waste,  with  remainder  over,, 

"the  dourt  will  only  authorize  the' 

cutting  of  timber  where  the  inte- 


TITLB; 
S^f. Vendor  and  Vendejir,  3. 

TRUSTEE. 

Where  the  discretion  of  atrosi&ia 
to  be  exerebed  opon'tnattfef  tf 
fact,  the  Court  will  subsfitute 'the 
Master:  but  not  where  the' dis- 
cretion is  to  bo  exercised'  cr^on 
matter  of  opinion  and  Judgment. 
[WaJker  y\  FTaOcr  and  othersj  42^ 

VENDOR  AND  VENDEE.* 

1.  Estates  wete  put  up  to  sa}e>  and 
in  the  particulars  of  sak^  Hi  '#as 
stated,  they  were  to  be  «oM  •**  with- 
out  reserve.**  The  vtentei^  Em- 
ployed a  puffer,  who^actotfiyba 
at  the  sale.    Held,  tliat  •  ai^MWor 


^~lk^tipefiic  peifoniiaiioe  wouM  not 

^e  ftgainsC  the  porthaser  at  such 

rmbte^    {itiftHftMar  V.  rainier]  *     34 

^c^Xx^jkay  to  a  niuried  wobmhi  of 

!:!  tlie  divMemli.o6'^ooo&  three  per 

v.eetits*  diMMig  her  Me^  irith  a  be- 

.nqueat,  over*    The   htubftna    tfid 

iiOBiferjqin  in  «4Hde  of  ^tUs  Itfe  inle- 

T^iiwty  aM'riikt  hmtMuid  beeoiiie»  a 

'  banlcnipb    On  ftUli:  ffitid  by  the 

wife  ftgiMiac  die  poichemr,  iniifit- 

it'iiig;  ^eoi  ia  pfdivlBtMi^Md^' though 

•  lh^€miit  could  fawre  coMpeUed  a 
-  pn)vb!oa  by  ttfe  hutband  on  his 
'bankruptcy,  a  ptircfaatier  is  not 

*  oompeHable  to  make  auch  pravi- 
don.  {Eilwtt  v.  Conlea  and 
others] -    -     149 

3.  The  Court  wiUnot  compel  a  pur- 
chaser to  take  a  title  depending 
li^on  matter  of  fact,  if  the  fact  do 
not  admit  of  satis&ctoiy  proof,  or 
be  not    well  proved.    [Smith   v. 

■    Death] 371 

^  An  authority  given  by  a  testator 
«  0  his  truitee,  to  lay  out  money  on 
security,  includes  in  it  an  authority 
tp  give  sufficient  discharges  to  the 
.  borrowers.  [IVoody.Harman]  368 
5«  A  trustee  of  real  estate  for  sale, 
who  has  renounced  his  trust,  and 
released  and  conveyed  to  his  co- 
trustee^ is  not  a  necessary  party  in 
:>  A  pdmreyantce  to  a.puvcbaser,  nor 
.  is  ift  necessary  he  should  join  in  a 
.   -reoeipt  for  the   purchase-money. 
i..[iicism#  V.  TVnrnlon].    -    •    435 
f^^U'ti^e>9fit  of  sale  by  trustees  takes 
'  >  plaoe-  upder  ciixmmst^nces  w^ich 


amount^te?|irte«9lli^ariist,  this 
Court  will  not  specifically  perform 
the contriit.^  pGPl«^^ iWWJ  438 

VESTRY  p]|LD^R. 
See  Churchwabdsv. 

Equiljible  wafc«e'^  itf  bf^iltMi^Pktiif 
•  and  ibe  atoeti  ^wpsMmUiw^ptok- 
sweri^le'<bv>4tiehvbtaH;h)bf  indbt. 

ley)     'i     -  *.-j  **u  atK-Mjqda  i^^Bjj 

WITNESS. 
SeeCdsts,'4.-ipfaaiaittE,  4. 

.  Afterthi  extfmmallia  efto^edlniril 
onthepartof  theplaintifP,  a  writ* 
ten  paperi  signed  h^  ^bSAS^d  the 
defendant,  was  produced  to  him 
inconsistent  with'  'whaii  ^e  ^liM 
sworn;  a  motion  on"ihe^part*of 
the  plaintiff  to  re-examine '&e  wit- 
ness, and  for  a  production  '^f^&e 
written  paper  on  hii  re-eitaniiiha. 
don,  refused,  [fip^^^d  another  v. 
Birch]  -  -  -  i.  ...  68 
a.  After  witneBses'  wire^«bzamined 
upon  the  original  bill,  an  amended 
bill  was  filed  against  new  partie^ 
some  of  whom  were  infants,  ^e 
Court  refused  to  order  the  cfvidiince 
taken  on  the  original  bilfto  be  ];ead 
against  the  new  defeu^ts^'the 
infanU.  [Q^antoci  v.  'huUen  and 
others]    .    .    .    -'   ^'^:--^^i 


^tt  IM  D  E  X. 

p  A  wimm  i*  Ae  cftuft  mtoM  be 
i>i.«xaaitiedbeftNre  die  Mmiier  to 
Ihe  Mne  niOfidr,  as  lo  wUeh  |ie 
WW  examined  in  the  cause,  without 
an  order,  which  wiU  only  be  made 
in  easel  of  accident  or  surprise. 
[Swi^ford  r.  Horne]   -    •    •  379 

4.  It  is  a  motionof  course  to  examine, 
<bieiifefitf,  a  witness  abore  seventy 
years  old,  and  it  maybe  made  be- 
and  it  is  no  ex- 
Ihat  a  refer^ce  of  the 
bill  for  nyertiaMoe  is  ipending. 
(JPrithar*  t.  Om}    -    *    -    3^4 


5.  An  executor  cannot  be  < 
as  a  witness  to  increase  the 
[fiufit  V.  Beaeh]  -    -    -    -    d^ 

6.  A  witness  omiltedtostate  an  addi- 
donal  fiiet  he  intended  to  Btatei  and 
Whiohf  in  a  memerandum  previous 
to  his  cftMmination, .  he  mcationed 
he  could  state.  Held*  he  tdrid 
not  be  re-exoMined,  to  give  him  an 
fn>pDitttnity  of  stating  euch  fiict 
Aibec  and  another  m  MyAy  and 
others] -.   .    467 
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Luks  Hanmrd  it  Soni,  ntar  LincoIn'»-Inn  l^i«Ida. 
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3  bias  Qbs  aoa  sa? 


